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Sontbcm  §t8tri(t  of  iittn  §oth, 

JULY,  1873. 

IN  THE  MATTEE  OP  OHAELES  A.  DANA. 

Constitutional   Law. — Right  to  Jury  Trial. — Police  Court   of 

District  of  Columbia. 

By  the  Act  of  Jane  17ih,  ISIO  (Id  U.  S.  Stat,  at  Large,  163),  a  Police  Court  was 
established  in  the  District  of  Colombia,  haying  jurisdiction  over  certain 
offences  committed  in  the  District.  Trial  in  that  Court  was  to  be  without  a 
a  jury,  but  any  party  aggrieved  might  appeal  to  the  Criminal  Court  of  the 
District,  and  the  appeal  was  to  be  there  tried  by  jury.  An  information  was 
filed  in  the  Police  Court,  charging  D.  with  libel  committed  in  the  District,  and 
a  warrant  was  issued  against  him,  but  he  could  not  be  found,  being  in  the  city 
of  New  York.  Thereupon,  on  complaint  before  a  United  States  Commissioner 
in  the  city  of  New  York,  a  warrant  was  issued  by  him  for  the  arrest  of  D.,  and 
he  was  committed,  and  an  application  was  made  to  the  District  Judge  for  a  war- 
rant to  remove  him  to  the  District  of  Columbia  for  trial  on  the  information: 

HM,  That  so  much  of  the  Act  of  1970,  above  referred  to,  as  provided  for  the 
trial  of  the  information  in  this  case  by  the  Court  without  a  jury,  was  repugnant 
to  the  provisions  of  the  8d  subdivision  of  the  2d  section  of  the  3d  article  of  the 
Constitution  of  the  United  States,  and  of  the  sixth  amendment  to  that  Consti- 
tution, and  was,  therefore,  void ; 

That  the  application  for  the  warrant,  therefore,  must  be  denied. 

This  was  an  application  to  the  District  Judge  to 
issue  a  warrant  to  the  marshal  of  this  District  to  re- 
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move  Gharles  A.  Dana  to  the  District  of  Columbia  for 
trial,  for  an  allep^ed  crimiDal  offence.  The  application 
was  made  under  the  33d  section  of  the  Act  of  Septem- 
ber 24th,  1789  (1  TJ.  S.  8tat.  at  Large,  91),  which  provides, 
''that,  for  any  crime  or  offence  against  the  United 
States,  the  offender  may  *  *  *  be  arrested,  and  im- 
prisoned or  bailed,  as  the  case  may  be,  for  trial  before 
such  Court  of  the  United  States  as  by  this  Act  has  cog- 
nizance of  the  offence.  *  *  *  And,  if  such  commit- 
ment of  the  offender  *  *  *  shall  be  in  a  District 
other  than  that  in  which  the  offence  is  to  be  tried,  it 
shall  be  the  duty  of  the  Judge  of  that  District  where 
the  delinquent  is  imprisoned,  seasonably  to  issue,  and 
of  the  marshal  of  the  same  District  to  execute,  a  war- 
rant for  the  removal  of  the  offender.  *  *  *  to  the 
District  in  which  the  trial  is  to  be  had."  The  defendant 
was  the  editor  and  publisher  of  a  daily  newspaper 
printed  and  published  in  the  city  of  New  York,  called 
The  Sun.  A  complaint,  on  oath,  had  been  made  before 
the  Police  Court  of  the  District  of  Columbia,  alleging 
that  the  defendant  had  published  a  libel  in  the  District 
of  Columbia,  the  publication  consisting  in  the  uttering, 
in  said  District,  of  a  copy  of  the  said  newspaper,  con- 
taining an  article  wherein  the  alleged  libel  was  charged 
to  have  been  contained.  Upon  such  complaint,  an  in- 
formation, in  the  name  of  the  United  States,  was  filed  in 
said  Court,  against  the  defendant,  for  the  offence,  and  a 
warrant  was  issued  thereon,  by  said  Court,  to  the  mar- 
shal of  the  District  of  Columbia,  for  the  arrest  of  the 
defendant.  He  could  not  be  found,  being  in  the  city  of 
New  York.  Thereupon,  on  complaint  before  a  United 
States  Commissioner  in  the  city  of  New  York,  a  war- 
rant was  issued  by  him  for  the  arrest  of  the  defend- 
ant, the  proceedings  whereon  resulted  in  the  commit- 
ment of  the  defendant,  by  said  Commissioner,  to  await 
the  issuing  of  the  warrant  now  applied  for. 

The  Act  of  June  17th,  1870  (16  U.  S.  Stat,  at  Large 
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153),  provided  (§  1),  that  there  should  be  established,  in 
the  District  of  Columbia,  a  Court,  to  be  called  the  Police 
Court  of  the  District  of  Columbia,  which  should  have 
"original  and  exclusive  jurisdiction  of  all  offences 
against  the  United  States,  committed  in  the  District  of 
Columbia,  not  deemed  capital  or  otherwise  infamous 
crimes,  that  is  to  say,  of  all  simple  assaults  and  batter- 
ies, and  all  other  misdemeanors  not  punishable  by  im- 
prisonment in  the  penitentiary,"  the  Court  to  be  com- 
posed of  one  Judge,  appointed  by  the. President  and 
Senate,  for  six  years.  The  3d  section  of  said  Act 
provided,  **that  prosecutions  in  said  Police  Court  shall 
be  by  information  under  oath,  without  indictment  by 
grand  jury  or  trial  by  petit  jury,  but  any  party  deeming 
himself  aggrieved  by  the  judgment  of  said  Court  may 
appeal  to  the  Criminal  Court  held  by  a  Justice  of  the 
Supreme  Court  of  the  District  of  Columbia,  and^  in  such 
case,  the  appeal  shall  be  tried  on  the  information  filed 
in  the  Court  below,  certified  to  said  criminal  Court,  by  a 
jury  in  attendance  thereat,  as  though  the  case  had  orig- 
inated therein."  The  4th  section  of  said  Act  provided, 
that  the  Court  might  enforce  any  of  its  judgments  or 
sentences  by  fline  or  imprisonment,  or  by  both. 

George  Bliss^  Jr.  {District  Attorney)^  for  the  United 
States,  contended,  that  the  offence  of  publishing  a  libel 
in  the  District  of  Columbia  was  an  offence  against 
the  United  States,  and  was  a  misdemeanor  not  punish- 
able by  imprisonment  in  the  penitentiary  (Act  of  March 
2d,  1831,  4  U.  8.  Stat  at  Large^  448),  and  was,  therefore, 
an  offence  of  which  the  Police  Court  of  the  District  of 
Columbia  had  jurisdiction. 

William  D.  Shipnian  and  William  0.  BarUett,  for  the 
defendant. 

Blatchpord,  J.,  in  refusing  to  grant  the  application, 
said,  in  substance  :  The  3d  subdivision  of  the  2d  section 
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of  the  3d  article  of  the   Constitution  of  the  United 
States  is  in  these  words:  "The  trial  of  all  crimes,  ex- 
cept in  cases  of  impeachment,  shall  be  by  jory  ;  and 
such  trial  shall  be  held  in  the  State  where  the  said 
crimes  shall  have  been  committed ;  but  when  not  com- 
mitted  within  any  State,   the  trial  shall  be   at  such 
place  or  places  as  the  Congress  may  by  law  have  di- 
rected.'*    The  6th  amendment  to  the  Constitution  is 
as  follows :   "In  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial,  by 
an  impartial  jury  of  the   State  and  District  wherein 
the  crime  shall  have  been  committed,   which  District 
shall  have  been  previously  ascertained  by  law,  and  to 
be  informed  of  the  nature  and  cause  of  the  accusation ; 
to  be  confronted  with  the  witnesses   against  him ;   to 
have  compulsory  process  for  obtaining  witnesses  in  his 
favor ;   and  to  have  the  assistance  of  counsel  for  his 
defence.'*    The  application  for  the  granting  of  the  war- 
rant of  removal  is  resisted  on  the  part  of  the  defend- 
ant, on  the  ground  that  so  much  of  the  Act  of  June 
17th,   1870,   as   provides    for   a   trial  of  the  informa- 
tion in  this  case  by  the  Court  without  a  jury,  is  repug- 
nant to  the  foregoing  provisions  of  the  Constitution, 
and,   therefore,  void.      It   seems  to  me  impossible  to 
doubt  the  correctness  of  this  proposition  with  refer- 
ence to  the  offence  of  libel,  charged  in  this  case.    Even 
if  it  were  to  be  conceded,  that,  notwithstanding  the  pro- 
vision in  the  Constitution,  that  "  the  trial  of  all  crimes, 
except  in  cases  of  impeachment,  shall  be  by  jury,"  Con- 
gress has  the  right'  to  provide  for  the  trial,  in  the  Dis- 
trict of  Columbia,  by  a  Court  without  a  jury,  of  such 
ofltences  as  were,  by  the  laws  and  usages  in  force   at 
the  time  of  the  adoption  of  the  Constitution,  triable 
without  a  jury,  it  is  a  matter  of  history,  that  the  offence 
of  libel  was  always  triable,  and  tried,  by  a  jury.    It  is, 
therefore,  one  of  the  crimes  which  must,  imder  the  Con- 
stitution, be  tried  by  a  jury.    The  Act  of  1870  provides 
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that  the  infomiation  in  this  case  shall  not  be  tried  by 
a  jury,  but  shall  be  tried  by  the  Court.  It  is  true,  that, 
it  gives  to  the  defendant,  after  judgment,  if  he  deems 
himself  aggrieved  thereby,  the  right  to  appeal  to  another 
Court,  where  the  information  must  be  tried  by  a  jury. 
But  this  does  not  remove  the  objection.  If  Congress 
has  the  power  to  deprive  the  defendant  of  his  right  to  a 
trial  by  jury,  for  one  trial,  and  to  put  him,  if  convicted, 
.  to  an  appeal  to  another  Court,  to  secure  a  trial  by  jury, 
it  is  diflBcult  to  see  why  it  may  not  also  have  the  power 
to  provide  for  several  trials  by  a  Court,  without  a  jury, 
on  several  successive  convictions,  before  allowing  a  trial 
hy  a  jury.  In  my  judgment,  the  accused  is  entitled,  not 
to  be  first  convicted  by  a  Court  and  then  to  be  acquitted 
by  a  jury,  but  to  be  convicted  or  acquitted  in  the  first 
instance  by  a  jury.  As,  therefore,  the  defendant,  if  re- 
moved to  the  District  of  Columbia,  will  be  tried  in  a 
manner  forbidden  by  the  Constitution,  I  must  decline  to 
grant  the  warrant. 
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Preference. — Judgment, 

On  March  26th,  1872/ a  judgment  was  recovered  against  E.  upon  apromiaeory 
note  given  for  merchandise.  It  was  recovered  in  hostility  to  K.,  and  with- 
out any  knowledge  on  the  part  of  the  judgment  creditor  thatE.  was  not  solvent 
K.,  at  the  time,  was  the  owner  of  real  estate.  On  July  19th,  1872,  a  petition 
in  bankruptcy  was  filed  against  E.  and  the  assignee  in  bankruptcy  afterwards 
sold  the  real  estate.  The  judgment  creditor  claimed  that  the  judgment  should 
be  paid  in  full  by  the  assignee,  out  of  the  proceeds  of  the  sales: 
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Mdd,  That  the  transaction  was  prima  faeU  fraudulent  under  the  Act,  and  that  ths 
debt  could  not  be  paid  in  full. 

This  matter  was  presented  to  the  Judge  on  a  state- 
ment of  facts  agreed  upon  between  the  assignee  in  bank- 
ruptcy and  creditors  who  held  a  judgment.  The  judg- 
ment was  recovered  on  March  26th,  1872,  against  Krum, 
the  bankrupt,  and  was  on  the  same  day  docketed  in  the 
county  clerk's  office  of  Ulster  county.  The  judgment 
was  recovered  on  a  promissory  note  given  for  merchan- 
dise. It  was  recovered  in  hostility  to  Krum,  and  without 
any  understanding  with  him,  and  without  any  knowledge 
on  the  part  of  the  plaintiffs  that  Krum  was  not  solvent. 
At  that  time  Krum  owned  a  farm  in  Ulster  county.  On 
July  19th,  a  petition  in  bankruptcy  was  filed  against 
Krum,  in  which  proceedings  an  assignee  was  appointed, 
who  sold  the  farm  arid  received  the  proceeds.  The  assets 
were  not  sufficient  to  pay  the  bankrupt's  creditors  in  full. 
The  judgment  creditors  claimed  that  the  judgment 
should  be  paid  in  full  out  of  the  proceeds  of  the  real 
estate. 

Blatghfokd,  J.  The  transaction  seems  to  have 
been  one  out  of  the  usual  and  ordinary  course  of  busi- 
ness of  the  debtor,  and,  therefore,  prima  facie  fraudulent, 
under  the  Act.  I  see  nothing  to  rebut  that  presumption, 
and  therefore  do  not  see  how  the  debt  can  be  paid  in 
full. 
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Dblivbrt  of  Cargo. — Private  Wharf. — Notice  to  CoNSiaNEE. — 

Neglioence  of  Carrier. 

'Certain  caaee  of  goods  were  brought  to  New  York  on  a  steamship  under  an  ordi- 
nary bill  of  lading.  The  owners  of  the  steamship  were  the  occupants  of  the 
wharf  at  which  she  discharged  her  cargo,  and  which  they  had  inclosed.  It 
was  their  mode  of  doing  business  that  goods  which  were  to  be  sent  to  the 
custom  house  under  a  general  order,  because  their  consignees  had  not  obtained 
custom  house  permits  for  their  landing,  were  deposited  in  a  certain  place  of 
deposit  on  the  wharf.  One  of  the  cases  of  the  goods,  after  being  marked  for 
general  order,  was  seen  by  a  clerk  of  the  steamship  company  standing  in 
another  part  of  the  wharf  with  the  goods  of  a  passenger.  They  stood  there  for 
nearly  a  day,  but  the  clerk  gaye  no  order  and  did  nothing  with  reference  to 
them.  The  consignee  filed  a  libel  agunst  the  steamship  to  recover  for  non- 
deUvery  of  one  of  the  cases.  It  did  not  appear  that  the  missing  case  had  ever 
been  put  in  the  place  of  deposit  for  general  order  goods. 

JSeld,  That,  under  the  mode  of  delivery  adopted  by  the  ship,  it  was  her  duty  to 
deposit  the  case  in  the  part  of  the  wharf  designated  for  general  order  goods, 
and  there  to  watch  and  preserve  it*for  a  reasonable  time  to  enable  the  proper 
person  to  remove  it;  and  the  liability  of  the  ship  as  carrier  continued  until  the 
expiration  of  such  reasonable  time  ; 

That  the  delivery  of  the  case  In  question  upon  the  wharf,  was  not  such  a  delivery 
of  it  upon  a  public  wharf  with  notice  to  the  consignee,  as  would  discharge  the 
ship  firom  liability ; 

That  there  was  negligence  in  the  derk  of  the  steamship  in  failing  to  remove  the 
case  marked  "  general  order  **  to  the  proper  deposit ; 

That  the  ship  was  Uable  for  the  loss  of  the  case. 

Benedict,  J.  The  question  to  be  decided  in  this 
caae  is  whether  the  evidence  shows  a  constructive  de- 
livery to  the  libellant  of  a  case  of  merchandise  shipped 
at  Havre,  on  board  the  steamship  St.  Laurent,  to  be 
transported  to  New  York,  and  there  delivered  to  the 
libellant. 
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One  ground  taken  by  the  defence  is,  that  the  evidence 
shows  a  delivery  of  the  missing  case  to  the  Gustoni 
House  authorities,  who,  as  it  is  claimed,  were  the  only 
persons  by  law  entitled  to  receive  the  case,  inasmuch  aa 
at  the  time  of  the  landing  of  the  case  the  libellant  had 
failed  to  enter  it  at  the  Custom  House  and  pay  the 
duties. 

I  am  of  the  opinion  that  the  evidence  fails  to  show 
such  a  delivery  of  the  case  to  the  possession  of  the  Ous-^ 
tom  House  authorities  as  would  release  the  ship. 

The  case,  not  being  permitted,  was  to  be  taken  from 
the  wharf  to  the  general  order  store  by  the  Custom 
House  cartmen.  For  merchandise  of  that  class  there  was 
a  place  of  deposit  on  the  wharf,  which  had  been  desig- 
nated for  that  purpose  by  the  steamship  company.  The 
wharf  was  their  own  wharf,  which  they  had  inclosed,  and 
where  they  placed  the  cargoes  of  their  steamers  as 
they  arrived,  in  accordance  with  a  system  which  is  dis- 
closed in  the  evidence. 

The  duty  of  the  ship  in  respect  to  this  case  was  to 
deposit  it  in  that  portion  of  the  inclosure,  designated 
for  general  order  goods,  and  there  to  watch  and  preserve 
it  for  a  reasonable  time,  to  enable  the  proper  person  to 
remove  it ;  and  the  liability  of  the  ship,  as  carrier,  con- 
tinued until  the  expiration  of  such  reasonable  time. 

The  evidence  in  this  case  fails  to  show  that  the  miss- 
ing case  was  ever  so  deposited.  It  is  shown  to  have 
come  out  of  the  ship,  and  to  have  been  taken  upon  a 
truck  by  an  employee  of  the  ship,  and  marked  for  deposit 
with  general  order  goods  ;  but  there  is  no  evidence  that 
it  was  ever  so  deposited.  It  was  at  least  incumbent  on 
the  carrier  to  show  the  case  to  have  been  placed  in  the 
place  upon  the  wharf  where  the  carman  was  to  take  it» 
Assuming,  then,  that  there  may  be  a  delivery  to  the 
Custom  House  authorities,  which  would  release  the  ship 
in  a  case  like  this,  it  must,  nevertheless,  be  held,  that  such 
a  delivery  was  not  accomplished  by  what  was  done  here 
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Another  ground  taken  is,  that,  inasmuch  as  the  evi- 
dence shows  the  case  to  have  been  landed  from  the  ship 
upon  the  wharf,  in  the  day  time,  with  notice  to  the  con- 
signee of  the  discharge  of  the  steamship,  and  inasmuch 
as  the  consignee  failed  to  apply  for  the  case  within  a 
reasonable  time,  the  carrier  is  discharged,  unless  there 
be  proof  of  negligence  in  the  care  and  custody  of  the 
goods  upon  the  wharf.  But  it  is  entirely  plain  that  ,this 
mode  of  delivery  was  not  attempted  by  the  ship.  Here 
was  no  delivery  upon  a  public  wharf.  The  steamship 
landed  her  cargo  at  a  wharf  owned  by  the  steamship 
company,  over  which  they  maintained  control,  and  where 
they  had  established  a  well  known  method  of  delivering 
cargoes.  The  wharf  was  inclosed,  and  in  the  inclosure 
was  a  place  designated  by  the  steamship  company,  and 
well  known  as  the  place,  and  the  only  proper  place,  for 
the  deposit  of  all  general  order  goods,  in  which  place  the 
employees  of  the  steamship  deposited  all  general  order 
goods,  and  from  which  place  they  were  taken  by  the 
Oovemment  cartmen. 

The  case  in  question,  which  should  have  been  de- 
posited in  this  place,  never  could  be  found  there,  and 
there  is  no  evidence  that  it  ever  went  there.  It  was  only 
after  the  lapse  of  a  reasonable  time  after  the  deposit  of 
the  case  in  the  proper  place  upon  the  wharf — if  then 
even,  under  the  method  of  delivery  adopted  by  this 
steamship— that  the  liability  of  the  carrier  would  ter- 
minate. No  other  place  upon  the  wharf  than  the  general 
order  division  of  the  wharf  was  the  wharf  within  the 
meaning  of  the  rule  which'makes  landing  upon  a  wharf, 
and  the  lapse  of  reasonable  time  to  take  the  goods, 
equivalent  to  actual  delivery. 

A  third  ground  of  defence  is  based  upon  the  phrase- 
ology of  the  bills  of  lading,  but  this  is  answered  by  the 
conceded  fact  that  the  ship  obtained  a  general  order  for 
the  cargo,  and  elected  to  deliver  the  cargo  according  to 
the  system  established  on  that  pier. 
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These  views  make  it  unnecessary  to  consider  whether, 
under  the  method  of  delivery  adopted  by  this  vessel,  her 
liability  as  carrier  for  general  order  goods  did  not  con- 
tinue until  the  goods  passed  the  gate  leading  from  their 
inclosed  wharf,  where  they  had  stationed  a  clerk  who 
examined  the  loads  as  the  carts  passed  out,  took  re- 
-ceipts  if  the  goods  were  fotmd  correct,  and  turned  back 
all  ^oods  not  entitled  to  be  taken  by  the  cartman  who 
was  removing  them.  'Sot  is  it  necessary  to  discuss  what 
lapse  of  time  should  be  considered  sufficient  to  terminate 
the  ship's  custody  of  goods,  which  she  elects  to  deliver 
under  a  general  order,  when  not  the  owner  of  the  goods, 
but  officials  have  the  sole  power  to  determine  with  what 
dispatch  they  will  remove  goods  from  the  wharf. 

In  addition  to  these  features  of  this  case  presented 
by  counsel,  there  appears  to  me  to  be  the  further  feature 
that  the  evidence  affirmatively  shows  negligence  on  the 
part  of  the  steamship  in  the  care  and  custody  of  this 
ease,  after  it  was  landed  from  the  ship. 

The  evidence  of  the  clerk  of  the  steamship  who  had 
charge  of  the  landing  of  this  cargo  is  that  he  knew  that 
the  cases  called  for  by  this  bill  of  lading  were  to  be  de- 
posited in  the  general  order  division  of  the  wharf,  and 
that  they  were  so  marked  while  yet  in  the  custody  of 
the  employees  of  the  ship ;  and  he  also  says  that  he 
saw  one  of  the  cases  mentioned  in  this  bill  of  lading, 
and  which  was  believed  by  the  employees  of  the  vessel 
to  be,  and  which  doubtless  was,  the  one  now  missing,  in 
a  place  other  than  the  general  order  division  of  the 
wharf,  remaining  out  of  any  designated  portion  of  the 
wharf,  and  standing  with  some  goods  of  a  passenger 
which  were  waiting  for  examination  on  the  pier.  There 
the  case  remained  nearly  all  day,  and  yet  the  clerk  did 
nothing,  and  said  nothing,  and  knows  nothing  of  what 
became  of  it.  In  my  opinion,  considering  the  method 
pursued  in  landing  this  cargo,  the  allowing  such  a  case 
as  this,  after  being  marked  for  general  order,  to  remain 
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in  snch  an  irregular  place  for  nearly  a  day,  without  call- 
ing attention  to  it,  or  directing  its  removal  to  its  proper 
place,  was  negligence  sufScient  to  render  the  ship  liable 
upon  that  ground  alone. 

In  either  aspect  of  the  case  the  decree  must  be  for 
the  libellant,  with  an  order  of  reference. 


JULY,   ISIZ. 

THE  TUG-BOAT    FEANOIS   KING. 

TuO-BOAT  AND  ToW. — PbOPBR   HaWSERS. 

A  tog-boat,  ihe  E.,  was  towing  six  canal-boats,  three  abreast,  by  two  hawsers 
from  the  head  tier,  on  Long  Island  Sound.  The  port  hawser,  not  being  as  long 
as  the  starboard  hawser,  had  been  lengthened  by  a  piece  of  stern  line.  The 
wind  and  sea  rising,  another  tog-boat,  the  G.,  belonging  to  the  same  owners, 
took  hold  ahead  of  the  first.  Soon  after  the  port  hawser  parted,  which  threw 
the  tow  out  of  sbape;  and  the  canal-boats  in  the  second  tier  pounded  together 
so  as  to  receive  serious  injury.  The  G.  took  hold  of  them,  and  towed  them  for 
a  while  till  the  two  tiers  separated,  when  the  G.  took  the  head  tier  alone  and 
the  K.  the  hind  tier,  two  boats  in  which  soon  after  sank.  The  owner  of  one  of 
the  canal-boats  filed  a  libel  against  the  tug-boat  to  recover  for  the  loss  of  the 
boat: 

EM,  That  the  port  hawser  was  insufficient  for  the  service  required  of  it ; 

That  the  sinking  of  the  boat  was  due  to  the  parting  of  that  hawser,  and  that  the 
tug-boat  was  liable  for  the  damages. 

This  was  a  libel  filed  by  Gary  Eigney,  the  owner  of 
the  canal-boat  Crosby,  to  recover  for  the  sinking  of  the 
boat  while  in  tow  of  the  Francis  King.  The  canal-boat 
was  taken  in  tow  by  the  King,  to  be  towed  to  New 
Haven.  Eight  other  boats  were  in  the  tow,  ranged  in 
three  tiers,  three  abreast,  and  toved  by  two  hawsers  to 
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the  ontside  boats  in  the  head  tier.  At  Bridgeport  the 
three  boats  in  the  stern  tier  were  left,  and  the  tug  pro- 
ceeded with  the  other  six.  The  wind  and  sea  rose  be- 
fore the  tow  reached  New  Haven,  and  the  tug  Ganoie- 
cock,  belonging  to  the  same  owners  as  the  King,  was 
signalled  and  took  a  hawser  ahead  of  the  King  to  help 
with  the  tow.  After  towing  in  this  way  the  port  hawser 
from  the  King  to  the  head  tier  parted.  It  had  been 
lengthened  out  by  the  use  of  a  piece  of  stern  line,  of 
smaller  size  than  the  towing  hawser,  and  it  was  this 
smaller  line  that  parted.  On  the  parting  of  this  line  the 
tow  was  thrown  out  of  shape,  and  the  boats  pounded 
against  each  other,  the  libellant's  boat  and  another  boat 
receiving  severe  injuries,  from  which  they  began  to  leak. 
The  Gamecock  cast  off  her  line,  and  coming  back  put 
out  a  separate  hawser  to  the  head  tier  of  boats,  and 
towed  in  this  way  for  a  time  till  the  two  tiers  separated, 
when  she  took  the  head  tier  alone,  and  the  King,  com- 
ing back,  got  hold  of  two  of  the  boats  in  the  hind  tier, 
one  of  them  having  broken  loose  from  the  other  two, 
and  towed  them  till  the  libellant's  boat  sank.  There 
was  evidence  tending  to  show  that,  when  the  libellant 
was  taken  off  from  his  boat,  as  he  was  by  a  small  boat 
before  the  King  took  hold  of  her  the  last  time,  he  left 
the  cabin  windows  unfastened,  and  that  the  sinking  of 
the  boat  was  due  tp  the  waves  coming  in  at  the  win- 
dows. 

For  libellant,  F.  A.  Wilcox. 

For  claimants,  TT.  B.  Beebe. 

Benedict,  J.  I  have  examined  the  mass  of  testi- 
mony with  which  this  case  has  been  loaded,  and  from 
out  of  its  contradictions  and  bold  statements  think  that 
the  following  conclusions  of  fact  can  be  properly  drawn. 
And  first  I  conceive  that  the  evidence  fails  to  prove  that 


JULY,  1878.  13 


The  Tog-boat  FranciB  King. 


the  sinking  of  the  libellant's  boat  was  caused  by  his  own 
carelessness,  in  leaving  his  cabin  windows  open,  so  that 
the  waves  coming  in  through  the  windows  caused  her  to 
sink.  I  have  not  overlooked  the  positive  evidence  of 
claimant's  witness  Marsh  upon  this  point ;  but  neither 
the  matter  nor  the  manner  of  his  testimony  are,  to  my 
mind,  convincing.  On  the  contrary,  I  conclude  that  the 
immediate  cause  of  the  boat's  sinking  was  injuries  sus- 
tained by  her  from  pounding  against  the  other  boats  in 
the  tow,  when  the  tow  was  thrown  out  of  shape,  and  all 
placed  in  peril  in  the  trough  of  the  sea,  by  reason  of 
the  breaking  of  the  port  hawser.  The  sea  was  heavy, 
and  the  motion  of  the  boats  in  the  trough  of  the  sea 
abundant  to  account  for  the  sinking  of  the  two  boats 
which  were  lost,  of  which  the  libellant's  boat  was  one. 
I  cannot  doubt,  upon  the  evidence,  that,  if  the  hawser 
had  not  parted,  all  the  boats  would  have  reached  New 
Haven  in  safety,  and  that  the  parting  of  the  hawser  was 
the  cause  of  the  disaster.  This  breaking  of  her  hawser 
casts  upon  the  tug  the  responsibility  of  the  loss  which 
resulted  therefrom.  The  transportation  of  tows  of 
loaded  canal-boats  in  the  waters  of  the  Long  Island 
Sound  involves  much  danger  and  corresponding  responsi- 
bility. Tow-boats  engaged  in  that  business  must  be 
competent  in  power  and  equipped  with  hawsers  of  suffi- 
cient strength  to  hold  their  tows  in  any  weather  ordi- 
narily to  be  anticipated  in  that  navigation  The 
canal-boats  are  frail,  and  their  safety  in  any  sea- 
way is  dependent  upon  the  union  of  many  boats 
in  one  compact  mass,  which,  when  kept  moving  to- 
gether, property  lashed,  experience  has  shown  to  be  able 
to  withstand  all  weather  necessarily  experienced  in  nav- 
igating the  Sound.  This  union,  which  is  the  source  of 
their  strength,  is  maintained  by  the  power  of  the  tug 
applied  by  means  of  the  hawsers,  and,  in  any  case  of 
disasters  arising  from  a  failure  of  the  hawser,  it  is  in- 
cumbent upon  the  tug  to  show  plainly  that  its  failure 
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arose  from  no  defect  in  quality  or  size.  In  this  case, 
the  hawser  which  parted  was  an  old  hawser  of  short 
length,  which  was  eked  out  by  bending  on  to  it  part  of 
a  4-inch  stem  line.  In  order  to  hasten  the  tow  when 
near  New  Haven,  to  the  power  of  the  Francis  King  was 
added  the  power  of  the  Gamecock.  To  that  strain 
the  smaller  line  proved  unequal,  and  it  parted,  whereby 
the  tow  was  at  once  thrown  out  of  shape  in  a  chopping^ 
sea.  This  parting  of  the  port  hawser  was  the  real  cause 
of  the  loss  of  the  libellant's  boat,  and  for  its  failure  the 
Francis  King  is  responsible. 

It  has  been  strongly  argued  that  the  tow  remained  in 
shape  and  intact,  until  after  the  King  had  cast  off  the 
tow  and  the  Gamecock  had  taken  hold,  and  that  the  sub- 
sequent sinking  of  the  Crosby  cannot,  therefore,  be 
charged  upon  the  Francis  King.  In  point  of  fact,  when 
the  Crosby  sank,  she  was  in  tow  of  the  Francis  King, 
for  the  King  again  took  hold  of  her  after  she  had  broken 
away  from  the  tow.  But  the  truth  of  the  case  is  that 
injury  sustained  by  the  boat,  while  the  boats  were  dis- 
arranged and  pounding  in  the  trough  of  the  sea,  was 
the  cause  of  her  sinking,  and  that  arose  from  the  break- 
ing of  the  Francis  King's  hawser.  After  an  examina- 
tion of  all  the  evidence,  and  in  spite  of  the  inaccuracy 
of  some  of  the  libellant's  statements  of  fact,  and  of  the 
extraordinary  circumstances  under  which  the  evidence 
of  the  witness  Pierce  was  given  in  his  favor,  I  am  forced 
to  the  conclusion  that  it  was  not  through  any  fault  of 
the  libellant,  nor  by  reason  of  any  unforeseen  and  in- 
evitable peril  of  the  seas,  that  his  boat  was  sunk,  but 
because  the  tug-boat  undertook  to  conducfr  the  tow  with 
a  hawser  insuiflcient  for  the  purpose  to  which  it  was  ap- 
plied. 

The  decree  must,  therefore,  be  for  the  libellant,  with 
a  reference  to  compute  the  amount  of  his  loss. 
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JULY,  1878. 

TWO    HUNDEED    AND    THIETEEN   TONS    OF 

COAL. 

Freight. — Change  of  Voyage. — Demurrage. 

A  canal-boat  was  hired  to  carry  a  cargo  of  coal  from  Port  Johnson,  N.  J.,  to  East 
Chester,  Conn.  She  was  detained  in  loading,  and,  after  loading,  proceeded  to 
New  York,  where  her  consignees  determined  not  to  send  her  to  East  Chester, 
bat  to  sell  her  cargo  in  the  port  of  New  York,  which,  after  some  delay,  waa 
done: 

Hdd^  That  the  owner  of  the  canal-boat  was  entitled  to  recover  freight  at  the  osaal 
rate  from  Port  Johnson  to  New  York,  and  demurrage  for  the  detention  of  the 
boat  at  Port  Johnson,  and  also  for  the  detention  at  New  York,  oyer  and  above 
the  u^nal  time  for  unloading  a  cargo  of  co^  in  that  port. 

This  was  a  libel  to  recover  freight  and  demurrage. 
The  libellant,  Stephen  Brown,  was  the  owner  of  a  canal- 
boat,  and  agreed  to  go  with  her  to  Port  Johnson  and  get 
a  cargo  of  coal  and  take  it  to  East  Chester,  Conn.  The 
boat  went  to  Port*  Johnson,  and  after  waiting  two  days 
for  coal,  was  loaded  and  came  to  New  York,  where  she 
arrived  on  the  23d  of  December.  The  consignees  gave 
the  libellant  an  order  on  a  towing  company  to  be  towed 
to  East  Chester,  which  he  presented  on  the  24th,  but  his 
boat  was  not  towed,  and  the  order  was  afterwards  can- 
celled. On  the  26th  the  consignees  told  the  libellant 
they  were  going  to  sell  the  coal  in  Brooklyn.  After 
waiting  some  days  they  ordered  him  to  go  to  Brooklyn. 
He  demanded  demurrage  for  his  detention,  which  they 
refused  to  allow,  telling  him  that  unless  he  would  waive 
his  claim  for  demurrage  he  must  carry  the  coal  to  East 
Chester,  according  to  the  original  contract.  Thereupon 
his  boat  was  towed  over  to  Brooklyn,  and  there  the  cargo 
was  discharged.    The  libellant  then  filed  a  libel  against 
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the  cargo,  claiming  to  recover  freight  at  the  usual  rate 
from  Port  Johnson  to  New  York,  and  demurrage  for  the 
detention  of  his  boat  at  Port  Johnson  and  at  New  York, 
over  and  above  the  usual  time  of  discharging  cargoes  at 
that  port. 

For  libellant,  Wilcox  <b  Hobhs. 

For  claimant,  F.  A.  Bowman. 

Beubdiot,  J-  The  legal  effect  of  the  action  of  the 
parties  upon  the  contract  of  aflxeightment  on  which  this 
action  is  based  was  to  so  modify  the  contract  as  to  make 
it  a  contract  to  deliver  the  cargo  at  New  York  instead  of 
Bast  Chester,  as  originally  agreed. 

The  substituting  the  port  of  New  York  as  the  port  of 
delivery  carried  with  it  the  obligation  on  the  part  of  the 
consignee  to  accept  the  cargo  there  in  accordance  with 
the  usage  of  the  port. 

Under  these  circumstances  the  libellant  is  entitled  to 
recover  for  any  unusual  delay  in  providing  him  with  the 
cargo  at  Port  Johnson,  to  compensation  for  transporting 
the  coal  from  the  port  of  shipment  to  New  York,  at  the 
crarent  rates  of  freight,  and  to  compensation  for  the 
delay  in  receiving  the  cargo  in  New  York,  after  allowing 
the  usual  time  for  discharging  a  cargo  in  that  port  after 
the  modification  of  the  contract. 

According  to  these  views,  the  libellant  must  recover 
the  balance  of  freight  at  the  current  rates  of  freight  for 
transporting  coal  to  New  York,  which  amount  to  $70  85. 
He  is  also  entitled  to  recover  demurrage  for  two 
days'  detention  in  loading,  which  detention  was  for  want 
of  coal. 

He  is  also  entitled  to  recover  demurrage  for  delay  in 
receiving  the  coal  in  New  York  from  December  26th,  the 
day  when  the  contract  was  modified,  until  the  day  the 
master  was  notified  that  the  coal  would  not  be  received 
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unless  he  waived  his  demarrage,  which  was  the  20th  of 
Jannary. 

There  is  some  doubt  upon  the  evidence  as  to  the 
proper  rate  of  demurrage^  but  I  conclude  that  four  dol- 
lars per  day,  being  the  highest  sum  named  by  the  claim- 
ant of  the  coal,  will  be  a  fair  allowance  under  the  cir- 
cumstances. 

The  clerk  will  compute  the  amount  due  in  accordance 
with  this  opinion. 


S0u%m  gistrirt  af  |[efo  ^ork- 

SEPTEMBER,  1878. 

IN  THE  MATTEE   OF  WILLIAM  W.  HULST,  A 

BANKEUPT. 

Assignee  and  Receiver. — Sale  of  Profebty. 

Property  was  forcibly  taken  by  the  marshal,  under  a  warrant  iflsned  in  bank- 
ruptcy proceedings,  from  the  possession  of  a  receiyer  appointed  by  a  State 
Conrt,  in  proceedings  supplementary  to  czecntion  against  the  bankrupt^  and 
was  by  the  marshal  haoded  o?er  to  the  assignee,  when  appointed.  The  aa- 
signee  applied  for  an  order  to  sell  the  property: 

Bdd,  That  the  Court  would  nut  summarily  order  a  sale  of  property  so  taken, 
Bgainst  the  protest  of  the  receiver ; 

That  the  title  of  the  assignee  to  the  property  must  be  enforced  by  a  plenary  suit. 

This  matter  came  up  on  a  certificate  of  the  register, 
Dfrho  certified  to  the  Court  that  the  marshal  had  taken  a 
stock  of  goods  by  virtue  of  the  warrant  issued  in  these 
proceedings,  which  he  had  delivered  to  the  assignee  on 
his  appointment ;  that  the  property  was  claimed  by  one 
Daniel  Adee,  as  receiver  appointed  by  the  Supreme 
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Court  of «tbe  State  of  New  York,  in  proceedings  supple- 
mentary to  execution  issued  upon  a  judgment  against 
the  bankrupt ;  and  that  the  assignee  had  asked  for  an 
order  of  sale  of  the  property.  The  register  gave  rea- 
sons why  he  considered  the  judgment  in  question  fraud- 
ulent as  against  the  assignee,  and  gave  it  as  his  opinion 
that  the  order  for  sale  should  be  granted. 

Blatohfobd,  J.  It  seems  to  be  established  by  the 
evidence,  that  the  property  in  question,  a  sale  of  -which 
is  asked,  was  forcibly  taken  from  the  possession  of  the 
receiver  appointed  by  the  State  Court,  after  the  title  to 
it  had  completely  vested  in  him,  by  a  deputy  of  the 
United  States  marshal,  who  afterwauxls  delivered  it  to 
the  assignee  in  bankruptcy.  Under  these  circumstances, 
it  does  not  seem  to  me  proper  that  this  Court  should,  by 
ordering  a  sale  of  the  property,  against  the  protest  of 
the  receiver,  who  here  asserts  his  title  to  the  property, 
affirm  and  sanction  the  act  of  summarily  dispossessing 
the  receiver.  This  is  one  of  the  cases  in  which  the  pos- 
session of  and  title  to  the  property,  if  to  be  enforced  by 
the  officer  of  the  bankruptcy  Court  in  his  own  favor,  on 
the  ground  that  he  has  a  superior  title  under  the  bank- 
ruptcy Act,  which  gives  him  the  right  of  possession, 
must  be  enforced  by  a  plenary  suit  conducted  according 
to  the  requirements  of  that  Act.  The  possession  of  the 
State  Court,  through  its  officer,  and  his  vested  title, 
cannot  be  summarily  displaced  by  a  forcible  seizure,  un- 
sustained  by  sufficient  legal  process,  even  though,  in  the 
end,  such  possession  and  title  may,  as  the  result  of  a 
proper  suit,  be  held  to  be  fraudulent  and  void  as  against 
the  right  of  the  assignee  in  bankruptcy. 
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.SEPTEMBER,  1878. 

IN  THE  MATTER  OP  GEOEGE  E.   SANDS, 

BANKRUPT. 

Bond  op  Assignee. — Removal  and  New  Appointment. 

Where  the  raster  required  an  assignee  to  file  a  bond,  bat  specified  no  time 
within  which  it  must  be  filed,  and,  no  bond  having  been  filed  for  thirteen  days, 
appointed  a  new  assignee : 

Held,  That  the  assignee  was  not  in  default  for  not  filing  such  bond,  and  he  must 
be  removed  before  another  assignee  could  be  appointed. 

The  register  certified  to  the  Court,  upon  request, 
under  sec.  6  of  the  bankruptcy  Act  (see  Sev,  Stat,  of  U.  S. 
§  5010),.  that  Charles  Savary  was  chosen  assignee  at 
the  first  meeting  of  creditors  in  this  case,  of  whose  fit- 
ness he  had  doubts  ;  that,  after  personal  inquiry,  he  re- 
quired a  satisfactory  bond  before  he  would  approve  the 
appointment ;  that  no  bond  was  filed  for  thirteen  days 
after  the  meeting,  and  the  register  thereupon  appointed 
another  assignee,  following  the  course  laid  down  in  the 
case  of  Haas  and  Samson  (8  JB.  B.  p.  189) ;  and  that,  three 
days  after  this  appointment  of  another  assignee,  the 
assignee  chosen  at  the  meeting,  Mr.  Savary,  sent  in  a 
bond  which  would  not  have  been  satisfactory  to  the  reg- 
ister, even  if  sent  in  before  the  second  appointment. 

Blatohford,  J.  Under  the  provisions  of  sec.  13  of 
the  Act,  Mr.  Savary  was  not  in  default  until  the  expira- 
tion of  a  time  required  to  be  specified  in  an  order  to  be 
made  requiring  the  giving  of  the  bond ;  and,  after  such 
default,  Mr.  Savary's  removal  from  oflSce  was  necessary 
before  another  assignee  could  be  appointed  in  his  place. 
It  is  not  stated  that  any  such  provision  was  contained  in 
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any  order,  or  that  Mr.  Savary  was  removed  from  office. 
There  must,  therefore,  be  other  and  further  proceedmgs 
in  the  case. 


dEastern  gistrirt  0f  |lfto  §^Dxk 

SEPTEMBER,  1878. 

THE  OANAL-BOAT  ANN  EYAN. 

Wharfage. — Double  Rates. — Jubisdiction. — CJonstitutional 

Law. — LnsN. 

The  Act  of  the  State  of  New  York,  passed  May  6, 1870,  in  relation  to  wharfage, 
fixed  certain  rates  of  wharfage,  with  the  provi&o  that  **  all  canal-boats  nayigaiin^ 
the  canals  of  this  State,  and  vessels  known  as  North  riyer  barges,  shall  pay  the 
same  rates  as  heretofore."  It  further  provided  that  if  any  vessel  should  leave  a 
wharf,  Ac,  without  paying  the  wharfage  due,  after  a  demand  of  it,  she  should 
pay  double  rates : 

Meldf  That  a  canaUboat,  which  had  been  navigating  the  Erie  canal,  but  was  em- 
ployed in  making  voyages  about  the  harbor  of  New  York  and  to  Jersey  City, 
was  not  within  the  exception  as  "  navigating  the  canals  of  this  State;" 

That  the  Act  was  not  contrary  to  the  Constitution  of  the  United  States,  as  laying 
a  tax  upon  tonnage,  nor  as  being  repugnant  to  the  power  of  Congress  to  regu- 
late commerce,  in  the  absence  of  any  law  of  the  United  States  upon  the  subject, 
nor  as  discriminating  in  favor  of  canal-boats  owned  by  citizens  of  the  State ; 

That  the  Admiralty  has  jurisdiction  of  a  claim  for  double  wharfage  under  that 
statute ; 

Thai  there  is  a  lien  on  the  vessel  for  such  double  wharfage. 

Benedict,  J.  This  is  an  action  brought  by  Henry 
D.  Brookman  and  others,  to  recover  double  wharfage, 
which  presents  various  questions  as  to  the  effect  of  the 
laws  of  the  State  of  New  York,  upon  the  subject  of 
wharfage,  and  in  respect  to  the  jurisdiction  of  the  Ad- 
miralty to  enforce  a  demand  like  that  of  the  libellant. 
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The  general  qnestion  as  to  the  jurisdiction  of  the 
Admiralty  over  demands  for  wharfage,  I  have  heretofore 
examined  at  length  in  the  case  of  the  Kate  Tremaine  (5 
Benedict^  60) .  The  opinion  in  favor  of  the  Admiralty  j  uris- 
diction  expressed  in  that  case,  has  since  received  strong 
support  from  the  action  of  the  Court  of  Appeals  of  this 
State,  in  the  case  of  Brookman  v.  Hamill  (43  N.  Y.  555), 
and  I  feel  it  to  be  unnecessary  to  say  more  upon  the 
general  subject.  Some  other  q\iestions  are,  however, 
raised  by  this  case  which  have  not  as  yet  been  con- 
sidered. 

The  libellant  has  computed  his  wharfage  at  two  cents 
I>er  ton,  according  to  the  rate  prescribed  by  the  statute 
of  the  State  of  New  York,  passed  May  6th,  1870.  He 
bases  his  demand  upon  that  Act,  and  seeks  a  decree  in 
this  Court  for  the  double  wharfage  provided  for  in  the 
last  clause  of  §  1  of  the  State  statute  referred  to. 

To  this  demand  it  is  objected,  first,  that  if  the  State 
of  New  York  can,  by  law,  fix  the  rates  of  wharfage  pay-^ 
able  for  the  use  of  wharves  in  New  York  and  Brooklyn, 
the  vessel  in  question  is  not  liable  to  pay  at  the  rate 
fixed  by  the  Act  of  1870,  because  she  is  an  Erie  canal- 
boat. 

The  State  of  New  York  has,  by  various  statutes, 
from  time  to  time  regulated  the  rates  of  wharfage 
chargeable  for  the  use  of  wharves  in  New  York  and 
Brooklyn,  and  by  the  Act  of  1870  again  fixed  those  rates. 
This  Act,  however,  contains  the  following  exceptive 
clause :  **  That  all  canal-boats  navigating  the  canals  of 
this  State,  and  vessels  known  as  North  river  barges, 
shall  pay  the  same  rates  as  heretofore." 

The  claimant  insists  that  his  vessel  is  within  the 
above  exception. 

But  the  evidence  fails  to  sustain  this  position.  It  is 
true  that  the  vessel  proceeded  against  is  a  canal-boat  fit 
to  navigate  the  canals  of  this  State,  and  that  she  has 
been  at  times  engaged  in  that  navigation ;  but  it  is  con- 
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ceded  that  at  the  time  she  used  the  libellants'  wharf  she 
was  not  engaged  in  that  navigation,  but  was  employed 
in  making  voyages  about  the  harbor  of  New  York,  and 
to  New  Jersey.  The  exception  in  favor  of  canal-boats 
navigating  the  canals  of  this  State,  contained  in  the  Act 
of  1870,  was  to  favor  the  canal  navigation  of  the  State, 
by  keeping  down,  in  the  matter  of  wharfage,  the  expenses 
of  voyages  upon  those  cauals.  The  exception  is  there- 
fore limited,  in  terms,  to  canal-boats  engaged  in  the  em- 
ployment of  navigating  the  canals  of  this  State. 

The  vessel  here  proceeded  against,  was  not  so  em- 
ployed, and,  consequently,  is  not  entitled  to  the  benefit 
of  the  exception. 

It  is  next  contended  that  the  statute  of  the  State  re- 
lied on  is  unconstitutional  because  in  effect  it  is  a  tax 
upon  tonnage.  But  charges  for  wharfage  are  not  duties 
(Oooly  V.  Board  of  Wardens,  12  How.  314).  They  are,  in 
the  State  of  New  York,  port  charges  paid  in  considera- 
tion of  the  use  of  private  property.  Charges  of  this 
character  are  regulated  by  law  upon  considerations  of 
public  policy.  The  welfare  of  the  community  requires 
the  preventiop,  by  law,  of  extortionate  charges  for  a 
service  which,  while  it  is  a  necessity  for  the  ships,  can 
be  obtained  only  of  the  few  persons  who  may  be  owners 
of  the  wharves.  But  the  circumstance  that  the  rate  is 
regulated  by  law,  does  not  change  the  character  of  the 
charge,  nor  bring  it  within  the  denomination  of  a  tax 
upon  tonnage. 

Again,  it  is  contended  that  the  statute  in  question  is 
repugnant  to  the  clause  of  the  Constitution  which  de- 
clares that  Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several 
States. 

It  may  be  that  a  statute  regulating  the  rates  of 
wharfage,  owing  to  the  intimate  and  necessary  connec- 
tion of  the  subject-matter  with  navigation,  is  a  regula- 
tion of  commerce,  but  the  character  of  the  subject  does 


SEPTEMBER,  1873.  .  23 


The  Canal-boat  Ann  Ryan. 


not  appear  to  be  such  as  to  require  it  to  be  considered  to 
be  within  the  exclusive  legislative  jurisdiction  of  the 
national  Government.  On  the  contrary,  owing  to  the 
differing  necessities  of  the  various  ports,  the  varying 
extent  of  the  demand  for  wharves,  according  to  locality, 
and  the  absence  of  any  uniform  rate  of  cost  or  value  of 
such  property,  it  seems  manifest  that  legislation  of  this 
character  stands  upon  the  same  footing  with  the  pilot 
laws ;  and  State  laws  of  that  character,  when  not  in  con- 
flict with  any  law  of  the  United  States,  are  upheld  by 
reason  of  the  character  of  the  subject  (Oooley  v.  Board 
of  Wardens,  12  Hoiv.  314,  approved  in  Crandal  v.  Ne- 
vada, 6  WaU.  35 ;  Herison  v.  Lott,  8  WaU.  152). 

lu  the  absence,  then,  of  any  law  of  the  United  States 
upon  the  subject  of  wharfage,  the  statutes  of  the  State 
regulating  the  rate  of  wharfage  must  be  held  to  be  not 
invalid  as  regulations  of  commerce. 

It  is  further  contended  that  the  statute  in  question 
provides  an  unjust  discrimination  in  favor  of  canal-boats 
owned  by  the  citizens  of  the  State,  and  for  that  reason 
is  repugnant  to  the  Constitution  of  the  United  States. 

The  Act  does  make  a  discrimination  in  favor  of  the 
canal  navigation  of  the  State,  but  it  makes  none  in 
favor  of  the  citizens  of  the  State.  The  discrimination 
is  between  the  employment  of  the  boats,  not  between 
the  persons  owning  or  navigating  the  boats.  All  per- 
sons, without  regard  to  citizenship,  are  placed  upon  the 
same  footing,  and  it  cannot  be  said  that  the  statute, 
either  in  its  language,  or  its  results,  creates  a  discrimin- 
ation in  favor  of  the  citizens  of  the  State  of  New  York. 

The  remaining  question  to  be  considered  arises  out 
of  the  last  clause  of  the  1st  section  of  the  statute  under 
consideration,  which  provides,  **That  any  vessel  that 
shall  leave  a  pier,  wharf,  bulkhead,  slip  or  basin,  without 
first  paying  the  wharfage  or  dockage  due  thereon,  after 
being  demanded  of  the  owner,  consignee  or  person  in 
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charge  of  the  vessel,  shall  be  liable  to  pay  double  the 
rates  established  by  this  Act." 

In  the  present  case  the  libellant  has  proved  a  demand 
of  single  wharfage  and  a  departure  from  the  wharf  with- 
out payment.  He  thereupon  claims  to  recover  the 
double  wharfage  prescribed  by  the  statute.  To  this  de- 
mand it  is  objected  that  although  wharfage  be  a  mari- 
time demand  cognizable  in  the  Admiralty,  the  charge  im- 
posed by  the  statute  in  case  of  a  departure  without  pay- 
ment of  wharfage,  is  simply  a  penalty  imposed  by  a 
State  law,  and  not  within  the  admiralty  jurisdiction  of 
the  United  States.  But  I  cannot  so  consider  it.  The 
real  effect  of  the  statute  is  simply  to  charge  vessels  us- 
ing the  wharves  of  New  York  and  Brooklyn  with  a  lia- 
biUty  for  wharfage  at  certain  fixed  rates.  If  the  wharf- 
age be  paid  at  one  time  it  is  to  be  calculated  at  one  rate, 
if  paid  at  another  time  at  another  rate.  Whenever  paid 
it  is  wharfage  to  be  collected  by  the  wharfinger  for  the 
use  of  his  wharf.  The  object  of  fixing  the  two  rates  is 
to  make  it  greatly  for  the  interest  of  the  vessel  to  pay 
her  wharfage  before  she  leaves,  so  that  the  wharfinger 
may  seldom  be  driven  to  his  action — a  resort  which  will 
prove  futile  in  many  cases  because  of  the  departure  of 
the  vessel,  and  in  all  cases  be  barren  of  results,  because 
of  the  smallness  of  this  class  of  demands.  But  when 
driven  to  his  suit,  the  demand  is  still  wharfage,  and  re- 
coverable as  such  in  the  Admiralty. 

In  Brookman  v.  Hamill,  a  demand  of  double  wharf- 
age was  adjudicated  by  the  Court  of  Appeals  as  wharfage, 
and  so  stated  to  be  (p.  563). 

But,  if  the  double  wharfage  prescribed  by  the  statute 
were  wharfage  only  in  name,  and  in  substance  a  stat- 
utory charge  imposed  by  law  upon  the  vessel  in  a  cer- 
tain event,  for  the  benefit  of  the  wharfinger,  it  would 
still  be  recoverable  in  the  Admiralty,  for  the  jurisdiction 
of  the  Admiralty  to  enforce  a  demand  does  not  depend 
upon  the  origin  of  the  demand  but  upon  its  nature — its. 
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maritime  character  derived  from  its  relation  to  naviga- 
tion. 

The  extra  charge  allowed  by  the  statute  arises  out  of 
the  use  of  a  wharf  by  a  vessel  in  navigation — its  amount 
depends  upon  the  extent  of  that  use,  and  the  object  of 
the  charge  is  to  insure  payment  for  that  use,  and  thus  to 
fiEMsilitate  navigation  by  encouraging  the  construction  of 
wharves.  It  is,  moreover,  dependent  upon  the  right  to 
single  wharfage.  These  features  characterize  the  charge 
as  maritime  in  character,  and  if  maritime  in  character,  a 
Court  of  admiralty  is  bound  to  t^e  cognizance  of  it. 
No  valid  objection  to  the  jurisdiction  of  admiralty  arises 
out  of  the  mere  fact  that  the  right  claimed  is  given  by  a 
State  law,  as  has  been  expressly  decided  by  the  Supreme 
Court. 

In  the  case  of  McNeil  (13  WaU.  243),  it  was  adjudged 
that  the  State  law  may  give  a  substantial  right  of  such 
a  character  as  to  place  it  within  the  jurisdiction  of  the 
Admiralty. 

The  character  of  the  demand  in  question  appears 
clearly  to  be  such  as  to  require  this  Court  to  take  cog- 
nizance of  it.  As  to  the  question  of  lien,  the  demand 
having  been  found  to  be  in  substance  a  demand  for 
wharfage,  the  right  to  a  lien  follows  of  course.  Ac- 
cording tiO  well  settled  principles  and  the  rules  of  mari- 
time law,  there  is  no  necessity,  therefore,  to  consider 
the  effect  of  that  feature  of  the  State  law  which  makes 
the  double  wharfage  due  from  the  vessel  herself-— that  is 
to  say,  a  lien  upon  the  vessel. 

There  must  be  a  decree  for  the  libellant. 


For  libellants,  Be^j  Donohue  <&  Cooke. 
For  claimant,  Wilcox  dt  Hohbs 
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IN    THE    MATTEE    OF    LYNCH    &   BEENSTEIN, 

BANKEUPTS. 

Kent  of  Bankrupt's  Premisbb  after  an  Injunction  in  Bankruptcy. 
— Occupation  by  Marshal. — Allowance  to  Landlord. 

Where  snmmary  proceedings  for  dispossession  nnder  the  statutes  of  the  State  of 
New  York  were  taken  by  a  landlord,  and  the  tenants,  pending  the  proceedings, 
were  put  into  bankruptcy,  and  the  proceedings  in  the  State  Court  wera  en- 
joined : 

Held,  That  the  landlord  was  not  necessarily  entitled  to  rent,  on  the  terms  of  the 
lease,  from  the  date  of  the  seryice  of  the  injunction  to  the  date  of  the  adjudica- 
tion of  bankruptcy ;  that  he  was  not  to  prove  his  debt  for  the  rent  for  the  pe- 
riod, as  a  general  creditor,  but  must  be  paid  by  the  assignee  a  proper  allowance 
on  application  to  the  Court ;  and  that  the  same  rule  applied  to  the  period  after 
the  adjudication,  before  the  landlord  regained  possession  of  the  premises. 

A.  LEASED  premises  to  L.  &  B.  at  $8,000  a  year,  pay- 
able quarterly.  On  a  default  of  payment  he  commenced 
summary  proceedings,  under  the  statutes  of  the  State  of 
New  York,  to  dispossess  them,  on  April  9th,  1873,  before 
the  end  of  the  first  year.  Two  days  afterwards  a  peti- 
tion was  filed  to  put  L.  &  B.  into  bankruptcy ;  and  A., 
and  the  magistrate  before  whom  the  dispossessing  pro- 
ceedings were  pending,  were  that  day  enjoined  by  the 
bankruptcy  Court  from  any  further  proceedings  till  fur- 
ther order  of  said  Oourt.  The  marshal  took  possession 
of  the  premises  and  the  property  therein,  under  the  war- 
rant, on  April  19th,  and  continued  in  possession  till  the 
property  was  sold,  on  April  29th ;  and  the  landlord  did 
not  obtain  possession  of  the  premises  till  May  1st.  At 
the  request  of  counsel,  the  register  certified,  for  the 
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decision  of  the  Court,  the  question,  whether  the  landlord 
was  entitled  to  be  paid,  out  of  the  assets  of  the  bank- 
rupts, the  rent  in  full,  of  said  premises,  from  the  11th 
of  April,  when  he  was  enjoined  from  taking  proceedings 
to  recover  possession  of  said  premises,  or  only  from  the 
19th  of  April,  when  said  tenants  were  adjudged  bank- 
rupts. 

Blaxchford,  J.  The  landlord  is  not  entitled  neces- 
sarily, as  a  question  of  law,  to  full  rent  of  the  premises, 
from  the  date  of  service  of  the  injunction  to  the  date  of 
the  adjudication,  at  the  rent  prescribed  by  the  lease. 
What  compensation  he  is  entitled  to,  if  any,  for  such 
period,  or  for  any  period  subsequent  to  the  adjudication, 
is  not  presented  for  decision  on  the  certificate. 

The  register  subsequently  certified  to  the  Court,  by 
request  of  counsel  and  on  the  same  facts,  the  questions : 
Is  the  landlord  to  prove  his  debt  for  the  rent  from  April 
11th  to  the  adjudication,  as  a  general  creditor,  or  is  he  to 
be  paid  in  full  under  the  lease,  or  how  is  he  to  be  compen- 
sated for  rent  during  that  period  ?  How  is  he  to  be  com- 
pensated for  rent  from  April  19th  to  May  1st,  when  he 
recovered  possession  ? 

Blatchtord,  J.  1.  The  landlord  is  not  to  prove  his 
debt  for  the  rent  from  April  11th  to  the  adjudication,  as 
a  general  creditor,  and  is  not  necessarily  to  be  paid  at 
the  rate  in  the  lease,  and  is  to  be  compensated  for  the 
use  of  the  premises  during  that  period  by  applying  to 
the  Court  and  having  a  proper  allowance  made  and  paid 
by  the  assignee,  in  view  of  all  the  facts  in  the  case. 

2.  The  same  rule  applies  to  the  period  froq^  April 
19th  to  May  Ist. 
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Lien. — Salb  of  Vessel  bt  Master. — Katifioation. 

A  yessel,  which  had  pat  into  Bt.  Thomas  in  distress,  was  there  sold  by  her  master. 
The  purchasers  at  the  sale  put  in  one  of  themselyes  as  master,  and  obtained 
advances  from  L.  &  Co.,  merchants  there,  to  refit  the  yessel,  which  advances 
were  made  on  the  credit  of  the  vessel.  After  the  yessel  had  been  repaired,  ahe 
was  sent  to  New  York,  where  L.  <i^  Co.  libelled  her,  in  this  Court,  for  such  ad- 
vances. The  former  owners  of  the  vessel,  who  had  received  their  insurance  on 
the  vessel,  and  had  also  received  from  L.  <i^  Co.  the  net  proceeds  of  the  sale, 
filed  a  libel  in  this  Court,  after  the  filing  of  L.  tfe  Co.'s  libel,  to  recover  posseB- 
sion  of  the  vessel,  which  suit,  by  arrangement  with  the  purchaaers  at  the  sale, 
resulted  in  a  decree  restoring  the  vessel  to  such  former  owners.  They  then 
contested  the  libel  of  L.  tfe  Co.,  claiming  that  the  sale  of  the  vessel  was  un- 
authorized, and  that  it  gave  the  purchasers  at  it  no  power  to  bind  the  vessel : 

ffdd,  That  the  question  of  the  validity  of  the  sale  need  not  be  considered,  be- 
cause the  claimants  were  estopped,  as  against  the  libellants,  from  setting  up  its 
invalidity,  they  having  ratified  it  by  accepting  the  insurance,  and  by  accepting 
the  net  proceeds  of  the  sale  when  sent  to  them  by  the  libellants,  and  by  such 
arrangement  with  the  purchasers ; 

That  the  purchasers,  therefore,  were,  so  far  as  concerned  this  suit,  lawfully  in  pes- 
session  of  the  vessel ;  and  that  the  libellants  had  a  lien  on  her  for  the  moneys 
advanced  by  them  on  her  credit^  to  her  then  master,  for  necessary  repairs  to  her. 

This  was  a  libel,  filed  June  5th,  1871,  by  Lamb  &  Oo.» 
merchants  at  St.  Thomas,  W.  I.,  to  recover  $2,270,  the 
balance  of  an  amount  of  moneys  advanced  by  them  in 
January,  1871,  as  they  alleged,  on  the  request  of  Ter- 
ence Oochran,  master  of  the  brig  Sarah  Harris,  for  the 
purpose  of  paying  for  repairs  on  the  brig  at  St.  Thomas, 
she  being  there  a  foreign  vessel.  John  Harris,  of 
Annapplis,  Kova  Scotia,  answered  the  libel,  alleging 
that  he  and  one  Jones  were  owners  of  the  brig  in 
1870,  and  sent  her  to  sea  under  the  command  of  one 
JoUyman ;  that  she  put  in  at  St.  Thomas  in  distress, 
where  a  plan  was  devised,  by  JoUyman  and  others,  for 
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her  sale  there,  and  her  purchase  by  the  said  Terence 
Cochran  and  two  others ;  that  she  was  so  sold,  and  the 
purchasers  agreed  with  the  libellants  that  the  latter 
should  disburse  the  vessel ;  that  she  was  sold  without 
necessity,  and  bought  by  Cochran  and  the  others,  who 
put  Oochran  in  as  master,  and  had  her  fitted  out  and 
sent  to  sea,  and  she  arrived  in  New  York  in  June, 
1871 ;  that  neither  the  sale  nor  the  distress  of  the  vessel 
was  known  to  the  former  owners  at  the  time,  and  the 
sale  was  unauthorized  and  void ;  that,  after  her  arrival 
in  New  York,  the  former  owners  filed  a  possessory  libel, 
in  June,  1871,  against  her,  and  obtained  a  decree  restor- 
ing her  to  them ;  and  that  the  purchasers  at  the  sale  at 
St.  Thomas  had  no  authority  to  create  a  lien  on  the 
vessel.  It  appeared  that  Harris,  the  claimant,  acting 
for  the  former  owners,  had  not  only  collected  insurance 
on  the  vessel  as  lost,  but  had  received  from  the  libellants 
the  net  proceeds  of  the  sale  of  the  vessel,  and  that  the 
decree  of  restoration  had  been  obtained  by  a  compro- 
mise between  him  and  the  purchasers  at  the  sale  at  St. 
Thomas. 

For  libellants,  John  E.  BwrHU  and  C.  Donahue. 

For  claimant,  JB.  D.  McCarthy. 

Blatchfobd,  J.  The  answer  sets  up  that  the  con- 
demnation and  sale  of  the  brig  at  St.  Thomas  were 
fraudulent  and  without  necessity,  and  are  not  binding 
on  the  claimant  and  do  not  affect  his  title  to  the  vessel. 
It  is  not  necessary  to  consider  the  question  of  the  valid- 
ity or  invalidity  of  suoh  sale,  for  the  claimant  is  estop- 
ped, as  against  the  libellants,  from  setting  up  its  invalid- 
ity, because  he  ratified  and  affirmed  it  by  his  acceptance 
of  the  insurance  money,  and  by  his  acceptance  and  re- 
tention of  the  entire  net  proceeds  of  the  sale  of  the 
vessel,  when  such  proceeds  were  sent  to  him  by  the 
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libellants,  and  by  his  arrangement  with  those  whom  he 
now  alleges  to  have  been  frandnlent  purchasers  of  the 
vessel,  at  the  time  he  obtained  possession  of  her  again. 
Regarding  this  vessel,  then,  as  she  must  be  regarded,  as 
being,  for  the  purposes  of  this  salt,  lawfully  in  the  posses- 
sion of  those  who  actually  controlled  her  at  St.  Thomas 
when  the  libellants  furnished  moneys  there  for  supplies 
and  repairs  to  her,  it  is  manifest,  on  the  testimony,  that 
what  supplies  and  repairs  were  furnished  were,  so  far  as 
they  were  necessary,  furnished  on  the  credit  of  the  ves- 
sel, so  as  to  create  a  lien  therefor  on  the  vessel,  under 
the  maritime  law.  That  lien  extended  to  the  moneys 
the  libellants  advanced  to  pay  for  the  necessary  supplies 
and  repairs,  and  was  not  displaced  by  the  substitution 
therefor,  either  originally  or  afterwards,  of  any  personal 
credit. 

The  proceeding  taken  in  this  Court,  by  the  claimant, 
to  recover  possession  of  the  vessel,  cannot  affect  the 
rights  of  the  libellants  in  this  suit. 

.The  libellants  are  entitled  to  an  interlocutory  decree 
establishing  a  lien  in  their  favor  on  the  vessel  for  the 
moneys  they  advanced  ^or  disbursed  to  her  master,  Ter- 
ence Cochran,  or  otherwise,  at  St.  Thomas,  for  repairing, 
supplying  and  refitting  the  vessel,  so  far  as  such  moneys 
were  necessarily  disbursed  to  pay  for  repairs  and  sup- 
plies which  were  necessary  and  proper  to  enable  the 
vessel  to  proceed  to  sea  with  safety  ;  and  there  must  be 
a  i*eforenco  to  ascertain  the  amount  of  such  moneys. 
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Seamxn. — Articles. — Kepkal. — Shipping  Commmsionbr'b  Act. 

By  the  maritime  law,  as  well  as  by  the  Act  of  20th  Jaly,  1790  (1  U,  S,  Stat,  at 
Larg€^  p.  181 ;  U,  8.  Rev,  Stat,  %  4620),  a  written  contract  is  required  t«  be 
made  on  the  shipment  of  seamen. 

That  requirement  of  the  Act  of  20th  July,  1 790,  was  not  repealed  by  the  Act  of 
June  7,  1872  (17  U,  S.  Stat,  at  Large,  p.  262). 

In  the  year  1873,  a  steamship  bound  from  New  York  to  the  West  Indies  and 
Mexico,  caused  a  crew  to  be  shipped  for  that  voyage  by  written  shipping  arti- 
cles executed  on  board  the  ship  before  a  notary  public,  and  not  before  a  ship- 
ping commissioner : 

Heldf  That  this  was  in  yiolation  of  the  13th  section  of  the  Act  of  June  7, 1872, 
and  that  the  ship  had  incurred  the  penalty  provided  by  the  14th  section  (see 
gg  4512  and  4513  of  the  U.  8,  Rev,  Stat.) 

• 

Benedict,  J.  The  present  is  a  proceeding  to  con- 
demn the  steamship  City  of  Mexico  in  a  penalty  for  an 
alleged  shipment  of  seamen,  contrary  to  the  provisions 
of  the  Act  of  June  7th,  1872,  entitled  "An  Act  to  au- 
thorize the  appointment  of  shipping  commissioners  by 
the  several  Circuit  Courts  of  the  United  States  to  super- 
intend the  shipping  and  discharge  of  seamen  engaged  in 
merchant  ships  belonging  to  the  United  States,  and  for 
the  farther  protection  of  seamen," 

The  facts  are  conceded  to  be,  that  the  owners  of  the 
steamship  City  of  Mexico  caused  a  crew  to  be  shipped 
on  board  that  vessel,  for  a  voyage  from  the  port  of  New 
York  to  the  West  Indies  and  the  republic  of  Mexico,  by 

*  This  decision  was  affirmed  on  appeal  by  the  Circuit  Court  (11  Blotch.  C. 
C.  R.  p.  489). 
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written  shipping  articles,  executed  by  the  crew  on  board 
their  vessel,  before  a  notary  public,  and  not  before  the 
shipping  commissioner.  Such  a  shipment  of  a  crew  the 
Oovemment  contends  is  in  violation  of  the  13th  section 
of  the  Act  referred  to  above,  and  renders  the  ship  liable 
to  a  penalty  of  $200,  as  prescribed  in  the  14th  section  of 
that  Act. 

The  argument  on  the  part  of  the  vessel  is,  that  the 
original  Act  of  1790,  which  requires  an  agreement  in 
writing  or  in  print,  in  a  certain  form,  with  any  mariner 
on  any  vessel  bound  from  a  port  of  the  United  States  to 
any  foreign  port,  is,  as  to  vessels  engaged  in  voyages 
like  that  of  the  Oity  of  Mexico,  repealed  by  the  passage 
of  the  shipping  commissioner's  Act  of  June  7th,  1872 — 
the  latter  Act  being  intended  to  be  a  substitute  in  such 
cases  for  the  Act  of  1790 ;  and  that,  by  the  amendment 
of  the  shipping  commissioner's  Act  of  January  10th, 
1873,  vessels  in  voyages  like  that  of  the  Oity  of  Mexico 
are  excepted  from  the  effect  of  the  substitute.  Conse- 
quently, it  is  claimed,  all  vessels  bound  to  the  West 
Indies  and  the  republic  of  Mexico  are  exempted  from 
any  legal  obligation  to  have  any  shipping  articles ;  and, 
therefore,  are  not  liable  to  any  penalty  for  a  shipment  in 
violation  of  the  Act  of  1872. 

Upon  this  question  my  opinion  is,  that,  in  the  present 
condition  of  the  statutes,  no  such  effect  can  justly  be 
given  to  the  shipping  commissioner's  Act  of  1872  as  to 
work  a  repeal,  by  implication,  of  the  original  Act  of  1790. 
It  is  difficult  to  suppose  that  it  was  the  intention  of  Con- 
gress, by  any  provision  in  the  Act  of  1872 — an  Act  de- 
clared to  be  intended  "for  the  further  protection  of  isea- 
men  " — to  depart  from  the  uniform  practice  of  this  Gov- 
ernment from  its  foundation,  as  of  all  maritime  nations, 
in  the  regulation  of  the  shipment  of  seamen,  and  to  leave 
all  seamen  engaged  in  the  extensive  commerce  included 
within  the  language  of  section  12  of  the  Act,  without 
any  statutory  protection  as  to  the  mode  of  hiring  them. 


OCTOBER,  1878.  33 


The  Steamship  City  of  Mexico. 


Sach  has  not  been  the  construction  given  to  the  Act,  in 
the  practice  of  the  merchants,  nor  was  such  the  con- 
struction put  upon  it  by  the  claimants  in  the  present 
instance,  for  they  caused  the  crew  to  be  shipped  in  ac- 
cordance with  the  Act  of  1790.  The  Act  of  1872,  as  also 
the  Act  of  1790,  recognizes  and  should  be  construed  as 
in  harmony  with  the  rule  of  the  general  maritime  law 
upon 'this  subject,  "The  maritime  law,  as  a  general 
principle,  requires  seamen's  contracts  to  be  evidenced  by 
writing"  (Ware,  J.,  The  Crusader,  Ware  B.  p.  457). 
By  the  general  maritime  law,  then,  as  well  as  by  the  Act 
of  1790,  a  written  contract  with  this  crew  was  doubtless 
required.  Certainly  such  an  agreement  was  not  forbid- 
den. But  by  section  13  of  the  Act  of  1872,  certain  rules 
are  prescribed  which  are  to  be  observed  in  respect  to  all 
written  agreements  procured  to  be  executed  by  seamen, 
one  of  which  is,  that  the  agreement  shall  be  signed  by 
each  seaman  in  presence  of  a  shipping  commissioner. 
There  is  much  reason  for  the  application  of  this  rule  in 
all  cases,  for  seamen  are  children.  They  sign  anything 
placed  before  them,  and  such  a  rule  is  calculated  to  pre- 
vent the  obtaining  of  their  signatures  as  evidence  of 
their  agreement,  except  in  the  presence  of  a  duly  author- 
ized officer  charged  with  the  duty  of  protecting  them 
against  imposition  and  fraud.  It  was  for  this  reason,  no 
doubt,  that  the  13th  section  of  the  Act,  which  forbids  the 
execution  of  a  written  contract  with  a  seaman,  except  in 
the  presence  of  the  shipping  commissioner,  was  made 
generally  applicable  to'  all  written  agreements  with  sea- 
men. Ko  words  in  the  section  indicate  an  intention  to 
limit  its  effect  to  the  cases  of  agreements  provided  for  in 
section  12,  and  I  consider  it  applicable  to  every  agree- 
ment made  in  writing  by  a  sailor  for  his  services  on  an;^' 
vessel. 

This  provision  of  the  law  was  disregarded  in  the  ship- 
ment of  the  crew  of  this  steamer ;  and  by  virtue  of  the 
14th  section  of  the  Act  of  1872,  which  provides  a  penalty 
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libellantSy  and  by  his  arrangement  with  those  whom  he 
now  alleges  to  have  been  ixaudulent  purchasers  of  the 
vessel,  at  the  time  he  obtained  possession  of  her  again. 
Regarding  this  vessel,  then,  as  she  must  be  regarded,  as 
being,  for  the  purposes  of  this  suit,  lawfully  in  the  posses- 
sion of  those  who  actually  controlled  her  at  St.  Thomas 
when  the  libellants  furnished  moneys  there  for  supplies 
and  repairs  to  her,  it  is  manifest,  on  the  testimony,  that 
what  supplies  and  repairs  were  famished  were,  so  far  as 
they  were  necessary,  furnished  on  the  credit  of  the  ves- 
sel, so  as  to  create  a  lien  therefor  on  the  vessel,  under 
the  maritime  law.  That  lien  extended  to  the  moneys 
the  libellants  advanced  to  pay  for  the  necessary  supplies 
and  repairs,  and  was  not  displaced  by  the  substitution 
therefor,  either  originally  or  afterwards,  of  any  personal 
credit. 

The  proceeding  taken  in  this  Court,  by  the  claimant, 
to  recover  possession  of  the  vessel,  cannot  affect  the 
rights  of  the  libellants  in  this  suit. 

.The  libellants  are  entitled  to  an  interlocutory  decree 
establishing  a  lien  in  their  favor  on  the  vessel  for  the 
moneys  they  advanced  or  disbursed  to  her  master,  Ter- 
ence Cochran,  or  otherwise,  at  St.  Thomas,  for  repairing, 
supplying  and  refitting  the  vessel,  so  far  as  such  moneys 
were  necessarily  disbursed  to  pay  for  repairs  and  sup- 
plies which  were  necessary  and  proper  to  enable  the 
vessel  to  proceed  to  sea  with  safety  ;  and  there  must  be 
a  reference  to  ascertain  the  amount  of  such  moneys. 


OCTOBER,  1878.  31 


The  Steamship  City  of  Mexico. 


Eastern  gislritt  of  |leto  gorh. 

OCTOBER,   1878. 

THE    STEAMSHIP    CITY    OF   MEXICO.* 

SsAMBN. — Articles. — Kspxal. — Shipping  Commmsionxr's  Act. 

By  the  maritime  law,  as  well  as  by  the  Act  of  20th  Jaly,  1790  (1  U.  S.  Stat,  at 
Large,  p.  131 ;  U.  8.  Rev.  Stat.  %  4620),  a  written  contract  is  required  t«  be 
made  on  the  shipment  of  seamen. 

That  requirement  of  the  Act  of  20th  July,  1 790,  was  not  repealed  by  the  Act  of 
Jnne  7,  1872  (17  U,  8.  Stat,  at  Large,  p.  262). 

In  the  year  1873,  a  steamship  bound  frem  New  York  to  the  West  Indies  and 
Mexico,  caused  a  crew  to  be  shipped  for  that  voyage  by  written  shipping  arti- 
cles executed  on  board  the  ship  before  a  notary  public,  and  not  before  a  ship- 
ping commissioner : 

Edd,  That  this  was  in  yiolation  of  the  13th  section  of  the  Act  of  June  7,  1872> 
and  that  the  ship  had  incurred  the  penalty  provided  by  the  14th  section  (see 
§§  4512  and  4518  of  the  U.  8.  Rev.  Slat.) 

» 

Benedict,  J.  The  present  is  a  proceeding  to  con- 
demn the  steamship  City  of  Mexico  in  a  penalty  for  an 
alleged  shipment  of  seamen,  contrary  to  the  provisions 
of  the  Act  of  Jane  7th,  1872,  entitled  "An  Act  to  au- 
thorize the  appointment  of  shipping  commissioners  by 
the  several  Circuit  Courts  of  the  United  States  to  super- 
intend the  shipping  and  discharge  of  seamen  engaged  in 
merchant  ships  belonging  to  the  United  States,  and  for 
the  further  protection  of  seamen." 

The  facts  are  conceded  to  be,  that  the  owners  of  the 
steamship  City  of  Mexico  caused  a  crew  to  be  shipped 
on  board  that  vessel,  for  a  voyage  from  the  port  of  New 
York  to  the  West  Indies  and  the  republic  of  Mexico,  by 

*  This  decision  was  affirmed  on  appeal  by  the  Circuit  Court  (11  Blotch,  C, 
C.  R.  p.  489). 
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forfeiture  created  by  the  82d  section  cannot  attach  to 
these  goods,  because  the  bond  prescribed  in  the  Slst  sec- 
tion had  not  been  given,  and  no  debenture  had  been 
issued.  This  position  is  untenable.  The  entry  of  these 
goods  had  been  completed.  CTnder  the  law,  the  claim- 
ants, by  virtue  of  what  had  been  done,  had  the  right  at 
any  time  within  ten  days  after  the  clearance  of  the  ves- 
sel to  give  their  bond  and  receive  their  debenture  cer- 
tificate. The  bond  prescribed  in  the  81'st  section  is 
intended  as  an  additional  security  against  a  relanding,. 
but  has  no  such  connection  with  the  entry  of  the  goods 
as  to  suspend  the  operation  of  section  82  until  it  be 
given. 

The  wide  door  for  fraud  which  would  be  opened  by 
permitting  a  relanding  of  goods,  entered '  and  returned 
by  the  inspector  as  laden  on  board  a  ship  for  export,  at 
any  time  prior  to  the  giving  of  the  bond,  forbids  such  a 
construction  of  the  law. 

The  remaining  and  principal  question  of  the  case  is, 
whether  the  claimant  can  defeat  the  operation  of  sec. 
82,  by  evidence  to  the  jury  that  he  caused  the  goods  to 
be  relanded  simply  to  correct  a  mistake  which  had  arisen 
between  merchants,  whereby  the  claimant  had  been  led 
to  enter  for  export  a  different  quality  of  goods  from  that 
intended  to  i)e  exported.  The  ground  taken  is  that 
such  proof  would  repel  the  idea  of  any  intent  to  de- 
fraud the  Government  of  the  duties  ;  and  that  inasmuch 
as  the  law  provides  no  method  of  obtaining  a  permit  to 
release  goods,  once  entered  for  exportation,  a  relanding 
under  such  circumstances  must  make  the  case  one  of 
necessity  and  involuntary,  so  far  as  the  owner  of  the 
goods  is  concerned. 

The  Government  having  proved  the  entry,  lading  and 
inspection  of  the  goods,  and  their  subsequent  relanding 
by  the  owners  thereof,  within  the  limits  of  a  port  or 
place  within  the  limits  of  the  United  States,  a  case  for 
forfeiture  was  made  out.     An  intent  to  defraud  the 
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Government  of  the  duties  is  not  required  by  the  statutes 
to  be  an  element  in  the  case. 

An  intent  to  reland  is  proved  by  the  act  of  relanding 
which  the  owners  committed.  And  this  was  a  voluntary 
act  on  their  part,  done,  it  may  be,  to  save  themselves 
from  loss,  but  nevertheless  done  in  violation  of  law, 
and  it  worked  a  forfeiture  of  the  goods  under  the  Act. 

The  cases  of  necessity  cited,  have  little  application 
here.    This  was  no  case  of  necessity. 

To  permit  circumstances  such  as  are  relied  on  here, 
to  b^  given  in  evidence  to  justify  and  explain  a  reland- 
ing of  goods  entered  for  exportation  for  the  benefit  of 
drawback,  would  afibrd  opportunity  for  the  conceal- 
ment of  frauds  against  which  the  Government  would 
have  no  means  of  protection.  It  was,  doubtless,  for 
this  reason,  that  an  intent  to  defraud  of  the  duties  was 
not  made  an  element  in  the  case. 

My  conclusion,  therefore,  is,  that  no  error  has  been 
committed  in  directing  the  verdict.  The  motion  for  a 
new  trial  must  be  denied. 

For  the  United  States,  A.  W.  Tenney  {U.  S.  District 
Attorney). 


For  claimant,  B.  JET.  HoUis. 
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Whakpikger. — Damage  to  Vessel  by  Gboundikg  at  a  Wharf. 

It  is  the  duty  of  a  shipmaster,  before  placing  his  vessel  in  a  berth,  to  ascertain 
whether  the  depth  of  water  in  the  dock  is  sufficient  for  the  draught  of  his 
Tessel. 
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A.  wharfinger  U  not  boond  to  maiotein  a  depth  of  utixr  in  the  berth  at  hu  wharf, 

rofflcient  for  all  TeBsela  at  all  tidei. 
It  ia  the  dnty  of  a  wharfloger  to  give  informatloD  aa  to  inequatltiu  id  the  garfiace 

of  the  bottom,  when  that  u  material  to  the  aafety  of  a  Teasel  abont  to  moor  at 

bia  wharf. 
A  direction  bj  a  wharSnger,  who  ie  oonalgDee  of  cargo  on  board  of  a  Teaael,  to 

the  master  of  the  Teasel,  to  pat  his  ressel  in  a  certain  berth,  is  not  eqaiTalenl 

to  •  DodflcaHon  thai  the  water  ia  deep  enough  at  all  times  to  float  the  TcsseL 

This  was  a  libel  by  the  owner  of  the  Gen.  Lyon  to  re- 
cover damages  for  an  injury  received  by  her,  by  groand- 
iDg  while  lying  in  a  berth  at  a  dock  owned  by  the  re- 
spondents. The  Vessel  had  brought  a  cargo  consigned 
to  the  respondents,  who  directed  the  berth  at  which  they 
wished  her  to  discharge. 

Benedict,  J.  No  recovery  can  be  had  in  this  action, 
except  upon  proof  of  negligence  on  the  part  of  the 
wharfinger,  resulting  in  damage  to  the  libellant's  vessel, 
while  moored  at  the  defendants'  wharf.  The  evidence 
shows  no  negligence  in  the  constmction  of  the  wharf. 
As  to  the  condition  of  the  bottom,  in  the  berth  to  be 
occapied  by  vessels  when  fast  to  the  pier,  the  evidence 
is  not  sufficient  to  warrant  the  conclusion  that  it  was 
not  made  as  level  as  conld  be  reasonably  demanded,  and 
as  any  obligation  on  the  part  of  the  wharfinger  re- 
quired. 

Some  variation  in  the  depth  of  water  in  the  berth  is 

proved,  bat  there  is  no  evidence  of  the  presence  of  any 

stones,  or  any  obstructions  on  the  bottom,  or  that  the 

bottom  was  such  that  a  sound  boat  would  be  liable  to  be 

injured  by  resting  upon  it  at  low  tide.    The  water  in  the 

hAi-fii  waa  not  deep  enough  at  low  tide  to  float  the  libel- 

lel,  bat  this  fact  is  not  sufficient  to  render  the 

r  liable  for  injury  sustained  by  the  vessel  when 

at  low  tide. 

ropositiou  asserted  in  behalf  of  the  libellant, 
he  absence  of  notice  to  the  contrary,  every 
en  of  the  size  of  the  Great  Eastern,  has  the 
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right  to  assame  that  the  water  in  the  dock  at  a  public 
wharf  is  of  sufficient  depth  to  float  her  at  all  tides,  can- 
not be  sustained.  A  wharfinger  is  not  bound  to  main- 
tain a  depth  of  wat^r  in  the  berth  at  his  wharf  sufficient 
for  all  vessels  at  all  tides. 

The  proposition,  that  it  is  the  duty  of  a  wharfinger 
to  give  information  as  to  inequalities  in  the  surface  of 
the  bottom,  when  that  is  material  to  the  safety  of  a  ves- 
sel about  to  moor  at  his  wharf  (7  Blotch.  C.  C.  290),  is 
entirely  consistent  with  the  other  proposition,  that  it  is 
the  daty  of  the  shipmaster,  before  placing  his  vessel  in 
the  berth,  to  ascertain  whether  the  depth  of  water  in 
the  dock  is  sufficient  for  the  draught  of  his  vessel. 

The  present  is  a  case  of  no  inequality  in  the  surface 
of  the  bottom,  but  where  the  injuries  to  the  boat  arose 
simply  because  of  insufficient  water  in  the  berth  to 
float  the  vessel  at  low  tide. 

But  it  is  insisted  that  inasmuch  as  the  evidence 
shows  that  the  wharflnger,  who  was  the  consignee  of  the 
cargo  on  board  this  vessel,  directed  the  master  to  place 
his  vessel  in  the  berth  she  took,  without  informing  him 
that  the  dock  was  not  deep  enough  to  float  the  vessel  at 
low  tide,  this  was  equivalent  to  an  express  notiflcation 
that  the  water  was  deep  enough  at  all  times  to  float  the 
libellant*s  vessel.  To  this  I  cannot  agree.  Some  ves- 
sels can  safely  be  permitted  to  take  the  ground  at  a 
wharf  at  low  tide,  and  it  is  a  common  thing  for  some 
vessels  to  do  this  ;  but  other  vessels  are  not  sufficiently 
strong  to  permit  such  a  course  ;  and  whether  the  libel- 
lant's  vessel  could  safely  do  it  or  not  could  be  known 
only  to  the  master.  The  master  knew  the  condition  of 
his  vessel  and  her  draught.  He  had  also  full  means  of 
ascertaining  the  depth  of  water  in  the  berth,  and  was 
bound  to  ascertain  it.  He  was  b^und  to  know  whether 
she  would  be  compelled,  and  if  so  able  safely,  to  take 
the  ground  at  low  water. 

The  damage  he  subsequently  sustained  arose  either 
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from  a  failure  to  inform  himself  as  to  the  depth  of  water, 
or  a  failure  of  judgment  as  to  the  strength  of  his  vessel. 
In  either  case  the  fault  is  his,  and  not  that  of  the  wharf- 
inger. 

The  libel  must  be  dismissed  with  costs. 

For  libellant,  Wilcox  <&  Hobbs. 

For  respondents,  6. ,  W.  Eoocie. 


SouljjtriT  gistrirt  of  iitfo  §^Dxk. 

y 

NOVEMBER,  1873. 

m  THE  MATTEE  OP   WILLIAM   W.   HUL8T,  A 

BANKEUPT, 

Privilsos  op  Witness.— Receiver  appointed  by  a  State  Court  a 
Witness  in  Bankruptcy  Proceedings. — Possession  of  Books 
AND  Papers. 

A.  was  appointed  receiyer  by  the  New  York  Supreme  Court,  in  aapplemental 
proceedings  against  H.  Afterwards,  in  bankruptcy  proceedings  against  H.,  A. 
was  summoned  as  a  witness  before  the  register,  under  section  26  of  the  bank- 
ruptcy Act.  A  suit  was  pending  against  him,  for  the  possession  of  the  bank- 
rupts books,  brought  by  the  assignee  in  bankruptcy.  He  appeared,  but  declined 
to  be  sworn,  or  to  produce  the  books,  except  upon  the  order  of  the  Court  which 
appointed  him  receiver : 

SM,  That  the  receiver  was  not  privileged,  but  must  be  sworn  as  a  witness  under 
the  bankruptcy  Act,  and  answer  the  questions  put  to  him ;  that  he  must  also 
produce  the  bankrupt's  books,  to  be  used,  on  the  examination,  as  evidence ;  but 
that  the  books  were  to  remain  in  his  possession,  and  were  not  to  be  surren- 
dered to  the  assignee. 

The  register  certified  the  facts  in  this  case  for  the 
decision  of  the  Court,  as  follows  :  Daniel  Adee  was  ap- 
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pointed  receiver  by  the  New  York  Supreme  Court,  upon 
supplemental  proceedings  instituted  by  a  judgment  cred- 
itor of  Hulsty  the  bankrupt.  During  the  proceedings  in 
bankruptcy,  in  this  case,  before  the  register,  Adee  was 
summoned  as  a  witness,  and  required  to  produce  the 
books  and  accounts  of  Hulst,  under  his  control  as  re- 
ceiver. He  came,  but  declined  to  be  sworn  and  exam- 
ined. It  was  contended  against  him,  that  section  26  of 
the  bankruptcy  Act  {Bev.  Stat,  of  TI.  S.  §§  5086-7)  allows 
no  privilege  to  a  witness  as  officer  of  a  State  Court,  but 
covers  all  persons. 

8.  O.  Courtney^  for  assignee. 

O.  W.  NileSj  for  witness. 

Blatchford,  J.  The  witness  must  be  sworn,  and 
submit  to  be  examined,  under  section  26.  It  must  de- 
pend upon  the  course  of  examination,  whether  any  books 
must  be  produced. 

Ik  accordance  with  this  decision,  the  receiver,  Adee, 
appeared,  was  sworn  as  a  witness,  and  was  examined. 
He  was  then  required  to  produce  the  books  and  papers  in 
his  control.  He  was  willing  to  produce  them,  but  only 
for  use  as  evidence  at  the  examination  before  the  regis- 
ter, alleging  that  an  equity  suit  for  the  possession  of 
them  was  then  pending,  brought  against  him,  as  receiver, 
by  said  assignee,  and  that  he  was  entitled  to  retain  pos- 
session until  the  determination  of  that  suit.  He  further 
claimed,  that  section  14  of  the  bankruptcy  Act  applies 
to  clerks  and  others  having  custody  of  books  and  ac- 
counts, but  not  to  a  receiver,  who,  by  authority  of  Court, 
ovms  them.  The  register  held  that  the  receiver  must 
produce  and  surrender  the  books,  &c.,  to  the  assignee. 
This  he  refused  to  do ;  and  the  register,  by  request,  certi- 
fied the  question  for  decision  of  the  Court. 
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BiiATCHFOBD,  J.  Mr.  Adee  is  entitled,  at  present,  to 
refuse  to  deliver  up  the  books  to  the  assignee,  or  to  give 
him  possession  thereof.  But  he  must  produce  them  to 
be  used,  on  the  examination,  as  evidence. 


NOVEMBER,  18T8. 

IN  THE  MATTER  OF  GBOEGB  BIRD  GRINNBLL 
AKD  JOSEPH  0.  WILLIAMS,  BANKRUPTS. 

« 

Lien  on  Bankrupt's  Property.— Salb  op  Pledge  before  the  Ap- 
pointment OP  AN  Assignee. — Power  op  the  Court. 


Stocks  and  bonds  were  deposited  with  B.  B.  <fe  Ck>.,  bankers,  as  collateral  security 
for  loans  to  G.  A  Co.,  then  solvent,  but  who  afterwards  became  bankrupt  Be- 
fore an  assignee  was  appointed,  B.  B.  tfe  Co.  applied  to  the  Court  for  an  order 
authorizing  them  to  sell  the  collaterals  to  reimburse  themselves  for  the  loans, 
which  had  become  due  : 

Held,  That  the  Court  could  not,  before  the  appointment  of  an  assignee,  make  the 
ordei'  for  sale  contemplated  by  the  20th  section  of  the  bankruptcy  Act,  nor 
authorize  any  sale  which  would  cat  off  or  affect  the  rights  of  an  assignee  there- 
after to  be  appointed ;  but  that,  there  being  no  suggestion  of  the  invalidity  of 
the  debt,  or  of  the  lien  of  the  petitioners,  or  that  they  would  not  be  able  to  re- 
spond for  any  liability  which  they  might  incur  by  making  the  sale,  an  order 
might  be  made  allowiog  them  to  sell  the  securities  at  their  own  risk,  and 
reserving  all  the  rights  and  powers  of  the  Court  to  hold  them  to  account  for 
the  property  and  proceeds  thereof  to  an  assignee,  when  he  should  be  appointed 
— a  sworn  statement  of  such  sale  and  proceeds  to  be  filed  within  two  days  after 
sale. 

It  is  the  principle  of  the  bankruptcy  Act,  that  all  valid  liens,  which  exist  on  the 
property  of  a  bankrupt  when  the  bankruptcy  proceedings  are  commenced,  are 
preserved,  and  will  be  respected  and  enforced  by  the  bankruptcy  Court. 

But  it  is  confided  to  that  Court  to  determine  whether  the  debt  or  lien  is  valid, 
and  to  regulate  the  disposition  of  the  property,  and,  for  this  purpose,  power  is 
given  to  the  Court,  in  involuntary  cases,  by  the  40th  section,  to  restrain  the 
debtor  and  any  other  person  from  making  any  disposition  of  any  part  of  the 
debtor's  property. 
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The  filing  of  a  petition  in  bankruptcy,  whether  yoluotary  or  involuntary,  if  fol- 
lowed by  an  adjudication,  and  the  appointment  uf  an  assignee,  operates,  from 
the  time  of  such  filing,  as  a  practical  restraint  on  a  pledgee  of  the  property  of 
the  bankrupt,  who  is  notified  of  such  filing,  from  dispodng  of  it,  otherwise  than 
at  his  own  risk,  until  the  bankruptcy  Court  can  act  in  the  premises. 

Blatchfobd,  J.  This  is  a  case  of  voluntary  bank- 
ruptcy, the  petition  in  which  was  filed  on  the  15th  of 
October,  1873.  The  formal  adjudication  was  made  on 
the  next  day.  On  the  9ch  of  September,  1873,  the  firm  of 
Blake  Brothers  &  Co.  loaned  to  the  firm  of  George  Bird 
Grinnell  &  Co.,  a  firm  composed  of  the  bankrupts  as 
general  partners,  and  of  a  special  partner,  the  sum  of 
$100,000,  payable  on  demand,  with  simple  interest,  on  a 
pledge  and  hypothecation  of  certain  collateral  securitiea 
deiK>sited  with  the  former  firm  by  the  latter  firm,-  to  se- 
cure the  loan,*  the  securities  consisting  of  certain  bonds 
and  shares  of  stock.  On  the  18th  of  September,  1873, 
more  shares  of  stock  were  added.  Some  of  the  shares 
of  stock  have  been  sold,  and  their  proceeds  applied  to- 
wards the  payment  of  the  loan,  and  there  is  now  due 
thereon  $76,393  17,  with  interest  from  September  30th, 
1873.  On  the  15th  of  September,  1873,  a  further  loan 
was  made  of  $25,000,  payable  on  demand,  with  simple 
interest,  on  the  pledge  and  hypothecation,  as  collateral 
security,  of  certain  other  shares  of  stock.  Ko  part  of 
that  loan  has  been  repaid.  On  the  17th  of  September, 
1873,  a  further  loan  was  made  of  $150,000,  payable  on 
demand,  with  simple  interest,  on  a  pledge  and  hypothe- 
cation, as  collateral  security,  of  certain  other  shares  of 
stock  and  certain  other  bonds.  On  the  18th  of  Septem- 
ber, 1873,  more  shares  of  stock  were  added.  Some  of 
the  shares  of  stock  have  been  sold,  and  the  interest  on 
some  of  the  bonds  has  been  collected,  and  the  proceeds 
applied  towards  the  payment  of  the  last-named  loan, 
and  there  is  now  due  thereon  $108,781  84,  with  interest 
from  October  4th,  1873.  On  the  17th  of  September,  1873, 
a  further  loan  was  made  of  $75,000,  payable  on  demand^ 
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with  simple  interest,  on  a  pledge  and  hypothecation,  as 
<5ollateral  security,  of  certain  other  shares  of  stock.     On 
the  18th  of  September,  1873,  more  shares  of  stock  were 
guided.    Some  of  the  shares  of  stock  have  been  sold,  and 
the  proceeds  applied  towards  the  payment  of  the  last- 
named  loan,  and  there  is  now  due  thereon  $49,628,  with 
interest  from  September  30th,  1873.     All  the  said  se- 
^^nrities,  except  the  shares  of  stock  so  deposited  on  the 
18th  of  September,  1873,  were  deposited  simultaneously 
^with  the  making  of  the  loans.    To  further  secure  said 
loans,  and  to  corer  any  deficiency  there  might  be  on 
either  of  them,  after  applying  thereto  the  specific  se- 
eurities  on  which  it  was  made,  and  specially  relating  to 
it,  the  borrowers,  on  or  about  the  18th  of  September, 
1873,  deposited  with,  and  pledged  and  hypothecated  to, 
the  lenders,  certain  other  shares  of  stock  and  certain 
other  bonds,  and,  on  the  19th  of  September,  1873,  made  a 
further  pledge  and  hypothecation  to,  and  deposit  with, 
the  lenders,  of  certain  other  bonds.    The  securities  not 
«o  sold  are  still  held  by  the  lenders.    Each  of  the  loans 
was  made  payable  on  demand,  and  under  an  understand- 
ing and  agreement  between  the  lenders  and  the  borrow- 
ers, that,  in  case  of  any  default  in  paying  the  same  on 
demand,  the  lenders  might  immediately  reimburse  them- 
selves for  the  amount  due  to  them  thereon,  by  a  sale  of 
the  collaterals  given  to  secure  it.    On  the  20th  of  Sep- 
tember, 1873,  the  lenders  demanded  from  the  borrowers 
the  payment  of  the  amounts  due  on  all  of  the  loans,  but 
none  of  them  were  paid. 

■R^^^i,^'^**?^  *®  ^^^  presented  to  this  Court,  by  Blake 

SltwTif /i^^:'  ^^**^^S  ^^^*^  *^^  ^^^^^  facts,  and  further 

^rJ^^^r^X^y  ^'^  ^^*'  ^*  *^^  *^^^  ^f  *^^  taking  place 

or  b^lL^l  *^^*P^^/^i^K  transactions,  know,  or  suspect, 

inVSiXoV^e"^^^^^         been  informed,  that  the  box^owl 

or  in   S>n teSnWi      '*'.  °'^'^^'''  ^^'^  ^"  ^"^  insolvent, 

proceed^nttw    *'''''  ^^  insolvency,  or  that  bankrnptcv 

ceedmgs  were  contemplated,  or  could  properlv  be 
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had  by  or  against  them;  that  they,, during  all  of  said 
times,  and  especially  when  the  loans  were  negotiated^ 
were  in  good  standing  and  credit ;  that  the  petitioners 
supposed,  and  had  good  reason  to  suppose,  that  they 
were  entirely  solvent,  and  free  from  embarrassment ; 
that  the  first  meeting  of  the  creditors  of  the  bankrupts 
will  not  be  held  imtil  the  14th  of  November,  1873 ;  that 
the  petitioners,  pursuant  to  the  provisions  of  the  bank- 
ruptcy Act,  have  duly  proved  the  said  indebtedness,  as 
a  debt  with  security,  as  above  described,  against  the 
estate  of  the  bankrupts  ;  and  that  they  desire  to  sell  the 
said  securities,  or  so  many  of  them  as  may  be  necessary 
for  such  purpose,  and  reimburse  themselves  therefrom 
for  the  amount  of  said  indebtedness,  and  desire  that  the 
value  of  said  securities  may  be  ascertained  by  a  sale  to 
be  made  in  such  manner  as  this  Court  may  direct.  The 
petitioners  pray  that  an  order  may  be  made  by  this  Oourt, 
authorizing  and  empowering  them  to  sell  the  said  secu- 
rities, or  so  many  and  such  parts  of  them  as  may  be  nec- 
essary to  be  sold,  in  order  to  reimburse  themselves  the 
amount  due  to  them  on  account  of  said  loans,  and  to 
make  such  sale  at  public  auction,  in  the  city  of  Kew 
York,  after  three  days'  notice  of  the  time  and  place  of 
such  sale,  by  publication  thereof  in  such  newspapers,  in 
said  city,  as  the  Court  may  designate  for  that  purpose, 
and  after  such  other  notice  thereof,  and  in  such  manner, 
in  other  respects,  as  the  Court  may  direct.  Notice  of 
the  presenting  of  the  petition,  and  of  a  motion  for  the 
order  prayed  for,  was  served  on  the  attorneys  for  the 
bankrupts.  They  did  not  appear  on  the  motion.  The 
first  meeting  of  creditors  not  having  been  held,  no  as- 
signee in  bankruptcy  has,  as  yet,  been  appointed  or 
elected. 

This  is  an  application  to  the  Court  to  direct  a  sale  of 
the  property,  so  as  to  ascertain  its  value,  as  between  the 
pledgees  of  it  and  the  estate*  of  the  bankrupts,  in  order 
to  arrive  at  a  basis  for  determining  whether  the  pledgees 
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BiiATCHFOBD,  J.  Mr.  Adee  is  entitled,  at  present,  to 
refuse  to  deliver  up  the  books  to  the  assignee,  or  to  give 
him  possession  thereof.  But  he  must  produce  them  to 
be  used,  on  the  examination,  as  evidence. 


NOVEMBER,  1878. 

IN  THE  MATTER  OP  GEOEGE  BIRD  GRINNELL 
AND  JOSEPH  C.  WILLIAMS,  BANKRUPTS. 

• 

LiSN  ON  Bankrupt's  Propbrtt.— Sale  of  Plbdob  before  the  Ap- 
pointment OF  AN  Assignee. — Power  of  the  Court. 

Stocks  aod  bonds  were  deposited  with  B.  B.  <fe  Co.,  bankers,  as  collateral  security 
for  loans  to  G.  «fe  Co.,  then  solvent,  but  who  afterwards  became  bankrupt.  Be- 
fore an  assignee  was  appointed,  B.  B.  <fe  Co.  applied  to  the  Conrt  for  an  order 
authorizing  them  to  sell  the  collaterals  to  reimburse  themselves  for  the  loans, 
which  had  become  due : 

ndif  That  the  Court  could  not,  before  the  appointment  of  an  assignee,  make  the 
order  for  sale  contemplated  by  the  20th  section  of  the  bankruptcy  Act,  nor 
authorize  any  sale  which  would  cut  off  or  affect  the  rights  of  an  assignee  there- 
after to  be  appointed ;  but  that,  there  being  no  suggestion  of  the  inyalidity  of 
the  debt,  or  of  the  lien  of  the  petitioners,  or  that  they  would  not  be  able  to  re- 
spond for  any  liability  which  they  might  incur  by  making  the  sale,  an  order 
might  be  made  allowing  them  to  sell  the  securities  at  their  own  risk,  and 
reserving  all  the  rights  and  powers  of  the  Court  to  hold  them  to  account  for 
the  property  and  proceeds  thereof  to  an  assignee,  when  he  should  be  appointed 
— a  sworn  statement  of  such  sale  and  proceeds  to  be  filed  within  two  days  after 
sale. 

It  is  the  principle  of  the  bankruptcy  Act,  that  all  valid  liens,  which  exist  on  the 
property  of  a  bankrupt  when  the  bankruptcy  proceedings  are  commenced,  are 
preserved,  and  will  be  respected  and  enforced  by  the  bankruptcy  Court. 

But  it  is  confided  to  that  Court  to  determine  whether  the  debt  or  lien  is  valid, 
and  to  regulate  the  disposition  of  the  property,  and,  for  this  purpose,  power  is 
given  to  the  Court,  in  involuntary  cases,  by  the  40th  section,  to  restrain  the 
debtor  and  any  other  person  from  making  any  disposition  of  any  part  of  the 
debtor's  property. 
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Id  the  Hatter  of  George  Bird  Grinnell  and  Joseph  C.  WilliamB,  Bankrapta. 

The  filing  of  a  petition  in  bankruptcy,  whether  yolnotary  or  involuntary,  if  fol- 
lowed by  an  adjudication,  and  the  appointment  of  an  assignee,  operates,  from 
the  tame  of  such  filing,  as  a  practical  restraint  on  a  pledgee  of  the  property  of 
the  bankrupt,  who  is  notified  of  such  filing,  from  dispomng  of  it,  otherwise  than 
at  his  own  risk,  until  the  bankruptcy  Court  can  act  in  the  premises. 

Blatohfobd,  J.  This  is  a  case  of  voluntary  bank- 
ruptcy, the  petition  in  which  was  filed  on  the  15th  of 
October,  1873.  The  formal  adjudication  was  made  on 
the  next  day.  On  the  9ch  of  September,  1873,  the  firm  of 
Blake  Brothers  &  Co.  loaned  to  the  firm  of  George  Bird 
Grinnell  &  Co.,  a  firm  composed  of  the  bankrupts  as 
general  partners,  and  of  a  special  partner,  the  sum  of 
$100,000,  payable  on  demand,  with  simple  interest,  on  a 
pledge  and  hypothecation  of  certain  collateral  securities 
deposited  with  the  former  firm  by  the  latter  firm,*  to  se- 
cure the  loan,*  the  securities  consisting  of  certain  bond& 
and  shares  of  stock.  On  the  18th  of  September,  1873, 
more  shares  of  stock  were  added.  Some  of  the  shares 
of  stock  have  been  sold,  and  their  proceeds  applied  to- 
wards the  payment  of  the  loan,  and  there  is  now  due 
thereon  $76,393  17,  with  interest  from  September  30th, 
1873.  On  the  15th  of  September,  1873,  a  further  loan 
was  made  of  $25,000,  payable  on  demand,  with  simple 
interest,  on  the  pledge  and  hypothecation,  as  collateral 
security,  of  certain  other  shares  of  stock.  No  part  of 
that  loan  has  been  repaid.  On  the  17th  of  September, 
1873,  a  further  loan  was  made  of  $150,000,  payable  on 
demand,  with  simple  interest,  on  a  pledge  and  hypothe- 
cation, as  collateral  security,  of  certain  other  shares  of 
stock  and  certain  other  bonds.  On  the  18th  of  Septem- 
ber, 1873,  more  shares  of  stock  were  added.  Some  of 
the  shares  of  stock  have  been  sold,  and  the  interest  on 
some  of  the  bonds  has  been  collected,  and  the  proceeds 
applied  towards  the  payment  of  the  last-named  loan, 
and  there  is  now  due  thereon  $108,781  84,  with  interest 
from  October  4th,  1873.  On  the  17th  of  September,  1873, 
a  further  loan  was  made  of  $75,000,  payable  on  demand^ 
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with  simple  intereet,  on  a  pledge  and  liypothecatioo,  as 
■collateral  security,  of  certain  other  shares  of  stock.  On 
the  18th  of  September,  1873,  more  shares  of  stock  were 
added.  Some  of  the  shares  of  stock  have  been  sold,  and 
the  proceeds  applied  towards  the  payment  of  the  last- 
named  loan,  and  there  is  now  dne  thereon  $49,528,  with 
interest  from  September  30th,  1873.  All  the  said  se- 
curities, except  the  shares  of  stock  so  deposited  on  the 
18th  of  September,  1873,  were  deposited  simultaneously 
with  the  making  of  the  loans.  To  further  secure  said 
loans,  and  to  cover  any  deficiency  there  might  be  on 
either  of  them,  after  applying  thereto  the  specific  se- 
curities on  which  it  was  made,  and  specially  relating  to 
it,  the  borrowers,  on  or  about  the  18th  of  September, 
1873,  deposited  with,  and  pledged  and  hypothecated  to, 
the  lenders,  certain  other  shares  of  stock  and  certain 
other  bonds,  and,  on  the  19th  of  September,  1873,  made  a 
further  pledge  and  hypothecation  to,  and  deposit  with, 
liie  lenders,  of  certain  other  bonds.  The  securities  not 
so  sold  are  still  held  by  the  lenders.  Each  of  the  loans 
was  made  payable  on  demand,  and  under  an  understand- 
ing and  agreement  between  the  lenders  and  the  borrow- 
ers, that,  in  case  of  any  default  in  paying  the  same  on 
demand,  the  lenders  might  immediately  reimburse  them- 
selves for  the  amount  dne  to  them  thereon,  by  a  sale  of 
the  collaterals  given  to  secure  it.  On  the  20th  of  Sep- 
tember, 1873,  the  lenders  demanded  from  the  borrowers 
the  payment  of  the  amounts  due  on  all  of  the  loans,  but 
none  of  them  were  paid. 

A  petition  is  now  presented  to  this  Court,  by  Blake 
Brothers  &0o.,  setting  forth  the  above  facts, and  further 
"*"♦■'*";  that  they  did  not,  at  the  time  of  the  taking  place 
■  of  the  foregoing  transactions,  know,  or  suspect, 
eve,  and  had  not  been  informed,  that  the  borrow- 
n,  or  either  of  its  members,  were  or  was  insolvent, 
contemplation  of  insolvency,  or  that  bankruptcy 
dings  were  contemplated,  or  could  properly  be 
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bad  by  or  against  them;  that  they,. during  all  of  said 
times,  and  especially  when  the  loans  were  negotiated^ 
were  in  good  standing  and  credit ;  that  the  petitioners 
supposed,  and  had  good  reason  to  suppose,  that  they 
were  entirely  solvent,  and  free  from  embarrassment; 
that  the  first  meeting  of  the  creditors  of  the  bankrupts 
will  not  be  held  imtil  the  14th  of  November,  1873 ;  that 
the  petitioners,  pursuant  to  the  provisions  of  the  bank- 
ruptcy Act,  have  duly  proved  the  said  indebtedness,  as 
a  debt  with  security,  as  above  described,  against  the 
estate  of  the  bankrupts  ;  and  that  they  desire  to  sell  the 
said  securities,  or  so  many  of  them  as  may  be  necessary 
for  such  purpose,  and  reimburse  themselves  therefrom 
for  the  amount  of  said  indebtedness,  and  desire  that  the 
value  of  said  securities  may  be  ascertained  by  a  sale  to 
be  made  in  such  manner  as  this  Court  may  direct.  The 
petitioners  pray  that  an  order  may  be  made  by  this  Court, 
authorizing  and  empowering  them  to  sell  the  said  secu- 
rities, or  so  many  and  such  parts  of  them  as  may  be  nec- 
essary to  be  sold,  in  order  to  reimburse  themselves  the 
amount  due  to  them  on  account  of  said  loans,  and  to 
make  such  sale  at  public  auction,  in  the  city  of  New  ' 
York,  after  three  days'  notice  of  the  time  and  place  of 
such  sale,  by  publication  thereof  in  such  newspapers,  in 
said  city,  as  the  Court  may  designate  for  that  purpose, 
and  after  such  other  notice  thereof,  and  in  such  manner, 
in  other  respects,  as  the  Court  may  direct.  Notice  of 
the  presenting  of  the  petition,  and  of  a  motion  for  the 
order  prayed  for,  was  served  on  the  attorneys  for  the 
bankrupts.  They  did  not  appear  on  the  motion.  The 
first  meeting  of  creditors  not  having  been  held,  no  as- 
signee in  bankruptcy  has,  as  yet,  been  appointed  or 
elected. 

This  is  an  application  to  the  Court  to  direct  a  sale  of 
the  property,  so  as  to  ascertain  its  value,  as  between  the 
pledgees  of  it  and  the  estate'  of  the  bankrupts,  in  order 
to  arrive  at  a  basis  for  determining  whether  the  pledgees 
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will  remam  creditors  of  the  estate,  after  dedacting  sDoh 
value  from  their  debt,  or  whether  sach  value  will  pay  the 
debt  and  leave  a*  surplus  for  the  estate.  The  application 
is  supposed  by  the  petitioners  to  be  such  an  one  as  is 
provided  for  by  the  20tb  section  of  the  Act,  which  con- 
tains this  language:  "  When  a  creditor  bas  a  mortgage 
or  pledge  of  real  or  personal  property  of  the  bankrupt, 
or  a  lien  thereon,  for  securing  the  payment  of  a  debt 
owing  to  him  from  the  bankrupt,  he  shall  be  admitted  as 
a  creditor  only  for  the  balance  of  the  debt,  after  deduct- 
ing the  valn(i  of  such  property,  to  be  ascertained  by 
agreement  between  him  and  the  assignee,  or  by  a  sale 
thereof,  to  be  made  in  such  manner  as  the  Coart  shall 
direct ;  or  the  creditor  may  release  or  convey  his  claim 
to  the  assignee  upon  such  property,  and  be  admitted  to 
prove  his  whole  debt.  If  the  value  of  the  property  ex- 
ceeds the  sum  for  which  it  is  so  held  as  security,  the  as- 
signee may  release  to  the  creditor  the  bankrupt's  right 
of  redemption  therein,  on  receiving  such  excess  ;  or  he 
may  sell  the  property,  subject  to  the  claim  of  the  cred- 
itor thereon ;  and,  in  either  case,  the  assignee  and  cred- 
itor, respectively,  shall  execute  all  deeds  and  writings 
necessary  or  proper  to  consummate  the  transaction.  If 
the  property  is  not  so  sold,  or  released  and  delivered  up, 
the  creditor  shall  not  be  allowed  to  prove  any  part  of  his 
debt." 

It  is  well  settled,  that  a  creditor  holding  security  for 
a  debt  does  not  in  any  manner  prejudice  his  claim  to  the 
security  he  holds  by  proving  his  debt,  as  a  debt  with  se- 
curity, and  setting  oat  in  the  proof  the  particulars  of 
the  security,  and  its  estimated  value,  ijnch  a  form  for 
a  proof  of  debt  is  one  of  the  forms  prescribed  by  the 

o Oourt.     He  does  not,  by  such  a  form  of  proof, 

security,  and  prove  his  debt  as  an  unsecured 
the  contrary,  such  a  form  of  proof  insists  on 
tins  the  security.  Moreover,  proving  a  debt, 
brm  of  proof,  is  a  necessary  prerequisite,  if  a 
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secured  creditor  desires  to  maintain  his  security,  and, 
at  the  same  time,  invoke  the  mode  of  procedure  provided 
for  by  the  20th  section.  This  is  apparent,  from  a  con- 
sideration of  various  provisions  of  the  Act,  and  the 
same  provisions  also  show  that  the  20th  section  can 
have  no  operation  until  an  assignee  has  been  appointed 
or  elected.  The  14th  section  provides,  that,  when  an  as- 
signee is  appointed  and  qualified,  and  an  assignment  is 
made  to  him  of  all  the  estate,  real  and  personal,  of  the 
bankrupt,  such  assignment  shall  relate  back  to  the  com- 
mencement of  the  proceedings  in  bankruptcy  (which 
commencement  is  the  filing  of  the  petition,  if  followed 
by  an  adjudication),  and  that  thereupon,  by  operation  of 
law,  the  title  to  all  such  property  and  estate,  both  real 
and  personal,  shall  vest  in  such  assignee.  The  14th  sec- 
tion also  provides,  that  all  property  conveyed  by  the 
bankrupt  in  fraud  of  his  creditors,  and  all  his  rights  of 
action  for  property  or  estate,  real  or  personal,  and  for 
any  cause  of  action  which  the  bankrupt  had  against 
any  person,  arising  from  contract,  and  all  his  rights 
of  redeeming  such  property  or  estate,  shall,  in  virtue 
of  the  adjudication  of  bankruptcy,  and  the  appoint- 
ment of  the  assignee,  be  at  once  vested  in  the  as- 
signee. The  14th  section  also  provides,  that  '*  the 
assignee  shall  have  authority,  under  the  order  and  direc- 
tion of  the  Oourt,  to  redeem  or  discharge  any  mortgage 
or  conditional  contract,  or  pledge,  or  deposit,  or  lien 
upon  any  property,  real  or  personal,  whenever  payable, 
and  to  tender  due  i>erformance  of  the  condition  thereof, 
or  to  sell  the  same,  subject  to  such  mortgage,  lien,  or 
other  encumbrances."  The  17th  of  the  General  Orders 
in  bankruptcy,  prescribed  by  the  Supreme  Oourt  of  the 
United  States,  to  carry  out  the  foregoing  provision  of 
the  14th  section,  declares,  that,  "  whenever  it  may  be 
deemed  for  the  benefit  of  the  estate  of  a  bankrupt  to 
redeem  and  discharge  any  mortgage,  or  other  pledge,  or 
deposit,  or  lien  upon  any  property,  real  or  personal, 
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*  *  *  the  assignee,  or  the  bankrupt,  or  any  creditor 
who  has  proved  his  debt,  may  file  his  petition  therefor 
in  the  office  of  the  clerk  of  the  District  Court,  and 
thereupon  the  Court  shall  appoint  a  suitable  time  and 
place  for  the  hearing  thereof,"  and  the  publication  of  a 
notice  of  ten  days  is  provided  for,  **  so  that  all  creditors 
and  other  i)ersons  interested  may  appear  and  show 
cause "  why  the  prayer  of  the  petition  should  not  be 
granted.  The  Supreme  Court  have  also  prescribed  a 
form,  Form  No.  34,  for  a  petition  by  the  assignee,  set- 
ting forth  that  a  certain  portion  of  the  bankrupt's 
'estate,  describing  it  and  its  estimated  value,  is  subject 
to  a  mortgage  or  a  lien,  or,  if  personal  property  has  been 
pledged  or  deposited,  and  is  subject  to  a  lien,  describing 
its  nature,  and  praying  to  be  allowed  to  redeem  the  prop- 
erty from  the  lien,  or  to  sell  it  subject  to  the  lien.  The  1st 
section  of  the  Act  gives  power  to  the  Court  to  ascertain 
and  liquidate  the  liens,  and  other  specific  claims,  on  the 
assets  of  the  bankrupt,  and  to  adjust  the  various  priorities 
and  conflicting  interests  of  all  parties,  and  to  marshal  and 
dispose  of  the  different  funds  and  assets,  so  as  to  secure 
the  rights  of  all  parties,  and  due  distribution  of  the  as- 
sets among  all  the  creditors.  The  22d  section  provides, 
that  the  Court  may  examine  into  claims,  and  shall  re- 
ject all  claims  not  duly  proved,  and  all  claims  founded 
on  fraud  or  illegality.  The  same  section  also  provides 
the  mode  in  which  claims  shall  be  duly  proved,  and  pre- 
scribes what  the  deposition  for  proof  shall  contain,  and 
says,  that,  to  entitle  a  claimant  against  the  estate  to 
•have  his  demand  allowed,  the  deposition  must  set  forth 
certain  specified  particulars,  among  which  is,  whether 
any  and  what  securities  are  held  for  the  demand,  and 
that  no  other  security  has  been  received  than  that  so  set 
forth. 

In  view  of  all  these  provisions,  it  is  impossible  to  say 
that  the  sale  contemplated  by  the  20th  section  can  t^ake 
place  before  an  assignee  is  appointed.     The  assignee  is 
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the  only  person  who  can  represent  the  creditors  other 
than  the  particular  secured  creditor.  Whether  such 
other  creditors  are  wholly  unsecured  or  insufficiently 
secured,  they  have  an  interest  in  seeing  that  the  debt  of 
the  particular  secured  creditor  is  duly  proved,  and  is  not 
fraudulent  or  illegal,  and  that  the  securities  held  for  it 
are  applied  on  it  at  their  proper  value,  whether  such 
value  is  ascertained  by  agreement  between  such  partic- 
ular secured  creditor  and  the  assignee,  or  by  a  sale. 
Before  such  application  of  the  securities  is  made,  the 
assignee  has  a  right,  on  behalf  of  such  other  creditors,  to 
elect  whether  he  will  redeem  the  pledged  property,  by 
paying  the  debt  and  taking  the  property,  or  whether  he 
will  ask  to  have  it  sold  subject  to  the  lien,  or  whether 
he  will  give  it  up  to  the  secured  creditor  on  receiving  an 
agreed  sum  as  its  excess  of  value  over  the  debt.  Nothing 
of  all  this  can  be  done  until  there  is  an  assignee. 

But  the  distinct  principle  of  these  provisions  is,  that 
all  valid  liens  which  exist  on  the  property  of  a  bankrupt 
when  the  proceedings  in  bankruptcy  are  commenced  are 
preserved,  and  will  be  respected  by  the  bankruptcy 
Court,  and  enforced,  and  allowed  to  be  paid  out  of  the 
proceeds  of  the  property  on  which  they  are  liens.  It  is, 
however,  confided  to  the  bankruptcy  Court  to  determine 
whether  the  debt  is  valid,  and  whether  the  lien  is  valid, 
and  to  regulate  the  disposition  of  the  property  on  which 
the  lien  is  claimed.  For  this  purpose,  in  involuntary 
cases,  power  is  given  to  the  Court,  by  the  40th  section, 
to  restrain  the  debtor  and  any  other  person  from  making 
any  transfer  or  disposition  of  any  part  of  the  debtor's 
property  not  excepted  by  the  Act  from  the  operation 
thereof,  and  from  any  interference  therewith.  This 
power  is  to  be  exercised  when  the  order  to  show  cause  is 
issued,  and  is  intended  to  restrain  the  disposition  of  the 
debtor's  property  until  there  can  be  an  adjudication  of 
bankruptcy,  and  proper  proceedings  thereafter.  The 
same  effect  results  from  the  filing  of  a  voluntary  peti- 
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tioD,  for  the  debtor,  in  filing  it,  brings  all  bis  property 
under  the  protection  and  within  the  control  of  the 
Court.  It  by  no  naeans  follows,  however,  that  the  Court 
will  allow  the  assignee,  or  any  of  its  ofiicers,  to  take 
from  the  possession  of  pledgees  occupying  the  position 
of  bona  fides  and  solvency  which  appears  to  be  that  of 
the  present  petitioners,  property  of  the  character  of  that 
pledged  to  them  in  the  present  case,  tmless  such  dis- 
turbance of  their  possession  shall  be  adjudged  in  the 
course  of,  or  as  the  result  of,  a  suit  to  be  brought  by  the 
assignee  against  them,  to  set  aside  the  pledge  as  fraud- 
ulent or  void,  for  some  cause  for  which  the  assignee  has 
the  right  conferred  on  him,  by  the  Act,  to  set  it  aside  in 
such  a  suit.  Nor  does  it  follow  that,  the  debt  and  the 
lien  not  being  disputed  by  the  assignee,  the  Court,  while 
regulating  the  time  and  manner  of  selling  such  pledged 
property,  will  take  it  from  the  possession  of  such 
pledgees  before,  or  for  the  purposes  of,  the  sale,  or  take 
from  their  possession  so  much  of  its  proceeds  as  may  be 
necessary  to  discharge  tbe  debt  due  to  them.  It,  never- 
theless, remains  true,  that  the  filing  of  a  petition  in 
bankruptcy,  whether  voluntary  or  involuntary  (If  fol- 
lowed by  an  adjudication  and  the  appointment  of  an 
assignee),  operates,  from  the  time  of  such  filing,  as  a 
practical  restraint  on  a  pledgee  of  the  property  of  the 
bankrupt,  who  is  notified  of  such  filing,  from  disposing 
of  it  otherwise  than  at  his  own  risk,  until  the  bankruptcy 
Court  can  act  in  the  premises.  For  it  was  held  by 
Judge  Woodrufi',  in  the  Circuit  Court  for  this  District, 
in  the  case  of  Miller  v.  O'Brien  (9  Blatchf.  C.  C.  B.  270), 
that  a  sheriff  who,  after  proceedings  in  bankruptcy  are 
commenced,  wherein  an  assignee  is  appointed,  levies  an 
1  upon  and  sells  property  which  was  of  the 
,  is  liable  to  the  assignee  for  the  proceeds  of 
terty,  although  he  payd  such  proceeds  to  the 
I  creditor  before  receiving  actual  notice  of  the 
ey.      The  contingency  of  the  bankruptcy  of  a 
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pledgor,  before  the  debt  is  paid,  is  one  which,  so  long  as 
the  bankruptcy  Act  exists,  with   the   provisions  now 
found  in  it,  must  enter  into  and  form  a  part  of  every 
contract  of  pledge.    The  moment  the  pledgor  is  ad- 
judged bankrupt,  the  pledgee  can  no  longer  deal  with 
him  as  continuing  to  be  the  owner  of  the  property,  or 
deal  with  the  property  as  continuing  to  be  the  property 
of  the  pledgor.     If  a  demand  of  payment  be  necessary 
to  be  made  of  the  pledgor,  or  if  a  notice  of  sale  of  the 
pledged  property  be  necessary  to  be  given  to  the  pledgor,, 
such  demand  cannot  be  made  on,  or  such  notice  given 
to,  the  pledgor,  aft^r  the  adjudication,  so  as  to  cut  off 
any  rights  which  will  belong  to  the  assignee.    It  is  as  if 
the  pledgor  were  to  die,  and  there  were  to  be  an  interval 
between  his  death  and  the  appointment  of  his  executor 
or  administrator,  during  which  there  would  be  no  one  to 
represent  the  estate  of  the  pledgor  and  to  receive  a  de- 
mand or  a  notice.     Contingencies  of  this  character  are 
incident  to  the  remedies  on  all  contracts.    The  right  to 
sue  for  the  breach  of  a  contract  is  suspended  by  the 
death  of  the  person  to  be  sued.     There  is  no  one  to  re- 
spond for  his  estate  until  a  legal  representative  of  it  is 
created.    The  same  thing  occurs  on  an  adjudication  of 
bankruptcy.    The  pledgees  who  make  the  present  appli- 
cation can,  however,  if  they  choose,  take  the  risk  of  the 
validity  of  their  debt,  and  of  the  validity  of  their  lien, 
and  of  the  allowance  of  a  proper  value  for  the  pledged 
property,  and,  assuming  such  risk,  may  sell  such  prop- 
erty.   But  the  Court  can  make  now  no  order  directing 
a  sale,  or  any  order  which  shall  cut  off  or  affect  any 
rights  of  an  assignee  in  bankruptcy  who  may  hereafter 
be  elected  or  appointed.    Irrespective  of  the  views  al- 
f^^y  siiggested,  it  is  against  the  principles  of  justice 
to  do  anything  which  may  conclude  the  rights  of  an  ab- 
sent party.    There  is  nothing  to  suggest  the  invalidity 
of  the  debt  or  of  the  lien  of  the  petitioners,  or  that  they 
are  not  fully  able  to  respond  pecuniarily  for  any  liability 
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they  may  incur  by  making  the  sale.  Under  such  cir- 
cumstances, the  Court  is  disposed  to  do  all  that  is  pos- 
sible, to  show  that  the  petitioners  have  applied  to  the 
Court,  and,  failing  to  obtain  the  order  asked  for,  have 
been  granted  what  the  Court  could  grant.  An  order 
may,  therefore,  be  entered,  that  the  petitioners  may, 
notwithstanding  the  pendency  of  these  proceedings,  sell, 
in  any  manner  authorized  by  the  terms  of  their  con- 
tracts with  the  bankrupts,  and  by  the  laws  of  the  State 
of  "New  York,  all  the  stocks  and  bonds  remaining  in 
their  hands,  mentioned  in  their  petition,  and  may  use 
and  dispose  of  the  proceeds  of  the  stocks  and  bonds  so 
sold  as  if  they  were  their  own,  subject,  however,  to,  and 
reserving  the  right  and  power  of,  this  Court  to  ascer- 
tain and  liquidate  the  liens  and  specific  claims  of  the 
petitioners  on  said  securities  or  the  proceeds  thereof, 
and  to  marshal  and  dispose  of  such  proceeds ;  but  the 
order  must  provide  that  it  is  not  to  be  construed  as  a 
direction,  or  as  affecting  any  of  the  rights  of  any  as- 
signee in  bankruptcy  who  may  be  appointed  herein,  and 
that  it  is  made  on  condition  that  the  petitioners  file,  in 
this  Court,  within  two  days  after  the  future  sale  of  any 
of  said  securities,  a  sworn  statement  of  the  particulars 
of  such  sale. 

J".  H.  Choate^  for  the  petitioners. 
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THE  STEAMBOAT  JOHN  PAEEOK 

LiBH. — ^Repairs  and  Suppubs. — Domestic  Vessel. — 12th  Admiralty 

Rule. — Owher. — Possession. — Notice. 

A  material  man,  who  had  made  repairs  on  a  vessel  in  New  York,  claimed  to 
haye  a  lien  npon  her  therefor,  either  under  the  statute  of  New  York,  of  April 
24th,  1862,  or  under  the  general  maritime  law,  which  he  sought  to  enforce  against 
her  in  Admiralty.  The  repairs  were  done  on  the  orders  of  parties  who  had 
agreed  to  purchase  the  vessel,  and  had  given  their  notes  for  the  price,  but  had 
received  no  bill  of  sale — the  agreement  of  purchase  specifying  that  these  ex- 
penses for  repairs  should  be  paid  by  them,  and  not  be  chargeable  as  a  lien 
upon  the  vessel,  or  to  her  owner.  The  vessel  was  not  enrolled  at  the  time,  and 
no  bill  of  sale  was  given,  because  the  enrolment  of  the  vessel  could  not  be  per- 
fected tiU  these  repairs  were  done  and  the  vessel  measured.  The  owner,  who 
lived  in  New  York,  gave  possession  of  the  vessel  to  the  purchasers,  for  the 
purpose  of  these  repairs,  knew  of  the  orders  given,  but  gave  none  himself, 
and,  on  the  failure  of  the  purchasers  to  pay  the  price  of  the  vessel,  took  pos- 
session of  her  again.  Part  of  the  bill  was  paid  by  the  purchasers,  and  suit 
was  brought  against  the  vessel  for  the  rest: 

Held,  That  there  was  no  lien  upon  the  vessel  for  these  repairs,  as  no  action  on 
contract  could  be  maintained  against  the  owner  to  recover  for  them ; 

That  the  shipwright,  under  the  circumstances,  was  bound  to  have  investigated 
the  title  which  the  purchasers  had,  before  undertaking  work  which  he  sup- 
posed would  be  on  the  credit  of  the  vessel,  and  that  he  was  responsible  for 
the  knowledge  he  might  have  gained  by  such  inquiry ; 

That  the  agreement  did  not  amount  to  a  sale  of  the  vessel,  and  the  possession 
given  was  only  for  the  purposes  set  forth  in  the  agreement; 

That  the  12th  Admiralty  Rule  does  not  mean  that,  when  the  master  or  owner  can- 
not be  sued  on  contract,  the  vessel  may  be  sued  in  rem  ; 

That  the  State  statute  gave  no  support  to  the  claim,  the  debt  not  falling  within 
its  provisions. 


BiiATCHFOED,  J.  The  libel  iu  this  case  sets  forth 
that,  in  June  or  Jaly,  1872,  the  steamboat  John  Farron, 
sometimes  called  the  Ella  M.  Stevens,  being  at  the  port  of 
2few  York,  the  libellant,  Gnstavus  Pierrez,  at  the  request 
of  her  captain  and  owners,  furnished  her  with  supplies  and 
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materials,  and  work  and  labor,  of  the  value  of  $1,571  90 ; 
that  that  sum,  with  interest  thereon  from  July  27th,  1872, 
is  still  due  ;  that  said  supplies  and  materials  and  work  and 
labor  were  necessary  and  proper,  and  said  vessel  could 
not  have  proceeded  on  her  voyage,  or  procured  her  em- 
ployment, without  the  same,  and  they  were  furnished  on 
the  credit  of  the  said  vessel ;  that  said  vessel,  during 
the  entire  period  aforesaid,  was  a  domestic  vessel,  owned 
by  persons  residing  in  the  State  of  New  York,  or  who 
had  possession  or  control  of  her,  as  masters,  owners, 
charterers,  builders,  or  consignees,  or  agents  of  some  one 
or  all  of  them,  in  such  way  or  to  such  extent  as  author- 
ized them  to  charge  her  for  the  said  work  and  supplies  ; 
that,  during  said  period,  she  lay  in  tide  waters  of  the 
port  of  New  York,  moored  to  a  pier  in  the  city  of  New 
York ;  that,  during  said  period,  she  made  no  departure, 
in  the  way  of  her  business,  out  of  said  port,  nor  has  she 
made  any  since ;  that  the  libellant  claims  that  he  has  a 
lien  for  the  said  work  and  materials,  on  the  said  vessel, 
by  virtue  of  the  Act  of  the  Legislature  of  the  State  of 
New  York,  passed  April  24th,  1862,  entitled  "An  Act 
to  provide  for  the  collection  of  demands  against  ships 
and  vessels  "  {Laws  o/1862,  chap.  482) ;  that  such  lien  is  of 
a  maritime  nature,  and  he  is  entitled  to  enforce  the  same 
in  the  Admiralty  ;  and  that,  if  it  is  not  a  lien  under  the 
local  law,  and  enforceable  as  such  in  the  Admiralty,  he 
has  a  good  lien  therefor,  against  the  said  vessel,  under 
the  general  maritime  law.  The  libel  prays  for  process 
against  the  vessel,  and  for  her  condemnation.  The  libel 
was  filed  on  the  29th  of  July,  1872. 

An  answer  is  interposed  by  one  Henry  P.  Hamill,  as 
claimant  of  the  vessel,  which  sets  forth  that  he  was 
owner  of  the  vessel  during  the  several  times  stated  iu 
the  libel ;  that,  on  the  20th  of  May,  1872,  an  agreement 
was  made  between  him  and  Henry  Gardner  and  Charles 
E.  Stevens,  of  which  a  copy  is  annexed  to  the  answer  ; 
that  Gardner  and  Stevens  took  possession  of  the  vessel 
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on  or  about  that  day,  with  the  understanding  and  agree- 
ment to  fulfil  the  terms  of  said  agreement ;  that,  from 
the  covenants  expressed  therein,  they  agreed  to  pay  all 
bills  and  demands  against  the  vessel,  as  is  more  fully  set 
forth  therein  ;  that  the  libellant  knew,  or  had  reason  to 
know,  the  contents  of  said  agreement ;  that  the  services 
rendered  and  the  materials  furnished  were  furnished  on 
the  credit  of  Gardner  and  Stevens,  and  not  on  the  credit 
of  the  claimant  or  of  the  vessel ;  that  the  claim  is  not  a 
lien  upon  the  vessel ;  that  she  was  a  domestic  vessel  at 
the  time,  and  was  owned  by  the  claimant,  who  resided 
in  the  State  of  New  York ;  that  Gardner  and  Stevens 
had  possession  of  the  vessel  for  the  purposes  and  under 
the  authority  set  forth  in  said  agreement,  and  not  other- 
wise ;  that  it  is  not  true  that  any  one  had  possession  of 
her  in  such  a  way  as  authorized  him  to  charge  her  for 
the  said  work  and  supplies  ;  that  it  is  not  true  that,  dur- 
ing all  the  time  alleged,  she  lay  in  the  waters  of  the  port 
of  New  York,  or  moored  to  a  pier  in  the  city  of  New 
York,  or  that  she  made  no  departure  out  of  the  port  of 
New  York ;  that  she  departed  from  New  York  and  went 
to  Jersey  City  during  said  period ;  and  that  the  libellant 
has  no  lien  on  the  vessel,  either  under  the  statute  set  up 
in  the  libel,  or  under  the  general  maritime  law. 

The  agreement  referred  to  was  in  these  words :  "We, 
said  Henry  Gardner  and  Charles  E.  Stevens,  do,  upon 
the  20th  day  of  May,  1872,  agree  to  purchase  from  Henry 
F.  Hamill,  owner  of  the  steamboat  called  the  John  Far- 
ron, as  she  now  lies  at  or  near  Weehawken,  N.  J,,  the 
said  steamboat,  for  the  sum  of  ten  thousand  dollars 
(110,000),  upon  the  following  terms,  viz. :  In  notes  of 
twelve  hundred  and  fifty  dollars  each  ($1,250),  with  in- 
terest, first  note  to  be  for  3  months,  next  6  months,  next 
9  months,  next  12  months,  next  15  months,  next  18 
months,  next  21  months,  next  24  months,  which  shall  be 
last,  and  which  will,  when  paid,  complete  the  payments ; 
said  notes  to  be  made  and  signed  by  Henry  Gardner  and 
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indorsed  by  Charles  E.  Stevens,  with  mortgage  on  said 
boat  to  secore  same,  insarance  on  boat,  policy  payable, 
in  case  of  loss,  to  said  Hamill ;  and,  upon  delivery  of  bill 
of  sale,  which  shall  be  upon  25th  day  of  May,  1872,  we 
agree  to  deliver  to  said  Hamill  said  notes,  signed,  in- 
dorsed and  stamped,  and  mortgage,  and  insurance  policy, 
and,  upon  such  delivery,  we  are  to  have  possession  of 
said  boat,  and  be  allowed  to  commence  making  all 
alterations  and  repairs  we  may  think  proper;  and  we 
do  agree  that  all  work  or  repairs,  or  any  or  all  bills  so 
contracted,  will  be  paid  by  us,  and  shall  not  be  a  lien 
in  any  way,  either  upon  the  said  boat  or  her  owner,  the 
said  Henry  P.  Hamill.  It  is  understood  that  we  pur- 
chase said  steamboat  as  she  now  lies,  with  all  on  board ; 
and  we  further  agree  to  pay  to  said  W.  H,  Hazard,  Jr., 
the  sum  of  two  hundred  and  fifty  dollars  in  cash  on  said 
day.''  This  agreement  was  signed  by  Gardner  and 
Stevens,  and  delivered  to  Hamill.  At  the  same  time  an 
agreement  containing  substantially  like  provisions,  and 
agreeing  to  sell  the  vessel  to  Gardner  and  Stevens,  was 
signed  by  Hamill  and  delivered  to  them. 

Before  the  late  war,  the  vessel  was  enrolled  at  the 
custom  house  in  New  York  in  the  name  of  one  Leary,  as 
owner.  She  was  then  sold  to  the  United  States,  and  her 
former  enrolment  was  cancelled,  and  no  new  enrolment 
of  her  was  made.  Afterwards,  she  was  sold  at  auction 
by  the  United  States,  and  purchased,  at  such  sale,  by 
Hamill,  but  she  had  never  been  enrolled  in  the  name  of 
Hamill.  Hamill  could  give  no  bill  of  sale  of  her  until 
she  should  be  enrolled  in  his  name,  so  that  the  enroll 
ment  might  be  copied  into  the  bill  of  sale ;  and  there 
could  be  no  mortgage  until  there  was  a  bill  of  sale.  On 
the  27th  of  May,  1872,  Hamill  went  to  the  custom  house 
in  New  York,  with  Stevens,  and  there  signed  his  name 
to  a  blank  bill  of  sale,  which  had  that  date  inserted  in 
it,  but  had  not  in  it  the  name  of  any  grantee  or  any 
consideration.     He  acknowledged  it  before  a  notary 
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public  there.  As  repairs  were  to  be  made  on  the  boat, 
she  coald  not  be  measured  until  the  repairs  were  made, 
and  her  measurement  was  required  to  be  inserted  in  the 
enrolment,  and  so  she  could  not  be  enrolled  until  after 
she  was  repaired  and  measured,  and  %o  the  bill  of  sale 
could  not  be  completed  or  the  mortgage  given  until  after 
she  was  repaired.  All  this  was  stated  between  the  par- 
ties then  and  there  at  the  custom  house.  Hamill  then 
left  the  blank  bill  of  sale,  so  executed,  in  the  hands  of  a 
broker  at  the  custom  house,  with  instructions  to  hold  it, 
and  not  to  deliver  it  to  any  one  until  he,  Hamill,  should 
give  further  orders  in  respect  to  it.  Nothing  further 
was  done  in  regard  to  it,  and,  some  three  or  four  months 
afterwards,  the  broker,  on  demand  of  Hamill,  delivered 
it  up  to  Hamill.  It  does  not  appear  that  the  vessel 
was  measured  or  enrolled.  The  vessel  was  lying  at 
Weehawken,  in  New  Jersey,  and  had  been  lying  there 
unused  for  some  time.  Stevens,  being  desirous  of  ob- 
taining possession  of  her,  to  commence  making  repairs 
ou  her,  requested  Hamill  to  let  him  have  possession  of 
her.  Hamill  did  so,  and  she  was  brought  to  New  York, 
and  moored  in  a  slip  there.  About  that  time  the  notes 
provided  for  by  the  agreement  were  given  to  Hamill, 
and  policies  of  insurance  on  the  vessel  were  taken  out 
in  the  name  of  Gardner,  expressing  that  the  loss,  if  any, 
was  to  be  payable  to  Hamill.  The  policies  were  deliv- 
ered to  Hamill,  but  he  never  gave  any  bill  of  sale  or 
received  any  mortgage.  Stevens,  after  obtaining  pos- 
session of  the  vessel,  employed  the  libellant  to  repair 
her  boiler  and  engine,  and  do  some  other  iron  work,  and 
the  claim  in  respect  thereof  is  that  for  which  this  suit  is 
brought.  In  employing  the  libellant,  and  before  the 
work  was  commenced,  Stevens  informed  the  libellant 
that  he,  Stevens,  and  Gardner  had  purchased  the  ves- 
sel, and  that  the  libellant  would  receive  his  pay  for  the 
work  when  it  should  be  completed.  The  libellant  knew 
Hamill  personally,  and  knew  that  the  vessel  had  been 
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lying  for  a  long  time  at  Weehawken,  engaged  in  no  busi- 
ness,  and  that,  while  lying  there,  she  belonged  to  Hamill. 
While  the  repairs  were  going  on,  Stevens  and  his  em- 
ployees gave   all^  the  directions   in   regard    to  them. 
Hamill  was  on  board  of  the  vessel  while  the  repairs  made 
by  the  libellant,  and  other  repairs,  which  were  being 
made  at  the  same  time,  were  progressing,  but  he  gave 
no  directions  in  regard  to  them,  and  exercised  no  acts 
of  ownership  over  the  vessel.    The  notes  given  to  him 
were  none  of  them  paid,  and  he  still  retains  them.    Some 
money  was  paid  by  Gardner  on  account  of  bills  for  re- 
pairs to  the  vessel,  but,  the  bills  not  being  paid  in  full, 
the  libellant  and  other  parties  sued  the  vessel  in  rem, 
and  then  Hamill  took  possession  of  her.    The  libellant 
had  no  information,  until  after  this  suit  was  brought,  as 
to  the  contents  of  the  agreement  between  Hamill  and 
Stevens  and  Gardner. 

It  cannot  be  doubted,  on  these  facta,  that  Hamill 

never  parted  with  his  title  to  the  vessel.    He  always 

remained  her  owner.    Nor  did  he  ever,  by  anything  he 

did  or  said,  hold  out  to  the  libellant  that  Stevens  and 

Gardner  were  her  owners,  in  any  such  sense  as  gave 

them  any  right  to  bind  the  vessel  for  the  repairs,  as 

against  the  rights  of  him,  Hamill,  under  the  agreement. 

He  gave  them  possession  of  the  vessel,  but  it  was  not 

as  owners,  as  against  him,  nor  was  it  as  his  agents,  as 

owner,  so  as  to  bind  him  personally  for  the  repairs,  but 

it  was  possession  under  the  terms  of  the  agreement,  and 

for  its  purposes,  and  subject  to  its  restrictions.     Stevens, 

it  is  true,  stated  to  the  libellant  that  he  and  Gardner 

were  owners  of  the  vessel,  and  had  purchased  her.     But 

that  was  not  true.    The  libellant  knew  that  Hamill  had 

owned  her.    This  was  sufficient  to  put  the  libellant  on 

inquiry  to  ascertain  the  facts  from  Hamill,  or  to  exam- 

ine  the  records  of  the  custom  house  at  New  York,  as  he 

knew  that  Hamill  resided  and  had  resided  at  New  York. 

If  he  had  done  this,  he  would  have  learned  at  once, 
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that  he  could  have  no  lien  on  the  vessel,  for  this  work, 
as  against  Hamill.  He  is  chargeable  with  notice  of  all 
he  coald  have  learned,  on  inquiry,  from  Hamill.  The 
agreement  was  not  a  purchase,  but  an  agreement  to 
purchase.  By  it,  even  when  the  notes,  and  policies  of 
insurance,  and  bill  of  sale  and  mortgage  were  all  of 
them  passed  and  delivered,  so  as  to  give  to  Stevens  and 
Gardner  a  right  to  the  possession  of  the  boat,  the 
provision  in  regard  to  possession  shows,  that  such 
possession,  and  such  ownership  in  Stevens  and  Gardner 
as  would  then  exist,  was  to  be  such  a  qualified  possession 
and  ownership,  that  the  alterations  and  repairs  which 
Stevens  and  Gardner  should  make,  at  least  so  long  as 
the  purchase  money  notes  were  unpaid,  were  not  to  be  a 
lien  on  the  vessel  or  a  personal  charge  against  Hamill. 

In  a  cause  of  action  claimed  to  arise  from  circum- 
stances occurring  during  the  ownership  of  a  vessel  by  a 
person  whose  vessel  is  proceeded  against,  it  has  never 
been  held  that  any  suit  could  be  maintained  against 
such  vessel,  where  her  owner  was  not  himself  personally 
responsible  in  respect  of  the  cause  of  action,  or  where 
his  personal  responsibility  had  not  been  given  up,  as  in 
the  case  of  a  bottomry  bond,  by  taking  a  lien  on  the 
vessel  (The  Druid,  1  TF.  Bob.  391,  399).  In  the  present 
case,  the  libellant  has  no  cause  of  action  against  Hamill, 
and,  therefore,  none  against  the  vessel. 

The  State  statute  relied  upon  by  the  libellant  gives 
no  support  to  this  action,  for,  that  statute  purports  to 
give  a  lien  against  a  vessel  only  for  debts  contracted  by 
her  master,  owner,  charterer,  builder,  a  consignee,  or 
his  agent.  This  debt  does  not  fall  within  any  of  such 
debts. 

Nor  does  the  12  th  Bule  in  Admiralty,  as  amended 
May  6th,  1872,  give  a  right  to  the  libellant  to  proceed 
against  this  vessel  in  rem.  The  Bule,  as  amended,  reads 
thus :  "In  all  suits  by  material  men,  for  supplies  or 
repairs,  or  other  necessaries,  the  libellant  may  proceed 
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against  the  ship  and  freight  in  rem,  or  against  the  master 
or  owner  alone  in  persimam"  But  this  Bale  does  not 
mean,  that,  when  the  master  or  owner  cannot  be  saed  on 
the  contract  (because,  as  in  this  case,  there  was  no  master 
with  whom  a  contract  could  be  made,  and  the  contract 
in  fact  made  was  not  made  with  the  owner  or  with  his 
agent),  the  vessel  may  be  sued  in  rem.  The  Eule  does 
not  abrogate,  and  is  not  in  conflict  with,  the  recognized 
principle,  before  mentioned,  which  requires  that  there 
must  be  a  cause  of  action  against  Hamill,  founded  on 
contract,  before  there  can  be  a  cause  of  action  against 
the  vessel. 

The  libel  must  be  dismissed,  with  costs. 

2>.  McMahon^  for  the  libellant. 

JR.  D.  Benedict  and  J.  F.  Malcolm^  for  the  claimant. 


NOVEMBER,  1878. 

IN  THE  MATTEE  OF  BENJAMIN  J.  H.  TRASK, 

A  BANKEUPT. 

Privileob  op  Witness. — Refusal  to  Testify  as  to  Private 

Business. 

It  is  not  sufficient  reason  for  refusing  to  testify  before  a  register,  as  to  the  actual 
consideration  paid  for  claims  by  a  witness,  who  is  assignee  of  certain  debts 
due  from  the  bankrupt  to  some  of  his  creditors,  that  the  consideration  did  not 
come  from  the  bankrupt  or  his  estate,  and  that  to  answer  would  be  revealing 
the  private  business  of  the  witness  unnecessarily,  and  possibly  to  his  prejudice, 
in  another  suit  then  pending. 

The  register  certified  to  the  Court,  upon  request,  the 
question,  whether  a  witness  should  not  be  compelled  to 
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giye  the  actaal  consideration  paid  for  certain  claims 
against  the  bankrupt,  which  he  held  by  assignment. 
The  witness  objected  to  answering,  because  the  con- 
sideration did  not  come  from  the  bankrupt  or  his  estate, 
and  to  testify  would  be  to  reveal  his  own  private  business 
afifairs,  and  he  further  alleged  that  a  suit  against  him 
was  then  pending  elsewhere,  in  which  the  counsel  for  the 
creditors  making  the  inquiry  was  counsel  against  him,  and 
he  believed  the  information  now  sought  was  to  be  for  the 
counsel's  benefit  in  that  suit,  and  not  for  the  interest  of 
the  creditors  of  the  bankrupt  in  this  proceeding.  The 
counsel  for  the  creditors  alleged  suspicion  of  fraudulent 
concealment  of  the  property  of  the  bankrupt,  as  the  rea- 
son for  seeking  the  testimony  of  the  witness.  The 
register  ruled  that  the  witness  must  answer  the  ques- 
tions, and  certified  the  questions  and  refusals  to  the 
Ck>urt. 

Blatghfobd,  J.  No  sufficient  reason  is  presented 
why  the  witness  should  not  answer  the  questions  above 
set  forth  which  he  declined  to  answer. 


NOVEMBER,  1873. 

IN  THE  MATTEE  OF  FEEDEEIOK  PFAFF,  A 

BANKEUPT. 

Mabshal^b  Commission  on  Monet  Collectbd  as  Mbssbnoer. 

The  marshal,  as  meaaonger,  when  he  collects   moneys  of  a  bankmpt^s  estate 
nnder  a  warrant,  is  entitled  to  charge  a  commission  on  the  amount  collected. 

The  marshal  collected  the  sum  of  11,615  40,  belong- 
ing to  the  bankrupt,  and,  among  his  fees  for  services 
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authorized  under  the  warrant,  put  in  **  commissions  on 
receipts,  $65  40."  The  assignee  disputed  the  charge,  and 
the  register  allowed  it,  presenting  his  views  to  the  Court 
as  follows :  *'  The  statute  does  not  expressly  make  provis- 
ion for  commissions  to  the  messenger  on  moneys  of  the 
bankrupt  received  and  paid  over  by  him.  The  fourth  sub- 
division of  so  much  of  the  47th  section  of  the  statute  as 
prescribes  the  fees  of  the  messenger,  relates  to  expenses 
only.  It  does  not  absolutely  preclude  a  right  to  com- 
missions on  moneys  collected  and  paid  over.  The  cus- 
tody and  safe  keeping  of  money  involves  a  risk  and 
liability  very  different  from,  and  altogether  greater  than, 
that  involved  in  the  care  and  preservation  of  other  per- 
sonal property ;  and,  when  an  officer  of  the  law,  be  he 
sheriff,  marshal,  receiver,  assignee,  executor,  adminis- 
trator, or  trustee,  safely  keeps  and  honestly  accounts 
for  moneys  which  have  come  into  his  hands  in  the  dis- 
charge of  his  official  duties,  the  policy  of  the  law  seems 
to  be  established  that  he  is  to  be  compensated  for  the 
risk  and  for  his  services,  by  a  commission  on  the  amount 
of  the  moneys  received  and  paid  over.  There  is  not  any 
reason  why  this  policy  should  be  departed  from  in  the 
case  of  a  messenger  under  the  bankruptcy  Act,  who, 
in  the  execution  of  a  warrant  in  bankruptcy,  collects 
moneys  belonging  to  the  estate  in  bankruptcy.  In 
the  judgment  of  the  register,  the  clause  next  fol- 
lowing the  fourth  subdivision  of  the  section  above 
mentioned  of  the  statute,  authorizes  such  allowance 
to  be  made.  The  cause  has  been  shown.  The  fact 
that  the  moneys  were  collected  by  the  messenger, 
and  the  amount  of  the  moneys,  are  admitted,  and  the 
assignee  has  been  heard.  The  allowance  to  the  mes- 
senger of  commissions  in  these  cases,  will,  it  is  believed, 
be  in  analogy  to  the  allowances  made  to  the  marshal  for 
similar  services  rendered  by  him  in  the  District  Court, 

7.nTi^      "'oT''^  ^"^  ^""^  ^^  ^^^^^^^  («^^  4th  Chicago 
Legal  News,  210 ;  Bump,  6th  ed.  644).    Nor  is  the  aUow- 
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ance  of  commissions  to  be  determined,  or  their  amount 
measured,  by  the  trouble  to  which  the  messenger,  sheriff, 
executor,  or  trustee  may  have  been  put  in  collecting  or 
paying  over  the  money.  Such  questions  are  foreign  to 
the  considerations  upon  which  commissions  are  allowed. 
The  register  is  of  the  opinion  that  the  charge  of  the 
messenger  for  commissions  in  this  case  is  a  proper 
charge.'* 

Blatchford,  J.    I  concur  with  the  register. 


NOVEMBER,  1878. 


m  THE  MATTEE  OF  FEANK  F.  NEWLAOT), 

A  BANKEUPT.* 

Ikburancs  on  Bankrupt's  Life. — ^Right  of  Creditor  who  kept 

Policy  Alive. — Securitt  for  Debt. 

An  inmirance  policy  on  the  life  of  a  bankrupt  was  set  forth  in  his  list  of  debts,  as 
security  for  a  debt  The  debt  was  originally  $4,000.  The  policy  was  for 
$4,000.  Before  the  bankruptcy,  $560  had  been  paid  on  the  debt.  The  debt 
was  proved  at  $8,460.  The  surrender  value  of  the  policy  at  the  time  was 
credited  on  the  debt  by  order  of  the  Court,  at  $18  18 ;  and  a  diyldend  of  $641  64 
from  the  bankrupt's  estate  was  paid  on  the  debt  The  holder  of  the  policy  kept 
it  aliTC  by  paying  the  premiums,  instead  of  surrendering  it,  and,  before  another 
dividend  was  paid  by  the  estate,  the  bankrupt  died,  and  the  insurance  policy 
became  due : 

Hdd,  That  the  holder  of  the  policy  was  not  entitled  to  receive  and  keep  all  the 
insurance  money ; 

That  the  debt  must  be  charged  at  its  original  amount,  without  deducting  the  sur- 
render value,  with  interest,  the  payments  of  $660  and  $641  64  must  be  cred- 
ited on  it,  with  interest,  and  the  amount  received  on  the  policy  must  be  applied 
to  eztiDguish  the  balance  due  on  the  debt,  the  creditor  having  credit  for  all 
premiums  paid  by  him  after  the  petition  in  bankruptcy  was  filed,  and  out 
of  the  balance,  if  any,  the  assignee  must  be  refunded  the  $660  and  the  $641  64, 
with  interest,  f 

*  See  6  Ben.  R.  842. 

f  This  decision  was  afiBrmed  by  the  Circuit  Court,  on  review. 
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Blatchfobd,  J.  On  the  16th  of  April,  1872,  the  bank- 
rupt filed  his  voluntary  petition  in  bankruptcy,  and  was, 
on  the  23d  of  April,  1872,  adjudged  a  bankrupt  thereon. 
Among  the  debts  proved  against  his  estate  was  one  by 
Mrs.  Lucy  Van  Antwerp,  his  mother-in-law,  on  two 
promissory  notes  made  by  him,  without  interest,  for 
money  loaned  to  him  by  her  at  the  dates  of  the  notes, 
neither  of  which  notes  was  due.  The  notes  amounted 
to  $4,000.  The  proof  was  for  13,450,  the  bankrupt  having 
paid  $550  upon  the  debt  before  his  bankruptcy.  On  the 
16th  of  April,  1870,  the  bankrupt  took  out  a  policy  of 
life  insurance,  on  his  life,  for  $4,000,  payable  to  Mrs. 
Van  Antwerp,  as  collateral  security  for  such  debt.  He 
paid  the  premiums  on  such  policy  quarter-yearly  to  the 
time  of  filing  his  petition.  Afterwards,  and  %o  and  in- 
-cluding  the  premium  for  the  quarter  year  during  which 
the  surrender  value  of  the  policy  was  fixed,  as  between 
Mrs.  Van  Antwerp  and  the  assignee  in  ^bankruptcy,  as 
hereafter  mentioned,  the  premiums  on  the  policy  were 
paid  with  moneys  furnished  for  the  purpose  by  Mrs.  Van 
Antwerp.  In  the  schedules  to  the  bankrupt's  petition,  and 
in  the  proof  of  det)t  by  Mrs.  Van  Antwerp,  the  fact  that 
the  policy  was  a  collateral  security  for  the  debt  was  set 
forth.  Prior  to  the  making  of  any  dividend  of  the  assets 
of  the  estate,  the  assignee  and  Mrs.  Van  Antwerp,  by 
agreement,  submitted  to  this  Court,  for  decision,  the 
following  questions :  (1.)  Whether  the  assignee  can  re- 
quire Mrs.  Van  Antwerp  either  to  surrender  the  policy 
to  him  and  take  a  dividend  on  all  her  claim,  or  to  retain 
the  policy  and  withdraw  her  proof  of  debt.  (2.)  If  such 
election  on  her  part  cannot  be  required,  what  shall  be 
taken  as  the  value  of  the  collateral  security,  to  be  de- 
ducted from  the  debt,  so  as  to  arrive  ,at  the  amount  on 
which  Mrs.  Van  Antwerp  is  to  receive  a  dividend  from 
the  estate  ?  The  Court  answered  the  first  question  in 
the  negative,  and  decided  that  the  value  of  the  policy, 
to  be  deducted  from  the  debt,  must  be  taken  at  $13  13, 
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which  was  the  then  cash  value  of  the  policy,  on  a  sur- 
render of  it  to  the  life  insurance  company  (Newland's 
Case,  6  Ben.  B.  342).  The  113  13  was  credited  on  the 
debt.  After  making  such  credit,  tbe  debt,  less  a  rebate 
of  interest,  stood,  for  a  dividend,  at  $3,208  20.  On  this 
sam  a  dividend  of  20  per  cent,  was  declared,  and  the 
amount  of  such  dividend,  1641  64  was  paid  to  Mrs.  Van 
Antwerp,  March  18th,  1873.  Mrs.  Van  Antwerp  retained 
the  policy  and  kept  it  alive  by  paying  the  premiums 
which  afterwards  became  due  on  it.  After  the  dividend 
was  paid,  and  during  the  life  of  the  policy,  the  bankrupt 
died.  Prior  to  the  declaring  of  a  second  dividend,  the 
following  questions  have  been  certified  for  decision : 
(1.)  After  crediting  the  $13  13  upon  Mrs.  Van  Antwerp's 
debt,  had  the  assignee  any  further  estate,  right,  or  in- 
terest in  the  policy,  or  has  he  now  in  the  proceeds  ?  If 
yea,  to  what  extent?  (2.)  In  case  he  has  any  such  rights, 
is  Mrs.  Van  Antwerp  to  be  allowed  for  any,  and,  if  yea, 
which,  of  the  following  items :  (a)  Bebate  of  interest,  or 
proportion  thereof,  since  her  notes  became  due;  {b) 
Premiums  furnished  by  her  before  the  valuation  and 
credit  of  the  $13  13 ;  (c)  Premiums  paid  by  her  after 
that?  (3.)  Can  she,  in  either  case,  retain  the  past  and 
participate  in  future  dividends,  or  can  the  assignee  re- 
quire her  to  withdraw  from  participation  in  further  div- 
idends ?  (4.)  If  she  is  entitled  to  the  whole  $4,000  in  the 
flist  instance,  can  she  be  required  to  return,  or  in  any 
way  give  the  assignee  the  benefit  of,  what  has  been  al- 
ready credited  upon  the  original  debt,  viz. :  (a)  the  $550 ; 
(J)  the  $641  64  received  by  her  as  dividend  ? 

It  is  contended,  for  the  creditor,  that  the  policy  is 
her  absolute  property,  subject  to  no  equity  of  redemp- 
tion by  any  person  ;  that  the  value  of  the  policy  was 
fixed  and  deducted  from  the  debt ;  that  thereby  tbe  pol- 
icy became  her  property,  with  liberty  to  her,  if  she 
chose,  instead  of  surrendering  it,  and  receiving  its  sur- 
render value,  to  keep  it  alive,  by  paying  premiums,  and 
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receive  to  herself  its  fruits ;  that  the  right  of  the  as- 
signee in  the  policy  ceased,  on  its  being  so  valued,  and 
coald  not  be  revived  by  the  fact  that  she  chose  to  con- 
tinue to  pay  premiums,  when  it  never  could  have  been 
revived  if  she  had  chosen  to  surrender  it  and  receive  the 
$13 13 ;  that  the  policy  would  have  been  worthless,  at 
the  death  of  the  bankrupt,  had  Mrs.  Van  Antwerp  not 
paid  the  premiums ;  that  she  took  the  risk  and  is  entitled 
to  the  profit  of  the  investment ;  and  that  the  question 
of  the  value  of  the  policy,  as  against  the  assignee,  is  res 
adjudicata^  and  cannot  be  opened. 

For  the  assignee,  it  is  urged,  that  the  equity  of  the 
case  is  with  him ;  that,  if  the  creditor  shall  receive  the 
$4,000,  and  shall  retain  the  $550  and  the  $641  64,  and 
shall  receive  further  dividends  from  the  estate,  she  will 
be  more  than  paid  her  debt  in  full,  while  the  other  cred- 
itors will  not  be  paid  in  full ;  that,  if  she  shall  repay  the 
$550  and  the  $641  64,  arid  be  debarred  from  further  divi- 
dends, she  will  still  be  paid  in  full,  while  the  other  cred- 
itors will  not ;  that,  therefore,  by  receiving  the  amount 
of  her  policy,  she  is  paid  more  than  her  debt,  and  ceases 
to  be  a  creditor ;  and  that,  consequently,  the  assignee 
should  be  declared  to  be  entitled  to  an  interest  in  the 
policy,  as  an  asset  of  the  estate,  to  the  extent  of  the 
surplus  remaining  after  paying  the  debt,  and  no  further 
dividend  should  be  paid  on  the  debt.    In  support  of 
these  views,  and  in  answer  to  those  maintained  by  the 
creditor,  it  is  insisted,  that  the  former  decision  was  only 
a  direction  made  under  circumstances   then  existing, 
to  guide  the  assignee  in  respect  to  a  dividend ;  and  that 
Mrs.  Van  Antwerp  took  nothing  but  the  right  to  keep 
the  policy  alive,  and  to  be  paid  in  full  out  of  its  pro- 
ceeds, coupled  with  the  obligation  to  pay  to  the  assignee 
the  surplus  of  the  proceeds  over  the  amount  of  her 
debt. 

I  am  of  opinion  that  the  position  taken  by  the  cred- 
itor is  not  sound.    The  Court,  in  fixing  the  $13  13  as 
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the  value  of  the  policy,  fixed  it  in  reference  to  its  value 
as.it  then  stood,  as  a  security  created  and  upheld  by  the 
payment  of  the  bankrupt's  money,  and  one  to  which  he 
had  given  all  the  value  it  then  had.  The  determination 
of  the  relations  between  the  estate  and  the  creditor  pro- 
ceeded on  the  further  basis,  that  the  policy  was  to  be 
surrendered  and  was  to  cease.  Since  that,  the  creditor 
has  kept  the  policy  alive  ;  but  she  has  done  so  as  a  se- 
curity for  faer  debt.  It  was  only  as  a  creditor  that  she 
bad  such  an  interest  in  the  life  of  the  bankrupt  as  to 
make  it  possible  for  her  to  have  an  insurable  interest 
under  the  policy.  The  policy  was  taken  out  as  such 
security,  and  has  been  continued  as  such  security.  It 
is  not,  however,  now,  and  was  not,  when  the  bankrupt 
died,  the  same  security  which  the  Court  fixed  the  value 
of  and  applied  on  the  debt  at  $13  13.  That  value  was 
merely  the  then  value  of  the  investment  of  the  bank- 
rupt's money.  The  policy  now  is  substantially  a  new 
secmity.  It  stands  as  if  Mrs.  Van  Antwerp  had  never 
had  any  security  under  a  policy,  until  she  began  paying 
the  premium  herself  after  the  $13 13  was  credited.  Sup- 
pose another  creditor  of  the  bankrupt's  had,  after  his 
bankruptcy  and  before  any  dividend  was  made,  taken 
out  a  policy  on  bis  life  as  security  for  the  debt,  and  the 
bankrupt  had  died  before  any  dividend  was  made,  would 
it  not  have  been  necessary  and  proper  to  charge  such 
creditor  with  the  net  amount  realized  on  such  security? 
Mrs.  Yan  Antwerp  has  substantially  taken  out  a  new 
policy,  since  the  bankruptcy  and  before  a  second  divi- 
dend is  made,  and  ought  to  credit  on  the  debt  what  she 
realizes  on  the  policy,  besides  crediting  all  other  pay- 
ments on  the  debt,  and,  when  her  debt  is  thus  paid,  she 
ceases  to  be  a  creditor.  *  The  22d  section  of  the  bank- 
ruptcy Act  pro\  ides  that  a  proof  of  debt  must  set  forth 
whether  any  and  what  securities  are  held  for  the  debt 
and  must  state  that  the  claimant  has  not,  nor  has  any 
other  person,  for  his  use,  received  any  security  whatever 
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Other  than  that  set  forth;  and  the  same  section,  and 
General  Order  No.  34,  provide  for  the  re-examination  of 
all  claims  and  proofs  of  debt  at  any  time.  This  policy 
was,  in  the  hands  of  Mrs.  Van  Antwerp,  as  much  a  se- 
curity for  this  debt  after,  instead  of  surrendering  it, 
she  went  on  keeping  it  alive,  as  it  was  before. 

As  the  credit  of  the  |13 13  was  based  on  the  surren- 
der of  the  policy,  that  sum  ought  not  to  be  credited,  the 
policy  not  having  been  surrendered.  The  debt  should 
be  charged  at  its  proper  original  amount,  with  proper 
interest.  Then  there  should  be  credited  on  it  the  $550, 
with  proper  interest,  and  the  $641  64,  with  proper  in- 
terest. The  amount  of  the  policy,  so  far  as  necessary, 
should  be  applied  to  extinguish  the  balance  due  on  the 
debt,  Mrs.  Van  Antwerp  having  credit  for,  and  being 
refunded,  with  interest,  the  amounts  paid  by  her  for 
premiums  after  the  petition  was  filed,  either  through  the 
bankrupt  or  directly.  Out  of  the  balance,  if  any,  then 
left  of  the  policy  money,  the  assignee  must  be  refunded 
the  $550,  with  interest,  and  the  $641  64,  with  interest* 
It  is  referred  to  the  register  to  state  an  account  on  this 
basis  and  report  it  to  the  Go  art. 

Charles  M.  JSarle^  for  the  assignee. 

John  L.  Bin,  for  the  creditor. 
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^kamsk.—Waoxs. — SscimiTT  TOR  Costs.— Shippino   CoMMisszoinEB. 

A.  Hbel  WM  filed  by  a  seanum  for  balance  of  wages  due  end  cletbing  destrojed. 
The  claimant  moyed  that  he  be  required  to  file  security  for  costs,  showing  by 
an  afiidarit  of  the  United  States  shipping  commissioner  that  a  receipt  in  fall 
for  the  wages  had  been  giyen  before  such  oommissiooer  by  the  seaman : 

Jfild,  that  the  creation  of  the  office  of  shipping  oommis^ner  c^yes  Courts  of 
Admiralty  greater  assurance  than  formerly  that  the  just  demands  of  the  sea- 
man haye  been  discharged  in  sDy  settlemeut  made  before  the  commissioner ;  and 
tiiat  the  rule,  allowing  a  seaman  to  libel  without  giying  security,  must  be  modi- 
fied in  cases  where  the  seaman  has  been  paid  off  before  the  shipping  commis- 
sioner. 

Benedict,  J.  This  is  a  motion  to  compel  a  seaman 
to  give  secnrity  for  costs  in  an  action  brought  to  recover 
:a  balance  of  wages  and  the  value  of  some^lothes,  alleged 
to  have  been  appropriated  or  destroyed  by  the  master. 
The  motion  is  based,  among  other  things,  upon  the  affi- 
davit of  the  United  States  shipping  commissioner,  which 
shows  that  the  seaman  was  paid  his  wages,  and  his  re- 
<3eipt  in  full  was  taken,  before  the  shipping  commissioner 
in  his  official  capacity. 

It  has  hitherto  been  usual  to  relieve  seamen  from  the 
requirement  to  give  security  for  costs,  for  the  reason 
that  to  compel  security  from  a  seaman  is  in  effect  to 
compel  him  to  abandon  a  suit,  often  made  necessary  to 
relieve  him  from  attempts  to  defraud.  The  creation  of 
the  office  of  shipping  commissioner,  and  the  designation 
of  an  official  before  whom  the  payment  of  wages  may  be 
made,  full  explanation  given,  and  misrepresentation  thus 
prevented,  gives  to  the  Courts  of  Admiralty,  in  cases 
vfheze  wages  are  claimed  to  have  been  so  paid,  a  greater 
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assurance  that  the  just  demands  of  the  seaman  hava 
been  recognized  and  discharged,  in  any  settlement  made 
with  him,  than  they  have  been  able  to  derive  from  re- 
ceipts taken  by  a  private  shipping  master  or  by  the  mas- 
ter of  the  ship. 

It  seems,  therefore,  proper  to  modify  the  rule  with 
regard  to  security  for  costs  in  cases  where  the  seaman 
has  been  paid  oflf  before  the  shipping  commissioner.  In 
this  case,  therefore,  I  shall  direct  that  the  seaman  give 
security  for  costs,  and  that  all  proceedings  in  the  action 
be  stayed  until  such  security  be  given.  I  shall,  however, 
give  leave  to  apply  to  vacate  this  order  at  a  future  day, 
if  so  advised,  because  the  application  was  not  made  until 
the  seaman  had  departed  on  a  voyage  from  which  he  has 
not  yet  returned,  and  therefore  his  affidavit  could  not  be 
presented  to  me ;  and  because  the  shipping  commissioner 
does  not  say  in  his  affidavit  that  the  claim  for  the  cloth- 
ing was  settled  before  him,  or  that  no  claim  for  lost 
clothing  was  then  made  by  the  seaman. 


S0u%m  gtstritt  of  gefo  gork. 

DECEMBER,  1878. 

THE    STEAMTUG   ECHO. 

Tuo  AHD  Tow.— Hawber. 

^  t^Z"  '"r^r**  ^'"  *  P'**  ^y  •  *^'  ^y  «'«»"»  of  .  hawser  farni-hed  by 
th!  w«i  ^'T^  oontroUed  the  brig,  whose  master  and  crew  took  no  p«rt  in 
ll  W  «  ?  •?  ^^r*^  •■y  *«  """*«'  of  *«  t°«-  The  hawser  parted,  ^i 
TZVUZITZ:-^  -'  receWe/d...ges.torer.er^.* 


.,-«  «*««  »  uutji  ■gainst  tbe  tog  •  ^ 

P«ted  by  neguSeli  tte^  ^J^''  *"''  "  ''  '"  "°*  *»'"  to  hare  beo» 
J    ^^""' "*«  t»g.  *«  was  not  liable  for  the  damages. 
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This  libel  was  filed  by  Braddock  Nickerson  and  others, 
owDers  of  the  brig  John  Shay,  to  recover  damages  for 
ioj dries  sustained  by  the  brig  while  being  towed  out  of  a 
pier  at  the  foot  of  Seventh  street,  East  river,  in  the  har- 
bor of  New  York,  by  the  tug  Echo.  The  brig  was  towed 
out  by  a  line  furnished  by  herself,  and,  while  she  was 
being  towed  out,  the  line  parted,  and  she  came  in  collision 
with  a  bark,  which  lay  at  the  same  pier.  She  alleged 
that  she  was  under  the  charge  and  control  of  the  tug 
alone,  and  that  the  collision  was  caused  by  negligence  in 
the  tug.    This  was  denied  by  the  tug. 

For  libellants,  E.  H.  Owen. 

For  claimant,  W.  B.  Beebe. 

Blatghfobd,  J.  Assuming  it  to  be  true,  as  alleged 
in  the  libel,  that,  at  the  time  of  the  injury  to  the  brig, 
the  tug  was  under  the  sole  control  of  the  master  and 
crew  of  the  tug,  and  that  the  master  and  crew  of  the  brig 
took  no  part  in  the  work  of  moving  her,  except  as  they 
were  directed  by  the  master  of  the  tug,  I  am  not  satisfied 
that  the  libellants  have  made  out  the  charge  of  the  libel, 
that,  in  moving  the  brig,  those  navigating  the  tug  con- 
ducted the  business  so  carelessly,  negligently,  and  im- 
properly, that  the  brig  received  the  injury  which  hap- 
pened to  her.  The  weight  of  the  evidence  is,  that  it  was 
the  parting  of  the  hawser  between  the  brig  and  the  tug 
which  caused  the  rigging  of  the  brig  to  foul  with  the 
yard  of  the  bark.  For  the  condition  and  strength  of  that 
hawser,  the  tug  was  not,  as  between  herself  and  the  brig, 
responsible,  in  the  event  of  injury  to  the  brig  from  the 
weakness  of  such  hawser,  whatever  might  have  been  the 
responsibility  of  the  tug  for  the  strength  of  such  hawser, 
as  between  herself  and  vessels  other  than  the  brig,  in  the 
event  of  injury  to  them  from  the  weakness  of  such  haw- 
ser.   The  brig  must  bear  herself  all  loss  occurring  to 
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herself  from  the  parting  of  such  hawser,  as  it  is  not 
shown  to  have  parted  through  any  negligence  on  the 
part  of  the  tug. 

The  libel  must  be  dismissed,  with  costs. 


JANUARY,  1874. 


THE  STEAMBOAT  PLEASANT  VALLEY  AND 
THE  STEAMTUG  SAMUEL  BOTAN. 

CoLLiBiOH  IN  Hudson  River.— Tuo  and  Tow. — Liohts. — Steam 

Vessels  Cbossino. 

The  tDg  S.  R.,  a  amall  tug  about  sixty  feet  long,  was  coming  down  the  Hudson 
rlrer,  towing  two  canal-boats,  one  on  each  side  of  her,  their  bows  projecting 
beyond  her  bow.    Her  pilot  saw  a  steamboat,  the  P.  V.,  coming  up  the  river  on 
his  port  hand,  and,  when  about  half  a  mile  off,  heading  across  the  river  towards 
him.    He  kept  on  his  course  till  the  P..V.  was  but  a  short  disUnoe  from  him, 
when  she  headed  more  across  his  bows.    He  then  blew  a  whistle  and  rang  the 
bells  to  stop  and  back  his  boat,  but,  before  it  could  be  done,  the  P.  V.  ran  into 
the  tow,  striking  the  canal-boat  which  was  on  the  port  side  of  the  tug,  on  her 
port  side,  and  sinldng  her  almost  instantly,  and  also  striking  the  other  canal- 
boat  so  violent  a  blow  that  she  also  sank  soon  after.    The  owner  of  the  two 
canal-boats  filed  a  libel  against  the  tug  and  the  steamboat,  charging  that  both 
vessels  were  in  fault,  the  P.  V.  in  that  she  had  no  proper  lookout,  and  did  not 
see  the  tug  and   tow  as  soon  as  .she  should,  and   improperly  changed  her 
course,  and  did  not  stop  and  back  in  time;  and  the  8.  R.  in  that  she  did  not 
stop  and  back  in  time,  and  did  not  give  any  signal  to  the  P.  V.  till  the  vessels 
were  close  together.    The  answer  of  the  tug  alleged  no  fault  in  the  canal-boats, 
but  cLaimed  that  the  P.  V.  alone  was  in  fault,  alleging  against  her  the  faults 
charged  in  the  libel,  and  also  that  her  pilot  was  incompetent    The  answer  of 
the  steamboat  alleged  that  the  collision  was  due  to  fault  in  the  tug  and  tow,'  in 
that  they  had  no  lights  set.  although  it  was  then  very  dark,  so  dark  that  the 
pilot  of  the  P.  V.  was  unable  to  see  the  tow  till  it  was  near,  and  then,  from 
seeing  no  lights,  supposed  it  was  a  tow  going  from  him,  and  could  not  discover 
that  the  tow  was  coming  towards  him,  till  the  collision  was  inevitable,  when  he 
rang  his  bells  to  stop  and  back,  which  was  all  he  could  do.     Neither  steamboat, 
nor  tug.  nor  canal-boaU  had  any  lights  set,  and  as  to  the  time  of  the  coUision 
and  the  darkness  of  the  hour,  which  was  not,  however,  far  frem  sunset,  there 
was  a  great  conflict  of  evidence : 
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HIdd,  Tha^  on  ike  erideiioe^  the  pilot  of  the  P.  Y.  wii  not  ineompetent  or  inatten- 
tive; 

That,  on  the  endence,  when  the  collision  took  place,  it  was  already  so  dark  that 
the  pQot  of  the  P.  Y.,  looking  down  upon  the  water,  was  unable  to  see  the  tog 
and  tow  sooner  than  he  did,  and  was  misled,  by  the  absence  of  the  lights  on  the 
tog,  into  the  sapposition  that  they  were  going  away  from  him  instead  of  coming 
towards  him; 

That  the  tog  was  in  fanlt  in  not  haying  lights  set,  as  required  by  law,  either  on 
herself,  or  on  either  of  the  canal-boats; 

That  the  P.  Y.  could  take  adyantage  of  the  &ct  of  negligence  on  the  psrt  of  the 
tqg  in  not  showing  lights,  as  a  defence  on  her  own  part^  although  such  negli- 
gence was  not  set  up  in  the  libel; 

Tlttt  the  pilot  of  the  tug  was  in  fault  in  not  sooner  signalling  the  P.Y.,  to  give  her 
notice  of  the  presence  of  the  tow  by  his  whistle,  in  the  absence  of  lights ; 

Tliat  the  change  of  course  ot  the  P.  Y.  by  starboarding,  if  made  before  her  pilot 
was  aware  of  the  presence  of  the  tow,  was  not  such  a  change  of  course  as  is  for- 
bidden by  the  Rules  for  avoiding  collisions ;  and,  if  made  after  such  discoyery, 
was  made  m  txh'emu,  under  the  apprehension  caused  by  the  suddeh  near  ap- 
proach of  the  tug,  for  which  the  latter  was  liable,  by  reason  of  her  haying  no 
lights  and  c^ng  no  dgnal; 

That  the  absence  of  a  lookout  on  the  P.  Y.  outside  of  her  pilot-house,  was  not  a 
firalt  contribnting  to  the  collision ; 

Tliat  neither  the  18th  nor  the  14th  Rules  for  ayoiding  collisions  were  applicable 
to  the  course  of  the  P.  Y. ;  * 

Hist  the  tug  was  in  fault  in  not  haying  lights,  in  not  sooner  signalling  the  P.  Y., 
and  iff  not  sooner  stopping  and  backing; 

That  the  libellants  were  entitled  to  a  decree  against  the  tug  alone,  and  that  the 
libel  against  the  P.  Y.  must  be  dismissed. 

• 

Blatchfobd,  J.  The  libellants,  The  Philadelphia 
and  Beading  Bailroad  Oompany,  as  owners  of  the  canal- 
boats  Samuel  Lawrence  and  Oharlotte  Kesbit,  bring  suit 
against  the  steamboat  Pleasant  Valley  and  the  steamtug 
Samuel  Botan,  to  recoYer  for  the  damages  sustained  by 
the  sinking  of  said  canal-boats,  by  a  collision  which  took 
place  between  them  and  the  Pleasant  Valley  on  the  12th 
of  June,  1872,  in  the  Hudson  river,  oflf  the  city  of  New 
York,  the  canal-boats  being  at  the  time  in  tow  of  the 
tug,  the  Lawrence  lashed  to  her  starboard  side,  and  the 
N6sbit  to  her  port  side.  The  canal-boats  were  laden 
with  cargoes  of  iron  ore  in  bulk,  and  were  on  a  trip  from 

•  Now  Rules  19  and  28.    (See  U,  8.  Rev,  StcsL  §  4288.) 
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Ptermont  to  Hoboken.  The  Pleasant  Valley  was  on  a 
trip  from  New  York  to  Fort  Lee.  The  bows  of  the  eanal- 
boats  projected  beyond  the  bow  of  the  tag. 

The  libel  alleges,  that,  when  the  tow  had  reached  a 
point  aboatr  opposite  53d  street  in  the  city  of  New  York, 
the  Pleasant  Valley  was  observed  coining  np  the  river, 
well  over  on  the  New  York  side;  that,  shortly  after- 
wards, she,  improperly,  and  without  warning,  changed 
her  coarse,  and  attempted  to  cross  the  coarse  of  the  tog 
and  her  tow,  and,  in  making  snch  attempt,  ran  into  the 
canal-boats,  caasing  them  to  sink  almost  immediately, 
with  their  cargoes,  and  to  become  a  total  loss;  that, 
though  the  approach  of  the  Pleasant  Valley  in  such  a 
directipn  as  to  indicate  danger  of  a  collision,  was  seen 
by  those  in  charge  of  the  tug  from  the  time  when  the 
Pleasant  Valley  was  distant  half  a  mile  or  more,  yet  no 
whistle  or  signal  whatever  was  given  to  the  Pleasant 
Valley  by  the  pilot  of  the  tug  until  the  Pleasant  Valley 
had  approached  within  about  five  hundred  feet ;  that  the 
collision  happened  in  about  the  middle  of  the  river ;  that 
it  was  daylight,  and  the  tide  was  running  ebb ;  that  the 
canal-boats  were  plainly  visible  for  a  long  distance ;  and 
that  the  collision  was  caused  by  the  carelessness  of  those 
navigating  the  Pleasant  Valley,  in  that  she  had  no 
proper  lookout  performing  his  duties,  that  she  improperly 
changed  her  course,  and  that  she  did  not  stop  and  back 
in  time  to  avoid  the  collision,  and  by  the  carelessness  of 
those  navigating  the  tug,  in  that  she  had  no  proper  look- 
out performing  his  duties,  that  she  did  not  stop  and  back 
in  time  to  prevent  the  collision,  and  that  she  failed  to 
give  any  whistle  or  signal  to  the  Pleasant  Valley  until 
the  latter  was  within  about  five  hundred  feet. 

The  answer  of  the  tug  alleges,  that,  at  a  little  before 
sundown,  and  while  it  was  broad  daylight,  the  tug  with 
her  tow  had  reached  a  point  about  the  middle  of  the 
river  and  above  53d  street,  the  tide  being  ebb,  when  the 
Pleasant  Valley  left  the  foot  of  34th  street  on  the  New 
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York  side ;  that  her  nsnal  coarse  would  have  carried  her 
on  the  port  side  of,  and  far  under  the  stem  of,  the  tug^ 
and  tow ;  that,  as  she  neared  the  tug  and  tow,  she  had 
changed  her  course  so  as  to  run  directly  at  the  tug  and 
tow;  that,  upon  perceiving  this,  the  pilot  of  thd  tug 
blew  one  whistle,  to  which  no  reply  was  made  by  the 
Pleasant  Valley ;  that,  after  waiting  a  short  time  for  a 
reply,  and  at  the  same  time  seeing  that  the  Pleasant 
Valley  was  drawing  more  directly  across  the  bows  of  the 
tug  and  tow,  the  engine  of  the  tug  was  promptly  stopped 
and  backed,  but  the  Pleasant  Valley  kept  on,  only  stop- 
ping her  engine  as  she  was  about  striking,  and  came  in 
contact  with  the  Nesbit  on  the  starboard  side  of  the 
Pleasant  Valley,  striking  the  stem  of  the  Kesbit  a  violent 
blow  as  she  was  crossing,  and  carrying  the  tug  and  tow 
around  to  starboard,  and,  the  Pleasant  Valley  being  still 
on  the  swing  to  a  course  more  directly  across  the  river, 
the  stem  of  the  Lawrence  came  into  contact  with  the 
starboard  side  of  the  Pleasant  Valley,  and  the  two  canal- 
boats  were  so  injured  that  they  sank  in  deep  water  in  a 
few  minutes ;  that  the  pilot  of  the  Pleasant  Valley  was 
a  man  of  dissipated  habits,  unfit  to  be  trusted  as  pilot, 
and  was,  at  the  time  of  the  collision,  more  or  less  under 
the  influence  of  liquor,  and  so  much  so,  that,  although 
it  was  broad  daylight,  he  mistook  the  direction  in  which 
the  tug  and  tow  were  going,  and  supposed  he  was  at- 
tempting to  cross  the  stem  when  he  was  in  fact  attempt- 
ing to  cross  the  bows;  that  the  Pleasant  Valley  was 
without  a  lookout;  that  the  collision  was  wholly  the 
fault  of  those  navigating  the  Pleasant  Valley,  in  having 
at  the  wheel  an  incompetent  and  unfit  person,  in  having 
no  lookout,  in  not  keeping  to  the  right,  in  attempting  to 
cross  the  bows  of  the  tug  and  tow,  in  not  stopping  and 
backing  in  time,  in  not  answering  the  signals  of  the  tug, 
and  in  pajring  such  little  attention  as  not  to  see  which 
way  the  tug,  with  her  tow,  was  bound ;  and  that,  before 
the  collision,  having  the  tug,  with  her  tow,  upon  her 
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atarboard  hand,  it  was  the  duty  of  the  Pleasant  Valley, 
under  the  Act  of  Congress,  to  avoid  the  tng  and  her  tow. 
The  answer  of  the  Pleasant  Valley  alleges  that  the 
Pleasant  Valley,  from  about  off  34th  street,  was  on  a 
course  up  the  river,  heading  for  BulPs  Ferry,  gradually 
hauling  across,  and  made  no  change  from  that  course, 
until  the  discovery,  on  a  close  approach  to  her,  within 
4ve  hundred  feet  off  or  thereabouts,  of  the  tug  and  her 
tow,  right  ahead  and  higher  up  the  river,  then  first  dis* 
cemible  firom  the  Pleasant  Valley,  in  the  darkness  ahead 
in  the  direction  in  which  the  Pleasant  Valley  was  mov- 
ing, and  then  only  discernible  in  the  darkness  as  a  dark 
mass,  without  any  lights,  or  shape  of  hull  or  sail,  when, 
from  an  impression  produced  by  the  absence  of  such 
lights,  that  such  mass,  if  moving,  was  moving  up  the 
river,  the  helm  of  the  Pleasant  Valley  was  put  to  star- 
board, to  clear  it,  which  was  followed,  after  only  a  mo- 
mentary necessary  interval  for  observation,  by  the  im- 
mediate ringing  of  the  bells  on  the  Pleasant  Valley,  to 
slow,  stop  and  back,  in  quick  succession,  and  these  bells 
were  at  once  obeyed,  and  the  way  of  the  Pleasant  Valley 
was  stopped  by  the  shore  when  the  collision  occurred, 
the  stem  of  the  canal-boat  on  the  port  side  of  the  tug 
striking  against  the  Pleasant  Valley  on  her  starboard 
bow  aft  her  stem ;  that  the  canal-boats  could  not  have 
been  seen  by  any  lookout  on  the  Pleasant  Valley  sooner 
than  they  were  seen  by  her  pilot,  or  until  they  were  too 
close  for  the  Pleasant  Valley  to  avoid  a  collision  by 
proper  vigilance  or  the  use  of  ordinary  and  reasonable 
and  due  care  and  skill ;  that  it  was  not  daylight ;  that 
the  collision  was  not  caused  by  any  fault  of  those  navi- 
gating the  Pleasant  Valley,  either  in  not  having  a  proper 
lookout  performing  his  duty,  or  through  any  improper 
change  of  course,  or  by  reason  of  her  not  stopping  and 
backing  in  time  to  avoid  the  collision,  the  same  having 
been  done  as  soon  as  any  necessity  therefor  was  discov- 
erable, in  the  emergency  produced  by  the  fault  of  the 
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tug  and  tow ;  that  the  collision  was  caused  by  the  tag 
and  the  tow,  they  and  each  of  them,  in  not  exhibiting 
the  usual  atd  proper  lights,  or  as  required  by  the  Acts 
of  Congress  in  that  behalf,  and  the  9th  of  the  Bules 
thereunder,  of  the  supervising  inspectors,  of  the  revision 
of  June  10th,  1871,  or  any  lights,  and  by  the  neglect  of 
the  pilot  of  the  tug,  observing  the  approach  of  the  Pleas- 
ant Valley,  conspicuous  to  him  by  her  whiteness,  or 
other  indications  of  her  course  and  movement,  under 
circumstances  calculated  to  raise  a  doubt,  and  raising  a 
doubt,  as  to  the  course  and  intention  of  the  Pleasant 
Valley,  in  reference  to  passing  the  tug  and  tow,  in  not 
immediately  signifying  the  same  by  giving  several  short 
and  rapid  blasts  of  the  steam-whistle,  and,  upon  the 
approach  witMn  half  a  mile,  immediately  slowing  to  a 
speed  barely  sufficient  for  steerage  way,  until  the  proper 
signals  were  given,  answered  and  understood,  or  until 
the  vessels  should  have  passed  each  other,  as  required 
by  Bule  3  of  the  Bules  for  the  government  of  pilots  in 
that  behalf,  and  the  exercise  of  proper  seamanship,  and 
by  the  tug's  not  having  a  proper  lookout  performing  his 
duty,  and  not  stopping  and  backing  in  time  to  prevent 
the  collision,  and  not  keeping  well  to  the  west  of  the 
middle  of  the  river,  according  to  the  custom  of  river 
navigation ;  that  the  pilot  of  the  Pleasant  Valley  started 
with  her,  on  her  voyage  to  her  destination,  from  the  foot 
of  Spring  street,  at  about  or  near  8  o'clock,  which  was 
about  half  an  hour  after  sunset ;  that,  previously  thereto, 
a  violent  storm  prevailed,  accompanied  by  rain  and  dark- 
ness, and,  although  the  rain  aud  wind  had  partially  sub- 
sided, the  weather  was  very  cloudy,  the  night  was  dark, 
and  the  obscuration,  greater  in  the  direction  in  which 
the  Pleasant  Valley  was  moving,  was  such  as  to  render 
the  tug,  flanked  by  the  boats,  and  the  boats,  of  a  color 
not  distinguishable  from' the  surrounding  atmosphere, 
without  any  lights,  or  any  sail,  or  other  indication  of 
their  presence  as  boats,  until  too  close  to  enable  the 


78  SOUTHERN  DISTRICT  OP  NEW  YORK, 

The  Steunboai  Pleaaant  Valley  end  the  Steemtog  Semnel  Roten. 

Pleasant  Valley,  by  the  exercise  of  proper  vigilance,  or 
ordinary  and  reasonable  care,  to  do  what  might  be  neces- 
sary to  avoid  the  collision ;  that,  when  the  Pleasant  Yal- 
ley  was  heading  her  proper  course  to  her  destination, 
and  her  pilot  discovered  the  tow  as  a  dark  object  on  the 
waters,  as  it  presented  no  lights,  he  had  every' reason  to 
believe,  that  the  vessel,  if  moving,  was  going  up  the 
river,  and  immediately,  after  only  a  momentary  delay 
for  observation,  rang  to  stop  and  reverse,  and  the  en- 
gineer obeyed  the  orders,  and,  at  the  time  of  the  collis- 
ion, the  Pleasant  Valley  was  dead,  or  nearly  dead,  in  the 
water;  and  that  the  collision  happened  without  any 
omission  or  fault  chargeable  to  the  Pleasant  Valley,  as 
contributing  to,  or  conducing  to  produce,  the  collision. 

This  case  presents,  in  the  evidence,  the  usual  feature 
which  attends  the  trial  of  a  libel  by  an  injured  tow 
against  her  tug  and  a  third  vessel,  for  a  collision  be- 
tween such  tow  and  such  third  vessel— a  reduction  of 
the  trial  to  a  contest  between  the  tug  and  the  third  ves- 
sel, and  to  an  attempt  by  each  to  throw  the  whole  blame 
on  the  other.  This  case,  too,  presents  a  feature  often 
attendant  on  the  trial  of  collision  cases — a  tendency  on 
the  part  of  the  witnesses  for  both  sides  to  exaggerate  in 
respect  to  points  supposed  to  be  vital  and  controlling. 
The  exaggeration,  in  the  present  case,  is  as  to  the  degree 
of  remainiug  daylight  or  approaching  darkness,  at  the 
time  of  the  collision.  The  witnesses  for  the  Pleasant 
Valley  testify  to  great  darkness ;  those  on  the  other  side 
to  abundant  daylight.  Manifestly,  both  sets  of  wit- 
nesses exaggerate. 

The  answer  of  the  tug  and  the  answer  of  the  Pleasant 
Valley  substantially  agree  in  one  important  particular, 
namely,  that  the  pilot  of  the  Pleasant  Valley  mistook 
the  direction  in  which  the  tug  and  her  tow  were  moving. 
The  answer  of  the  tug  avers,  that  the  pilot  of  the  Pleas- 
ant Valley  mistook  the  direction  in  which  the  tug  and 
tow  were  going,  and  supposed  he  was  attempting  to 
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cross  the  stem,  when  in  fact  he  was  attempting  to  cross 
the  bows,  and  that,  when  the  Pleasant  Valley  was  not 
far  off,  she  drew  more  directly  across  the  bows  of  the 
tag  and  tow.    The  answer  of  the  Pleasant  Valley  alleges 
that  her  pilot  did  pot  discover  the  tug  and  tow  until  they 
and  the  Pleasant  Valley  had  approached  within  about 
five  hundred  feet  of  each  other,  and  then  saw  them,  in 
the  darkness  ahead,  only  as  a  dark  mass,  which  produced 
the  impression,  that,  if  moving,  it  was  moving  up  the 
river,  because  it  had  no  lights,  or  shape  of  hull  or  sail, 
and  that  thereupon  the  helm  of  the  Pleasant  Valley  was 
put  to  starboard,  to  clear  it.    These  concurrent  state- 
ments of  the  two  answers,  that  the  Pleasant  Valley  in 
fact  mistook  the  direction  in  which  the  tug  and  tow  were 
moving,  and  starboarded  just  before  the  collision,  to 
pass  under  the  supposed  stern  of  the  tug  and  tow,  are 
supported  by  the  evidence  on  both  sides.    It  is  true,  that 
the  answer  of  the  tug  attributes  the  mistake  on  the  part 
of  the  pilot  of  the  Pleasant  Valley  to  his  being,  at  the 
time,  under  the  influence  of  liquor,  so  that,  although  it 
was  broad  daylight,  he  paid  so  little  attention  as  not  to 
see  which  way  the  tug  and  tow  were  bound.    But  the 
fact  of  the  mistake  and  the  movement  it  induced  on  the 
part  of  the  Pleasant  Valley  are  averred  and  established. 
On  the  supposition  that  the  object  seen  from  the  Pleas- 
ant Valley  was  a  vessel  moving  up  the  river,  in  the  same 
direction  that  the  Pleasant  Valley  was  going,  the  star- 
boarding by  the  Pleasant  Valley,  on  the  discovery  of 
such  object,  was  an  intelligent  movement,  indicating 
that  the  pilot  was  in  possession  of  his  faculties,  and  was 
not  under  any  disability.     Nor  is  there  any  evidence 
that  he  was  under  the  influence  of  liquor  at  the  time. 
The  evidence  all  points  the  other  way.    The  pilot  was 
dead  at  the  time  of  the  trial,  but  all  the  evidence  we 
have  in  regard  to  his  acts  and  conversation,  at  the 
wheel,  in  the  pilot-house,  just  before  the  collision,  indi- 
cate a  man  who  knew  what  he  was  doing  and  was  atten- 
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tive  to  his  duties.  His  conversation  with  Johnson,  his 
sounding  the  gong  twice  to  have  the  lights  put  np,  bis 
starboarding  on  seeing  what  he  supposed  was  a  vessel 
moving  up  the  river,  and  his  slowing,  stopping  and  back- 
ing on  discovering  his  mistake,  are  suah  indications.  If^ 
then,  the  mistake  which  the  pilot  of  the  Pleasant  Valley 
made  was  not  due  to  any  blunting  of  his  faculties  by 
liquor,  to  what  was  it  due  ? 

The  proposition  urged,  in  this  respect,  against  the 
Pleasant  Valley  is,  that,  although  it  was  broad  daylight, 
the  pilot  of  the  Pleasant  Valley  failed  sooner  to  see  the 
tug  and  tow,  and  failed,  when  he  did  discover  them,  to 
see  at  once  that  they  were  moving  towards  him,  because 
he  was  inattentive  to  his  duties.    This  involves,  neces- 
sarily, the  idea,  that  the  pilot,  in  broad  daylight,  failed 
to  see  the  tug  and  tow  at  all,  although  they  were  ahead 
of  him,  in  the  middle  of  a  broad  river,  with  no  obstruc- 
tion, and  no  other  vessels  in  the  vicinity,  and  plainly 
visible,  until  they  arrived  within  a  short  distance  of 
him,  and  that,  when  he  discovered  them,  he  failed,  in 
broad  daylight,  to  see  that  they  were  moving  towards 
him,  and  not  from  him.     The  presumption  is  against 
such  a  state  of  facts.     The  conclusion  drawn  rests  en- 
tirely on  the  premise  that  it  was  daylight,  or,  as  the  an- 
swer of  the  tug  alleges,  ** broad  daylight,"  or,  in  other 
words,  that  sufficient  daylight  remained  for  the  pilot  of 
the  Pleasant  Valley  to  have  sooner  seen  the  tug  and 
tow,  and  to  have  seen,  when  he  did  discover  them,  that 
they  were  moving  towards  him,  and  not  away  from  him, 
if  he  had  been  vigilant  and  attentive.    There  can  be  no 
doubt  that  the  persons  on  the  tug  and  the  canal-boats 
saw  the  Pleasant  Valley  approaching  when  she  was  a 
long  distance  off.    But  the  Pleasant  Valley  was  a  large 
side-wheel  steamboat,  painted  white.    She  was  conspic- 
nous,  and,  seen  from  low  canal-boats,  and  a  low  tug, 
she,  doubtless,  stood  out  in  relief  against  the  sky  and 
what  light  there  was  in  it.    The  tug  was  a  small  vessel. 
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of  40  or  50  tons,  and  abont  60  feet  long.  The  canal- 
boats  projected  ahead  of  her,  on  each  side.  They  were 
of  a  dark  color,  and  no  visible  p^rt  of  the  tug  was 
lighter  than  a  drab  color.  From  the  elevation  of  the 
pilot  house  of  the  Pleasant  Valley,  the  background  to 
the  tug  and  tow  was  the  water  of  the  river.  Under  these 
circumstances,  there  is  nothing  improbable  in  the  view, 
that  those  on  the  tug  and  the  tow  may  have  seen,  with 
sufficient  distinctness,  the  approach  of  the  Pleasant 
Valley,  while  the  pilot  of  the  Pleasant  Valley  may  not 
have  been  able,  even  by  proper  attention  and  vigilance, 
to  see  the  tu^  and  tow  till  he  was  close  upon  them,  and, 
even  then,  not  to  discern,  at  first,  which  way  they  were 
moving.  It  depends  on*the  degree  of  fading  daylight  or 
coming  darkness.  As  to  this,  a  most  significant  circum- 
stance is  the  fact  that  the  pilot  of  the  Pleasant  Valley 
twice  signalled  by  the  deck  gong,  from  the  pilot  house, 
each  time  by  a  signal  of  two  strokes,  to  have  the  vessel's 
lights  put  up.  She  had  ^  no  lights  set.  The  engineer 
heard  the  first  signal  and  saw  that  it  was  not  obeyed, 
and  that  no  one  went  to  put  up  lights,  and  thinking, 
from  the  degree  of  darkness,  that  it  was  dangerous  to 
run  without  lights,  shut  off  the  steam,  of  his  own  sug- 
gestion, to  about  one  quarter  speed,  and  then  heard  the 
second  signal.  At  this  time,  on  the  weight  of  the  evi- 
dence, it  was  about  half  an  hour  after  sunset.  It  is  not 
to  be  believed,  that  the  pilot  would  "have  rung,  and  rung 
twice,  for  the  lights  to  be  put  up,  so  that  his  vessel 
might  be  seen,  if  he  had  not  been  impressed  with  the 
conviction,  resulting  from  the  then  actual  use  of  his 
eyesight,  that  the  daylight  had  so  far  receded,  and  the 
darkness  had  so  far  advanced,  that  he  could  not  see,  in 
the  direction  in  which  his  vessel  was  moving,  with  suffi- 
cient distinctness  to  enable  him  properly  to  avoid  a  ves- 
sel without  lights  which  might  be  approaching  from 
that  direction.  The  shutting  off  of  the  steam  by  the 
engineer  is  of  kindred  significance  as  to  the  absence  of 
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light  and  the  presence  of  darkness.  I  am  satisfied,  on 
the  evidence,  that  it  was  so  dark,  that  the  pilot  of  the 
Pleasant  Valley  failed  sooner  to  see  the  tug  and  tow,  be- 
cause the  tug  did  not  have  set  any  lights,  and  did  not 
show  any  light,  and  that  to  the  same  cause  is  attributa- 
ble the  mistake  the  pilot  made  as  to  the  direction  in 
which  the  discovered  object  was  moving.  His  own  view 
of  the  necessity  for  lights,  manifested  by  his  call  for 
them  on  his  own  vessel,  naturally  led  him  to  expect  that 
any  vessel  coming  towards  him  from  ahead  would  show 
a  light,  and  to  conclude  that  a  vessel  seen  ahead,  in 
that  part  of  the  river,  and  not  showing  a  light,  was  mov- 
ing away  from  him.  From  these  considerations,  it  re- 
sults, that  the  tug  was  in  faul£  in  not  having  set  and 
burning  the  lights  required  by  statute,  whether  as  re- 
quired by  article  4  of  the  Act  of  April  29th,  1864  (13  U. 
a.  Stat,  at  Large,  59),  or  by  section  47  of  the  Act  of 
February  28th,  1871  (16  Id.  453,  454),  and  in  not  showing 
any  light,  either  on  herself  or  on  either  of  the  boats  she 
was  towing,  and  that  such  fault  directly  contributed  to 
the  collision. 

The  libel  does  not  allege  the  absence  of  lights  on  the 
tug  as  a  fault  on  the  part  of  the  tug.    It  specifies,'  as 
faults  in  the  tug,  only  these,  that  she  had  no  proper 
lookout  performing  his  duties,  that  she  did  not  stop  and 
back  in  time  to  prevent  the  collision,  and  that  she  failed 
to  give  any  whistle  or  signal  to  the  Pleasant  Valley  un- 
til the  latter  was  within  about  500  feet.    The  theory  of 
the  libel  Is,  that  it  was  daylight,  and  that  the  canal- 
boats  were  plainly  visible  for  a  long  distance.      It  states 
no  facts  which  make  out  a  necessity  for  lights  on  the 
tug.   It  claims  that  the  canal-boats  could  have  been  seen 
if  the  Pleasant  Valley  had  had  a  proper  lookout  per- 
forming his  duties.    Yet  it  claims,  also,  that  the  tug 
was  in  fault  because  she  gave  no  whistle  or  signal  to  the 
Pleasant  Valley  until  the  latter  was  within  about  500 
feet,  whereas  she  should  have  given  such  whistle  or  sig- 
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nal  at  a  greater  distance  off,  because  she  saw  the  Pleas- 
ant Valley  half  a  mile  or  more  off,  approaching  in  such  a 
direction  as  to  indicate  danger  of  coUisiou.  This  must 
be  regarded  as  being,  in  substance,  an  allegation,  that 
the  tug  had  reason,  from  the  course  of  the  Pleasant 
Valley,  to  suppose  that  the  Pleasant  Valley  did  not  see 
the  tug  and  her  tow,  and  that,  therefore,  it  was  the  duty 
of  the  tag  to  indicate  her  presence  by  whistling  or  other- 
wise signalling,  and  that  her  not  doing  so  was  a  fault 
contributing  to  the  collision. 

Although  the  libel  does  not  charge  the  absence  of 
lights  from  the  tug  as  a  fault  making  the  tug  responsi- 
ble to  the  libellants,  yet  the  Pleasant  Valley,  in  exoner- 
ation of  the  faults  charged  against  herself  by  the  libel, 
whether  with  a  view  to  entire  exoneration  or  to  partial 
exoneration,  has  a  right  to  show  that  the  absence  of 
lights  from  the  tug  was  a  cause,  or  the  cause,  of  things 
charged  by  the  libel  as  faults  in  the  Pleasant  Valley, 
namely,  her  alleged  change  of  course  and  her  alleged  at- 
tempt to  cross  the  course  of  the  tug  and  tow.    If,  in 
showing  this,  she  shows  that  such  absence  of  lights 
from  the  tug  contributed  to  the  collision,  that  conclu- 
sion must,  as  against  the  tug,  between  her  and  the 
Pleasant  Valley,  be  dealt  with  as  a  proper  element  in 
the  case,  inasmuch  as  the  answer  of  the  Pleasant  Valley 
insists  upon  such  absence  of  lights  as  a  fault  in  the  tug. 
Whether,  if  such  absence  of  lights  from  the  tug  were  the 
only  fault  in  the  tug  that  contributed  to  the  collision,  it 
could,  when  not  alleged  or  insisted  on  in  the  libel,  be 
allowed  to  operate  to  give  a  decree  to  the  libellants 
against  the  tug,  is  an  important  question,  and  one  not 
necessary  to  be  here  decided,  inasmuch  as  there  were 
other  faults  in  the  tug,  contributing  to  the  collision, 
which  are  alleged  in  the  libel. 

The  allegations  of  the  libel,  that  the  tug  saw,  from 
the  distance  off  of  half  a  mile  or  more,  the  approach  of 
the  Pleasant  Valley  in  such  a  direction  as  to  indicate 


84  SOUTHERN  DISTRICT  OF  NEW  TORK, 

The  Steamboftt  Pleasant  Valley  and  the  Steamtog  Samuel  Rotan. 

danger  of  a  collision,  and  that  the  tug  gave  no  whistle 
or  signal  to  the  Pleasant  Valley  until  the  Pleasant  Val- 
ley had  approached  within  about  500  feet,  and  that  the 
collision  was  due  in  part  to  carelessness  on  the  part  of 
the  tug,  in  not  stopping  and  backing  in  time  to  prevent 
the  collision,  and  in  not  giving  any  whistle  or  signal  to 
the  Pleasant  Valley  until  the  latter  was  within  about  500 
feet,  are  borne  out  by  the  evidence.    The  pilot  of  the 
tug  says,  that,  when  he  first  saw  the  Pleasant  Valley,  she 
was  about  two  miles  off ;  that,  from  about  off  42d  street 
she  steered  directly  for  the  tug  and  tow ;  and  that  he  gave 
no  signal,  but  kept  on  until  the  Pleasant  Valley  was 
about  ten  lengths  or  less  off,  when  he  gave  one  whistle, 
and   then  slowed,  stopped  and   backed.      Having  no 
lights,  and  seeing  the  Pleasant  Valley  heading  directly 
for  the  tug  and  tow,  it  was  the  duty  of  the  tug  to  indi- 
cate her  presence  by  whistles  or  other  signals,  as  there 
was  reasonable  ground  for  the  belief  that  the  Pleasant 
Valley  did  not  see  the  tug  and  tow,  either  from  the 
darkness,  or  from  inattention,  and  it  was  equally  her 
duty  to  have  stopped  and  backed  sooner  than  she  did. 
Oonfessedly,  from  about  off  42d  street,  the  Pleasant 
Valley  headed  directly  for  the  tug  and  tow,  and  did  not 
change  from  that  course,  except  to  draw  more  across 
the  course  of  the  tug  and  tow,  and  the  tug  saw  this,  and 
saw  that  she  and  the  Pleasant  Valley  were  approaching 
each  other  so  as  to  involve  risk  of  collision.    It  was, 
therefore,  under  Article  16  of  the  statutory  Bules  {Act 
of  April  29fh,  1864,  13  U.  S.  Stat,  at  Large,  61),  the  duty 
of  the  tug  to  slacken  her  speed,  an^  if  necessary,  to 
stop  and  reverse.    The  latter  necessity,  as  it  turned  out, 
existed,  but  the  tug  neglected  such  duty,  until  too  late 
a  period. 

The  failure  of  the  tug  to  indicate  her  presence  sooner 
by  whistles  or  signals,  was  the  neglect  of  such  a  precau- 
tion as  is  referred  to  in  Article  20  of  the  statutory  Bules. 
I  do  not  characterize  it  as  a  failure  to  comply  with 
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Bule  3  of  the  Eules  for  the  government  of  pilots,  re- 
ferred to  in  the  answer  of  the  Pleasant  Valley.  Nor 
mast  I  be  understood  as  characterizing  the  failure  of  the 
tug  to  show  lights,  either  on  herself  or  her  tow,  as  a 
failure  to  comply  with  Eule  9  of  the  Eules  of  the  super- 
vising inspectors,  of  June  10th,  1871,  so  far  as  those 
Bnles  require  anything  different  from,  or  in  addition  to, 
what  is  required,  in  respect  to  lights  for  steamtngs, 
by  Article  4  of  the  statutory  Eules,  in  the  Act  of  April 
29th,  1864. 

Was  the  Pleasant  Valley  in  fault  ?  The  libel  alleges, 
as  a  fault  in  her,  contributing  to  the  collision,  that  she 
had  no  proper  lookout,  performing  his  duties.  The 
fact  that  she  had  no  lookout  stationed  at  her  bow  is 
conceded.  But  the  answer  of  the  Pleasant  Valley  avers, 
that  the  canal-boats  could  not  have  been  seen  by  any 
lookout  on  the  Pleasant  Valley  sooner  than  they  were 
seen  by  her  pilot,  or  until  they  were  too  close  for  the 
Pleasant  Valley  to  avoid  a  collision  by  proper  vigilance, 
or  the  use  of  ordinary  and  reasonable  and  due  care  and 
skill.  There  was  no  one  on  the  lookout,  on  the  main 
deck,  forward,  on  the  Pleasant  Valley,  in  the  place 
where  a  lookout  ought  to  have  been  stationed.  The 
master  and  the  deck  hands  were  all  of  them  aft,  on  the 
saloon  deck,  washing  the  deck.  There  was  no  one  look- 
ing ahead  but  the  pilot  in  the  pilot  house.  He  rec- 
ognized the  necessity  for  lights  by  twice  sounding  the 
gong  for  them,  and  this  practical  acknowledgment  by 
him,  that  the  darkness  was  such  that  he  could  not  see, 
with  distinctness,  vessels  which  might  not  have  lights, 
made  it  the  more  incumbent  upon  him  to  take  care  that 
he  had  a  lookout  stationed  in  the  proper  place  for  a 
lookout,  to  see  if  he  might  not  be  meeting,  as  it  turned 
out  he  was  meeting,  a  vessel  without  lights.  Failing  to 
have  such  a  lookout,  it  is  for  the  Pleasant  Valley  to 
show,  that,  if  she  had  had  such  a  lookout,  the  tug  and 
tow  would  not  have  been  seen  by  him  sooner  than  they 
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were  seen  by  the  pilot,  and  sufficiently  sooner  to  have 
enabled  the  Pleasant  Valley  to  avoid  or  mitigate  the 
collision.  It  is  difficult  to  prove  a  negative ;  but  the 
views  which  have  led  me  to  the  conclusion,  that  the 
absence  of  lights  from  the  tug  contributed  to  the  col- 
lision, lead  me  also  to  the  conclusion,  that,  with  the 
conjoined  speed  with  which  the  two  vessels  were  ap- 
proaching each  other,  no  lookout  at  the  bow  of  the 
Pleasant  Valley  would  have  seen  the  tug  and  tow  so 
much,  if  any,  sooner  than  the  pilot  saw  them,  or  would, 
when  he  saw  them,  have  seen  that  they  were  coming 
towards  the  Pleasant  Valley,  so  much,  if  any,  sooner 
than  her  pilot  saw  that,  as  to  have  made,  with  any 
reasonable  promptness  of  action,  any  difference  in  the 
result.  If  the  starboarding  of  the  Pleasant  Valley,  on 
discovering  the  object  ahead,  was  a  mistake,  and  if 
porting  would  have  been  better,  the  error,  induced 
directly  by  the  want  of  lights  on  the  tug,  and  committed 
in  extremiSy  was  not  a  culpable  one,  and  must  be  held  to 
be  one  for  which  the  tug,  and  not  the  Pleasant  Valley, 
was  responsible. 

The  allegation,  in  the  libel,  that  the  Pleasant  Valley 
was  in  fault,  in  improperly  changing  her  course,  so  far 
as  it  relates  to  any  change  of  heading  by  the  Pleasant 
Valley  before  she  discovered  the  tug  and  tow,  relates  to 
what  cannot  be  called  a  change  of  course,  because  it  was 
a  change  of  heading  made  in  ignorance  of  the  presence  of 
the  tug  and  tow — an  ignorance  for  which,  as  has  been 
shown,  the  Pleasant  Valley  was  not  to  blame.  So  far  as 
such  allegation  relates  to  any  change  of  course  by  the 
Pleasant  Valley  after  she  discovered  the  tug  and  tow,  it 
was,  as  before  remarked,  a  change  in  extremis,  and  not*  a 
culpable  one. 

The  averment,  in  the  libel,  that  the  Pleasant  Valley 
was  in  fault,  in  not  stopping  and  backing  in  time  to 
avoid  the  collision,  is  disposed  of  by  the  observations 
already  made.    She  stopped  and  backed  as  soon  as  she 
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discovered  danger  of  collision,  and  that  the  objects 
ahead  were  approaching  vessels,  and  as  soon  as,  under 
the  circumstances,  she  was  required  to  do  so,  and  such 
discovery  was  made  as  soon  as,  with  the  want  of  lights 
on  the  tug,  it  could  have  been  made. 

The  views  already  presented  cover  nearly  all  the 
allegations  of  fault  made  against  the  Pleasant  Valley 
Id  the  answer  of  the  tug — the  Incompetency  and  unfit- 
ness of  the  pilot  of  the  Pleasant  Valley,  her  want  of  a 
lookout,  her  attempt  to  cross  the  bows  of  the  tug  and 
tow,  her  not  stopping  and  backing  in  time,  and  her 
failing,  through  inattention,  to  see  which  way  the  tug 
and  tow  were  bound. 

The  answer  of  the  tug  avers  that  the  Pleasant  V^tUey 
was  in  fault,  in  not  keeping  to  the  right.  This  is  an 
invocation  of  the  rule  of  porting,  laid  down  in  Article 
13,  when  two  steam  vessels  are  meeting  end  on,  or  nearly 
end  on,  so  as  to  involve  risk  of  collision.  I  do  not  think 
this  Article  has  any  application  to  the  Pleasant  Valley, 
under  the  circumstances  of  this  case.  She  was  under 
no  obligation  to  port  before  she  discovered  the  tug  and 
tow,  and  her  failure  to  port  on  or  after  such  discovery 
was  no  fault.  Nor  did  the  14th  Article  apply  to  the 
Pleasant  Valley,  and  require  her,  as  having  the  tug  and 
tow  on  her  own  starboard  side,  to  keep  out  of  their  way. 
Nor  was  there  any  fault  in  the  Pleasant  Valley  in  not 
answering  the  whistle  from  the  tug  given,  when  such 
whistle  was  given,  at  a  time  when,  from  the  evidence,  a 
collision  was  inevitable. 

The  answer  of  the  tug  does  not  allege  any  fault  on 
the  part  of  the  canal-boats.  It  is  unnecessary  to  con- 
sider the  allegation,  in  the  answer  of  the  Pleasant  Valley, 
that  the  collision  was  caused  by  the  canal-boats,  in  their 
not  exhibiting  the  usual  and  proper  lights,  or  to  deter- 
mine whether  it  was  the  duty  of  those  owning  or  on 
board  of  the  canal-boats,  under  the  provisions  of  the 
47th  section  of  the  Act  of  February  28th,  1871  (16   U. 
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S.  Stat,  at  Large,  453, 454),  or  under  the  9th  of  the  Bales 
of  the  supervising  inspectors,  of  June  10th,  1871,  for 
the  government  of  pilots,  to  exhibit  or  carry  any  lights, 
or  to  determine  whether  the  provisions  of  the  said  9th 
Eule  are  regulations  which  the  supervising  inspectors 
were  authorized  to  make  by  the  23d  or  the  29th  section 
of  the  said  Act  of  February  28th,  1871. 

The  libel  as  against  the  Pleasant  Valley  must  be 
dismissed,  with  costs,  and  the  libellants  must  have  a 
decree  against  the  tug,  with  costs,  with  a  reference  to 
ascertain  the  damages  set  forth  in  the  libel. 

B.  D.  Benedict,  for  the  libellants. 

C.  Van  Santvoord  and  W.  J.  Haskett,  for  the  Pleasant 
Valley. 

W.  Jf .  Beele,  for  the  tug. 


JANUARY,  1874. 

THE  STEAMSHIP  FEANOIS  WEIGHT. 

Charter. — Agent. — Unseaworthy  Boiler. — Loss  of  Cargo. — New 

Trial. 

The  owners  of  a  steamship  at  New  York  chartered  her  to  D.  <fe  P.  of  Philadelphia, 
"  for  the  term  of  six  months,  to  ron  between  Philadelphia  or  New  York  and 
GaXveston,  <kc.,  Ac."  The  charter  party  contained  the  following?  covenanls  on 
the  part  of  the  owners:  (1.)  That  "the  said  yessel,  in  and  dnring  the  said 
voyage,  shall  be  kept  tight,  steunch,  well-fitted,  tackled  and  provided  with 
every  requisite  for  such  a  voyage;"  (2.)  That  "the  whole  of  the  vessel  (with 
the  exception  of  the  necessary  room  for  the  sails,  cables)  shall  be  at  the  sole 
use   and  disposal  of  the  charterers  during  the  voyage  aforesaid;"  (8.)  That 
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the  owners  "  will  take  and  receive  on  hoard  the  said  vessel,  during  the  afore- 
said voyage,  all  such  lawful  goods  and  merchandise  as  the  charterers  may 
think  proper  to  ship.**  The  charter  also  contained  the  following  covenants  on 
the  part  of  the  charterers;  (1.)  "To  man,  coal  and  victual  steamer,  and  pay 
all  ezpeoses  of  every  nature  (including  port  charges,  <fec)  connected  with  the 
running  of  the  steamer,  except  insurance  on  vessel  and  repairs ;  "  (2.)  To  pay 
for  the  charter  of  the  vessel  $85  a  day,  "vessel  to  he  delivered  to  the 
owners  at  the  expiration  of  this  charter,  in  the  same  order  and  condition  as 
she  is  now  in,  less  the  ordinary  wear,  and  charterers  to  take  and  deliver  the 
steamer  at  New  York."  There  were  also  in  the  charter  the  following  pro- 
visions :  "  Owners  to  nominate,  and  charterers  to  appoint,  chief  engineer,  to  he 
paid  by  charterers  at  rate  of  $125  per  month.  Charterers  to  appoint  captain, 
subject  to  the  approval  of  the  owners."  In  accordance  with  this  charter,  a 
captain  and  chief  engineer  were  appointed,  and  the  vessel  was  taken  to  Phila- 
delphia, where  the  charterers  fitted  her  out  with  a  refrigerating  apparatus, 
and  put  on  board  of  her  about  260  tons  of  ice  and  sent  her  to  Galveston,  to 
bring  a  cargo  of  fresh  beef  in  the  refrigerator  to  Philadelphia.  On  the  voyage 
out,  some  of  the  tubes  of  the  boiler  gave  out,  and  some  repairs  were  put  on 
the  boiler  at  Galveston.  A  cargo  of  fresh  beef  was  taken  on  board,  and  the 
vessel  started  on  her  return  voyage  on  the  81st  of  October,  1872,  at  11  a.  m. 
At  7  P.  M.  of  that  day,  she  stopped  because  26  out  of  the  144  tubes  of  her 
boiler  were  leaking.  She  had  to  put  back  to  Galveston  to  obtain  a  proper 
tool  with  which  to  make  repairs,  and  she  lay  there  till  November  7th,  thus 
lodng  full  7  days  of  time.  She  then  sailed  again,  and  put  into  Key  West  for 
coal,  losing  24  hours  thereby.  She  left  Key  West  on  November  15th,  at  2.30 
p.  M.,  and  arrived  at  Philadelphia  on  November  22d,  at  noon,  with  26  tubes  of 
her  boiler  plugged  up.  At  Key  West  20  tons  of  ice  were  purchased  and  put 
on  board.  Between  Key  West  and  Philadelphia,  the  beef  was  thrown  over- 
board, as  spoiled.  The  charterers  filed  a  libel  against  the  steamer,  to  recover 
for  the  lose  of  the  cargo,  charging  that  the  beef  was  spoiled  in  consequence  of 
the  delay  caused  by  the  unseaworthiness  of  the  boiler : 

Held,  That,  under  the  charter,  the  owners  were  bound  to  keep  the  boiler  in 
proper  condition,  through  the  captain  and  chief  engineer  as  their  agents,. 
■  aud  remmned  in  possession  of  the  vessel  for  that  purpose,  through  those  officers 
as  tiieir  agents. 

That  the  boiler  and  its  tubes  were  not  kept  in  proper  condition,  and  that  from 
that  cause  the  voyage  was  delayed  and  prolonged. 

That  the  burden  of  proof  was  upon  the  charterers,  to  establish  that  the  beef  was 
spoiled  and  lost  in  consequence  of  this  delay. 

That,  on  the  evidence,  they  had  failed  to  establish  this,  the  inference  from  the 
evidence  being  that  the  cargo,  if  good  at  Key  West,  was  spoiled  afterwards 
either  from  the  want  of  ice,  more  of  which  could  have  been  purchased  at 
Key  West,  or  from  the  inability  of  the  refrigerating  apparatus  to  prevent  the 
spoiling. 

A  new  trial  is  not  ordered  in  an  admiralty  suit,  on  the  mere  ground  of  oversight 
in  not  putting  in  evidence  which  might  have  been  put  in. 
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Blatchford,  J,  On  the  13th  of  September,  1872, 
the  libellants,  Duncan  &  Poey,  entered  into  a  writ- 
ten charter  party  with  Woodhouse  &  Budd,  owners 
of  the  steamer  Francis  Wright,  then  at  New  York, 
whereby  Woodhouse  &  Budd  charter  the  steamer 
to*  the  libellants  ''  for  the  term  of  six  months,  to  run 
between  Philadelphia  or  New  York  and  Galveston, 
or  any  int^ermediate  safe  port  in  the  United  States, 
or  any  foreign  port  not  prohibited  by  the  insurance," 
with  the  agreement  that  the  libellants  are  to  have 
the  privilege  of  cancelling  the  charter  at  the  expiration 
of  three  months,  on  giving  Woodhouse  &  Budd  fifteen 
days'  notice  and  the  payment  of  $1,500  bonus.  The 
instrument  then  sets  forth  the  following  agreements 
by  Woodhouse  &  Budd :  (1.)  That  "  the  said  vessel,  in 
and  during  the  said  voyage,  shall  be  kept  tight,  staunch, 
well-fitted,  tackled,  and  provided  with  every  requisite 
for  such  a  voyage  ; "  (2.)  That  V  the  whole  of  the  said 
vessel  (with  the  exception  of  the  necessary  room  for  the 
sails,  cables)  shall  be  at  the  sole  use  and  disposal  of" 
the  libellants  "  during  the  voyage  aforesaid ; "  (3.)  That 
Woodhouse  &  Budd  will  "  take  and  receive  on  board  the 
said  vessel,  during  the  aforesaid  voyage,  all  such  lawful 
goods  and  merchandise  as  "  the  libellants  ''  may  think 
proper  to  ship."  The  instrument  then  sets  forth  the 
following  agreements  by  the  libellants  :  (1.)  "  To  man, 
coal,  and  victual  steamer,  and  pay  all  expenses  of  every 
nature  (including  port  charges,  etc.)  connected  with  run- 
ning of  the  steamer,  except  insurance  on  vessel  and 
repairs ; "  (2.)  To  pay  to  Woodhouse  &  Budd,  for  the 
charter  of  the  vessel,  **  eighty-five  dollars  per  day,  United 
States  currency,  due  daily,  but  payable  at  the  expiration 
of  each  and  every  month,  in  New  York — vessel  to  be  re- 
turned to  the  owners,  at  the  expiration  of  this  charter,  in 
the  same  order  and  condition  as  she  is  now  in,  less  the 
ordinary  wear,  and  charterers  to  take  and  deliver  the 
steamer  at  New  York."    Then  follow  these  provisions  : 
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*^  Owners  to  BOininate,  and  charterers  to  appoint,  chief 
engineer,  to  be  paid  by  charterers  at  rate  of  one  hundred 
and  twenty-five  dollars  per  month.  Charterers  to  ap- 
point captain,  subject  to  the  approval  of  the  owners.  It 
is  also  agreed  that  this  charter  shall  commence  at  New 
York  on  the  18th  of  September,  1872.  If,  from  any  de- 
rangement of  machinery,  steamer  is  delayed,  the  time 
lost  is  not  to  be  paid  for  by  charterers,  and  in  case  of  such 
derangement  (if  any),  owners  to  have  privilege  of  cancel- 
ling charter.  In  case  of  any  wreckage,  towage  or 
salvage  accruing  to  the  vessel  whilst  under  this  charter, 
one-half  of  said  earning  to  be  paid  to  the  owners  of  the 
steamer." 

In  accordance  with  the  terms  of  the  charter  party, 
John  A.  Sherman  was  appointed  chief  engineer  of  the 
vessel,  and  Henry  Denison  was  appointed  her  captain. 
She  was  taken  to  Philadelphia,  and  there  the  libellants 
fitted  her  with  a  refrigerating  apparatus,  to  bring  a  cargo 
of  fresh  beef  from  Galveston,  Texas,  to  Philadelphia. 
They  put  on  board  of  her  at  Philadelphia  a  general  cargo 
of  merchandise,  and  proper  fuel,  and  about  2G0  tons  of 
ice,  the  latter  to  be  used  in  connection  with  the  refriger- 
ating apparatus,  to  preserve  the  fresh  beef  on  the  home- 
ward voyage.  She  left  Philadelphia  for  Galveston  on 
the  3d  of  October,  1872,  and  arrived  at  Galveston  on  the 
17th  of  the  same  month. 

The  libel  alleges,  that,  during  the  voyage  from  Phila- 
delphia to  Galveston,  the  vessel  gave  evidence  of  unsea- 
worthiness, by  having  a  number  of  her  boiler  tubes  blown 
out,  and  by  great  and  unusual  leaking  in  her  boiler  tubes, 
which  rendered  it  difficult  to  make  steam  on  the  vessel, 
by  reason  of  the  water  from  the  blown  out  and  leaking 
tubes  escaping  into  the  furnaces,  and  affecting  and  di- 
minishing the  fires  therein,  by  reason  whereof  the  steamer 
was  unable  to  attain  her  usual  and  proper  speed,  and  was 
14  days  in  making  the  passage  from  Philadelphia  to  Gal- 
veston, instead  of  10  days,  which  is  the  full,  usual  and 
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ordinary  time  for  a  steamer  of  that  capacity  to  make  such 
voyage;  that,  when  the  vessel  arrived  at  Galveston, 
Woodhouse  &  Budd,  through  their  agent  and  representa- 
tive, the  chief  engineer  of  the  vessel,  were  requested  to 
make  the  proper  and  necessary  repairs  to  the  boiler  and 
its  tubes,  in  order  that  there  might  be  no  further  de- 
lays after  the  cargo  of  fresh  beef  was  laden  on  board, 
and  that  the  vessel  might  make  the  return  passage  in 
10  days ;  that  the  chief  engineer  promised  that  all  nec- 
essary and  proper  repairs  to  the  boiler  and  its  tubes 
should  be  made,  but  they  were  not  made,  by  reason 
whereof  the  steamer,  having  on  board  about  seventy 
tons  of  fresh  beef,  was,  on  the  31st  of  October,  1872, 
being  then  four  hours  at  sea  out  of  Galveston,  on  her 
voyage  to  Philadelphia,  compelled  to  put  back  to  Gal- 
veston for  repairs,  by  reason  of  the  tubes  of  the  boiler 
again  blowing  out  and  leaking  badly,  and  was  detained 
at  Galveston  seven  days  thereafter  in  repairing  some  of 
the  tubes ;  that  the  steamer  again  left  Galveston,  for 
Philadelphia,  on  the  7th  of  November,  1872,  and  was  15 
days  making  the  voyage,  owing  to  the  unseaworthy  con- 
dition of  the  steamer,  some  of  the  tubes  blowing  out  and 
others  of  them  leaking  so  badly  that  the  boiler  could 
with  difficulty  make  steam,  and  thereby  the  speed  of  the 
vessel  was  greatly  reduced  below  what  her  ordinary 
speed  would  have  been  if  her  boiler  tubes  had  been  kept 
in  a  proper  and  seaworthy  condition  ;  that,  by  reason  of 
the  detention  of  the  steamer  at  Galveston,  while  making 
repairs,  and  by  reason  of  the  detention  of  the  steamer 
in  making  her  passage  from  Galveston  to  Philadelphia, 
owing  to  the  unseaworthy  condition  of  the  boiler  tubes, 
and  by  reason  of  the  hot  water  which  escaped  from  the 
defective  boiler  tubes,  and  was  negligently  allowed  to 
run  into  the  bilge  of  the  steamer  and  melt  the  ice  in 
the  refrigerator,  where  the  fresh  beef  was  stowed,  the 
beef  became  damaged,  spoiled,  and  entirely  lost  to  the 
libellants ;  that  Woodhouse  &  Eudd  did  not  perform 
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their  oovenant,  that  the  vessel,  in  and  daring  said  voyage, 
shoaldbekeptby  them  tight,  staunch,  well«fltted,  tackled 
and  provided  with  every  requisite  for  such  a  voyage ; 
that  the  value  of  the  fresh  beef  at  Philadelphia  was 
$23,000 ;  that,  by  reason  of  the  failure  of  Woodhouse  & 
Budd  and  the  vessel  to  comply  with  said  covenant,  the 
fresh  beef  has  been  wholly  lost  to  the  libellants ;  and  . 
that,  at  the  time  of  the  making  of  the  charter  party, 
Woodhouse  &  Budd  knew  that  the  steamer  was  chartered 
by  the  libellants  for  the  purpose  of  carrying  fresh  beef 
firom  Galveston  to  Philadelphia,  and  also  knew  that  the 
steamer  was  in  an  unseaworthy  condition  as  regards  her 
boiler  and  its  tubes.    The  libel  claims  $30,000  damages 
against  the  vessel  and  her  owners. 

The  answer  of  Woodhouse  &  Budd,  as  claimants, 
sets  up  that  the  libellants  had  the  entire  charge  and 
possession  of  the  vessel,  and  denies  that  the  chief  en- 
gineer  was  the  agent  or  representative  of  the  claimants, 
and  avers  that  the  repairs  which  the  claimants  were 
bound  to  make  were  made,  and  that  the  steamer  was,  so 
far  as  the  claimants  were  bound  to  do  so,  kept  as  called 
for  by  the  charter  party,  and  denies  all  the  allegations  of 
the  libel  on  which  the  libellants  claim  a  recovery. 

It  may  not  be  difBcult  to  hold,  that,  under  the  charter 
party,  the  claimants  were  bound  to  keep  the  boiler  and 
its  tubes  in  proper  condition  during  the  voyage,  through 
the  master  and  the  chief  engineer,  as  their  agents  ;  that 
the  claimants  remained  in  possession  of  the  vessel  for 
such  purpose,  through  those  officers,  as  their  agents  for 
such  purpose;  that  the  boiler  and  its  tubes  were  not 
kept  in  proper  condition ;  and  that,  from  that  cause,  the 
voyage  was  delayed  and  prolonged. 

By  the  charter  party,  the  claimants  agree  to  keep  the 
vessel,  while  on  a  voyage  named  in  the  charter  party, 
well-fitted  and  provided  with  every  requisite  for  such  a 
voyage  ;  and  it  is  agreed  that  the  libellants  shall  not  pay 
any  expenses  of  repairs.    To  enable  the  claimants  to 
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discharge  such  duty,  it  is  provided  that  they  shall  have 
the  nomination  of  the  person  who  is  to  be  chief  engineer, 
and  that  no  appointment  of  a  captain  shall  be  made 
otherwise  than  subject  to  their  approval.    The  chief 
engineer  was  nominated  by  them,  and  the  captain  was 
appointed  with  their  approval.    The  claimants  assumed 
.  absolutely   the   obligation    referred    to.    They   either 
deprived  themselves  voluntarily  of  all  means  of  fulfflUng 
it,  by  not  having  any  agent  on  board  to  attend  tiO  its 
fulfilment,  or  the  officers  referred  to  must  be  regarded 
as  being  in  the  interest  of  the  claimants,  through  their 
mode  of  appointment,  for  the  purpose  of  seeing  to  the 
fulfilment  of  such  obligations. 

The  claimants  contend  that  the  libellants  were  in  the 
exclusive  possession  of  the  vessel.    But  the  provisions, 
that  the  vessel  shall  be  at  the  sole  use  and  disposal  of 
the  libellants,  and  that  the  libellants  shall  man,  coal, 
.and  victual  her,  and  pay  her  running  expenses  ^except 
Insurance  and  repairs),  and  return  her  at  the  expiration 
of  the  charter  in  proper  condition,  less  ordinary  wear, 
and  take  and  deliver  her  at  New  York,  and  pay  one-half 
of  her  salvage  earnings  to  the  claimants,  are  not  at  all 
inconsistent  with  a  fulfilment  by  the  claimants  of  the 
agreed  duty  of  keeping  the  vessel  well  fitted  and  pro- 
vided with  every  requisite  for  the  voyage,  or  with  such 
possession .  by  the  claimants,  through  the  captain  and 
chief  engineer,  appointed  in  the  manner  prescribed,  as 
would  enable  the  claimants,  through  those  officers  to  rep- 
resent them  in  that  regard,  to  see  that  the  agreement 
was  performed. 

That  the  boiler  and  its  tubes  were  not  kept  in  proper 
condition  during  the  voyage  is  established  by  the  evi- 
dence. The  boiler  was  not  seaworthy.  Whatever  its 
apparent  condition  was  when  the  vessel  left  Galveston 
the  first  time,  with  her  cargo  of  beef  on  board,  subse- 
quent events  and  the  result  show  that  the  boiler  was  un- 
seaworthy.    There  was  no  cause  to  produce  the  blowing 
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out  and  leaking  of  the  tubes,  but  the  inherent  defects  of 
the  boiler.  Having  left  Galveston  on  the  31st  of  October^ 
at  eleven  o'clock  A.  M.,  the  vessel  was  stopped  at  seven 
p.  M.,  because  26  out  of  the  144  tubes  in  her  boiler  were 
leaking.  She  lay  until  ten,  a  m.  on  the  1st  of  Novem- 
ber, making  repairs,  and  then  returned  to  Galveston,  and 
remained  there  making  further  repairs  till  seven  a.  m. 
on  the  7th  of  November,  thus  losing  full  seven  days  of 
time.  The  return  to  Galveston  was  necessary  in  order 
to  obtain  a  proper  tool  with  which  to  make  the  repairs. 
On  the  voyage  from  Philadelphia  to  Galveston  the  vessel 
was  stopped  at  sea,  on,  the  8th  of  October,  for  five  and  a 
half  hours,  to  make  repairs  on  the  boiler  and  engine,  and 
OD  the  12th  for  two  and  a  half  hours,  to  plug  leaking 
tabes,  and  on  the  17th  for  two  hours,  for  repairs  to  the 
boiler.  This  indicated  a  condition  of  things  which  re- 
quired that  the  boiler  should  be  thoroughly  repaired  be- 
fore starting  on  the  return  voyage.  But  the  repairs 
made  were  not  thorough,  as  shown  by  the  result.  The 
return  to  Galveston  was  the  result  of  the  co-operating 
judgment  of  the  captain  and  the  chief  engineer,  that 
such  return  was  necessary.  On  the  return  voyage  the 
vessel  put  into  Key  West,  arriving  there  at  three  p.  M. 
on  the  14th  of  November.  During  the  passage  to  Key 
West  the  boiler  leaked,  though  there  was  no  stoppage. 
The  vessel  left  Key  West  on  the  15th,  at  2.30  P.  m.  On 
the  16th  and  17th  the  boiler  leaked.  On  the  18th  the  ves- 
sel stopped  for  seven  and  three-quarter  hours,  and  stopped 
up  three  tubes,  and  on  the  21st  she  stopped  for  four  and 
•  a  half  hours,  and  stopped  up  one  tube  and  repaired  three 
others.  She  arrived  at  Delaware  City,  three  and  a  half 
hours  below  Philadelphia,  at  noon  on  November  22d, 
with  twenty-six  of  her  tubes  plugged  up. 

The  quarters  of  beef  were  on  slatted  racks  in  a  refrig- 
erating room  in  the  hold  of  the  vessel.  In  such  room 
was  a  box,  standing  on  the  floor,  about  four  feet  square 
and  eight  or  nine  feet  high.    This  box  was  replenished 
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with  ice  from  time  to  time.  By  machinery  outside  of 
the  room,  the  air  of  the  room  was  driven  through  the 
box,  and  into  contact  with  the  ice,  and  out  again  into 
the  room,  constantly  circulating.  There  was  no  openmg 
into  the  room  except  by  a  hole  in  the  top,  and  there  was 
an  opening  into  the  box  from  the  outside  of  the  room, 
to  replenish  the  box  with  ice,  from  the  general  deposi- 
tory of  ice  elsewhere. 

The  difficult  question  in  the  case  is,  as  to  whether  it 
is  satisfactorily  shown  that  the  beef  was  spoiled  and 
lost  through  the  causes  set  forth  in  the  libel.     The 
burden  of  proof  is   on   the   libellants,  to    show  this. 
The  averment  of  the  libel  is,  that,  by  reason  of  the 
detention  of  the  steamer  at  Galveston,  while  making 
repairs,  and  by  reason  of  the  detention  of  the  steamer, 
in  making  her  passage   from   Galveston  to  Philadel- 
phia, owing  to  the  unseaworthy  condition  of  the  boiler 
tubes,  and  by  reason  of  the  hot  water  which  escaped 
from  the  defective  boiler  tubes   and  was  negligently 
allowed  to  run  Into  the  bilge  of  the  steamer  and  melt 
the  ice  In  the  refrigerator  where  the  fresh  beef  was 
stowed,  the  beef  became  damaged,  spoiled  and  entirely 
lost  to  the  libellants.    It  is  not  enough  to  show  the  un- 
seaworthy condition  of  the  boiler  tubes,  and  that  the 
vessel  was  detained  at  Galveston  to  repair  them,  and 
was  detained  on  her  passage  by  reason  of  them  and  to 
repair  them,  and  that  hot  water  escaped  and  ran  Into 
the  bilge,  and  some  Ice  was  melted  from  such  cause.     It 
must  b6  shown  that,  but  for  such  things,  the  beef  would 
have  been  and  was  unspoiled,  and  merchantable  as  fresh  * 
beef. 

Zane,  the  person  who  came  In  the  vessel,  from  Gal- 
veston, in  charge  of  the  beef,  testifies,  that,  when  the 
vessel  left  Galveston  the  first  time,  the  temperature  of 
the  room  was  39^  Fahrenheit ;  that,  while  they  were 
stopped  at  sea,  o^tside  of  Galveston,  It  rose  to  46^  ; 
that,  when  they  returned  to  Galveston,  It  was  44^  ;  that 
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the  day  before  they  arrived  at  Key  West  it  was  about 
50^ ;  that  they  had  about  100  tons  of  ice  when  they  left 
Galveston  the  first  time,  and  about  95  tons  when  they 
left  there  the  second  time ;  that  they  had  about  fifteen 
tons  left  when  they  reached  Key  West ;  that  they  pro- 
cared  twenty  tons  more  at  Key  West ;  that  the  first  day 
out  from  Key  West  (November  16th),  the  temperature 
of  the  refrigerating  room  was  about  as  usual,  say  40"^ ; 
that  the  next  day  it  became  OO"",  and  afterwards  in- 
creased to  68°,  when  they  were  about  at  Oape  Hatteras  ; 
that  then  the  beef  spoiled,  and  part  of  it  was  thrown 
overboard ;  and  that,  at  that  time,  the  ice  was  not  quite 
all  used  up. 

The  libellants  contend  that  the  beef  remained  un- 
spoiled until  after  the  vessel  had  left  Key  West  for 
Philadelphia,  and  that  the  cargo  would  have  been  landed 
in  good  merchantable  order  at  Philadelphia  before  the 
time  it,  in  fact,  spoiled,  but  for  the  detentions  specified  in 
the  libel,  because,  but  for  such  detentions,  it  would  have 
been  at  Philadelphia,  unspoiled,  at  a  time  when  it  was  at 
sea,  unspoiled. 

TSo  complaint  is  made  as  to  any  loss  of  time  by  put- 
ting in  at  Key  West.  From  the  time  the  vessel  left 
Galveston  the  second  time  (November  7th,  at  7  A.  m.), 
till  she  substantially  reached  Philadelphia  (November 
22d,  at  3jf  P.  M.),  was  15  days  and  8J  hours.  Leaving 
Galveston  October  31st,  at  11  a.  m.,  a  trip  of  15  days 
and  8^  hours  would  have  brought  her  to  Philadelphia 
November  15th,  at  7|  p.  m.,  at  which  time  she  was  at 
sea,  having  left  Key  West  5  hours  before. 

Was  the  beef  unspoiled  and  merchantable  at  the 
time  the  vessel  left  Key  West  ?  Captain  Denison,  on 
his  direct  examination,  testifies,  that  he  saw  the  cook 
cutting  some  of  the  beef  and  cooking  it,  and  the  men 
eating  it,  on  the  Monday  after  leaving  Key  West  (which 
Monday  was  November  18th) ;  that  it  was  on  the  cabin 
table,  and  eaten  by  some,  after  leaving  Key  West ;  and 

Bt.  Vol.  VIL— 7 


98  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Steamship  FrancU  Wright. 

that  it  cut  as  if  it  was  good.  On  his  cross-examina- 
tion, this  is  his  evidence :  *^  Q.  Did  not  you,  yourself,  at 
that  time,  at  Key  West,  after  the  attempt  was  made  to 
get  the  beef,  say  it  was  stinking?  A.  I  do  not  remem- 
ber that  I  did.  Q.  Will  you  swear  you  did  not  1  A.  I 
will  not.  Q.  Will  you  swear  it  was  not  stinking  ?  J..  I 
will  not  swear.  Q.  Was  it  not,  in  fact,  beginning  to 
taint?  A.  That  is  a  hard  question  for  me  to  answer, 
because  I  did  not  know  the  condition  of  it  then.  Q. 
You  have  been  swearing  to  something  about  its  con- 
dition; I  ask  whether  it  was  not  beginning  to  taint? 
A.  1  had  my  suspicions  about  it.  Q.  Were  not  you  sus- 
picious that  it  was  beginning  to  taint  ?  J..  I  was  told 
it  was  not.  Q.  Did  you  not  know  that  that  beef  was 
beginning  to  taint  at  that  time  1  A.  I  would  not  swear 
it  was  good,  nor  would  I  swear  it  was  bad.  Q.  You 
were  one  of  the  persons  interested  in  the  beef?  A.  I 
was  very  anxious  to  get  it  here  safe.  Q.  Did  you  not 
state,  in  Key  West,  at  that  time,  that  it  was  beginning 
to  taint,  or  was  tainted  ?  ji.  I  might  have  said  so,  but 
I  do  not  remember.  Q.  Did  you  not  say  to  Mr.  Sher- 
man, your  chief  engineer,  that  the  beef  stank,  at  Key 
West  ?  J..  I  may  have  said  so,  but  I  do  not  remember 
that  I  did  ;  I  will  not  swear  I  did  not,  because  I  said  a 
great  deal  about  the  beef  being  bad.  Q.  Did  you  not 
say,  at  Key  West,  that  it  was  *  all  up '  ?  A.  Not  that  I 
remember.  Q.  You  will  not  swear  you  did  not  1  A.  I 
will  not  swear  I  did  not.  Q.  Did  you  not  say,  in  Key 
West,  that  you  were  very  much  worried  about  buying 
the  ice,  as  you  thought  it  was  so  much  money  thrown 
away  ?  -4..  I  said,  in  Key  West,  that  I  would  not  buy 
the  ice,  if  the  party  in  charge  did  not  give  me  a  written 
order  to  buy  it.  Q.  Did  you  not  say  it  was  so  much 
money  thrown  away  ?  J..  I  may  have  said  I  feared  it ;  ice 
was  so  very  high  there,  that  I  hated  to  buy  it,  and  I 
thought  we  had  enough,  when  we  left  Galveston,  to  see 
us  home.' 

Zane,  on  his  direct  examination,  says,  that  the  beef 
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was  in  good  order  when  they  arrived  at  Key  West ;  that 
he  is  snre  it  was  good  the  Tuesday  morning  after  leaving 
Key  West  (which  Tuesday  was  November  19th) ;  that 
he  knows  it  was  good  then  because  he  ate  of  it  and  saw 
others  eat  of  it ;  that  he  examined  it  himself ;  and  that 
he  detected  indications  of  its  spoiling  the  next  day.  On 
cross-examination,  he  says  that  he  gave  some  of  the 
beef  to  one  of  the  Government  vessels  at  Key  West, 
and  it  was  good. 

The  evidence  shows  that  this  was  an  experimental 
▼oyage,  to  see  whether  the  refrigerating  apparatus  and 
machinery  would  work  successfully.  There  were  15  tons 
of  ice  left  on  arriving  at  Key  West.  The  consumption 
of  ice  from  Galveston  to  Key  West,  in  7  days  aUd  8 
hours,  had  been  80  tons.  The  running  time  of  the  vessel 
from  Key  West  to  Philadelphia,  was  6  days  and  12f 
honrs,  after  deducting  the  stoppages,  yet  the  vessel  did 
not  have  over  35  tons  of  ice  (including  the  20  purchased 
at  Key  West),  for  use  during  that  time.  The  same  rate 
of  use  as  from  Galveston  to  Key  West,  would  have  re- 
quired over  71  tons  for  the  voyage  from  Key  West  to 
Philadelphia,  instead  of  35  tons.  If  the  beef  was  good 
at  Key  West,  these  facts  would  tend  to  show  that  its 
subsequent  spoiling  was  due  to  a  want  of  sufficient  ice, 
or,  if  there  was  ice  enough,  to  the  inability  of  the  ai>- 
paratus  to  preserve  the  beef.  Notwithstanding  the  de- 
lay, the  libellants  were  bound  to  use  all  accessible  means 
to  preserve  the  beef.  If  ice  was  needed  and  could  be 
procured,  it  should  have  been  procured  at  Key  West, 
and  such  additional  expense,  and  not  the  loss  of  the 
beef,  have  been  thrown  on  the  claimants.  It  does  not 
appear  that  more  ice  could  not  have  been  obtained  at 
Key  West.  The  impression  produced  by  the  evidence  is 
that,  as  the  ice  was  giving  out,  the  beef  begto  to  spoil, 
and  that  it  spoiled  because  the  ice  gave  out.  The  first 
day  out  from  Key  West,  the  temperature  of  the  refriger- 
ating room  was  about  40  ^  the  usual,  and,  as  I  under- 
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stand  from  the  testimoBy,  the  proper  temperature.  The 
fact  that  SO  small  a  sapply  of  ice  was  procured  at  Key 
West,  and  that  there  was  such  reluctance  on  the  part  of 
the  captain  to  procure  what  he  did,  looks  in  the  direc- 
tion, very  strongly,  of  a  spoiled  condition  in  the  beef, 
at  Key  West,  or  such  a  condition  as  made  it  substan* 
tially  unmerchantable  when  it  reached  Key  West.  This 
is  confirmed  by  the  halting  testimony  of  the  captain. 
If  true,  then  the  delay  before  the  vessel  reached  Key 
West  was  not  the  reason  why  the  beef  did  not  reach 
Philadelphia  in  merchantable  condition,  because,  the 
delay  before  reaching  Key  West  was  only  seven  days, 
and  the  running  time  from  Key  West  to  Philadelphia 
added  to  the  time  the  vessel  remained  at  Key  West  was 
7  days  and  12}  hours.  If  the  beef  was  good  at  Key 
West,  and  spoiled  afterwards  for  want  of  ice,  the  claim- 
ants are  not  shown  to  be  responsible  for  the  loss.  If 
there  was  plenty  of  ice  after  leaving  Key  West,  and  yet 
the  beef  spoiled,  it  would  indicate  inability  in  the  ap- 
paratus to  prevent  the  spoiling,  and  for  this  it  is  not 
shown  that  the  claimants  are  liable. 

As  to  any  melting  of  ice  by  hot  water  in  the  bilge, 
any  effect  therefrom  to  spoil  the  beef  is  covered  by.  the 
views  before  stated.  But  I  am  not  satisfied,  from  the 
evidence,  that  any  hot  water  in  the  bilge,  from  the  leak- 
ing tubes,  had  any  effect  to  raise  the  temperature  of  the 
refrigerating  room,  or  to  melt  any  ice. 

On  a  full  consideration  of  the  whole  case,  I  can  come 
to  no  other  conclusion  than  that  the  libellants  have  not 
made  out  the  cause  of  action  set  forth  in  the  libel,  and 
that  it  must  be  dismissed,  with  costs. 

After  the  rendering  of  the  above  decision,  the  libel- 
lants applied  for  a  new  hearing,  on  further  evidence,  al- 
leging that  they  had  evidence  to  show  that  the  beef  was 
not  spoiled  for  lack  of  ice,  or  for  any  deficiency  in  the 
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apparatus,  which  they  could  have  offered,  if  they  had 
supposed  the  case  was  to  turn  on  that  question. 

BiiATOHFOED,  J.  I  hi^vc  announced  a  decision,  in 
this  case,  that  the  libel  must  be  dismissed,  with  costs. 
ISo  decree  has  been  entered.  The  libellants  apply  for  a 
rehearing  of  the  case  on  further  testimony.  They  state 
that  they  desire  to  present  evidence  on  a  point  on  which 
they  say  the  decision  turned,  and  that  such  point  was 
not  fully  inquired  into  on  the  trial,  and  that  material 
evidence  was  omitted.  It  is  not  claimed  that  there  is 
any  newly  discovered  evidence,  but  it  is  said  that  evi- 
dence which  could  have  been  given  was  not  given.  The 
<;a8e  is  presented  as  merely  one  of  oversight,  and  I  do 
not  think  that  a  retrial  in  such  a  case,  in  an  admiralty 
suit,  ought  to  be  allowed  {The  Vrouw  Herminu^  1  Ch. 
Bob.  163, 171 ;  The  FortiUido,  2  Dodson,  58,  70).  An  ap- 
peal will  give  a  retrial  in  the  Circuit  Gourt,  and  on  that 
the  omitted  evidence  can  be  adduced.  The  claimants 
have  been  subjected  to  one  trial  in  this  Gourt,  and  I 
think  they  have  a  right,  on  the  facts  presented,  to  re- 
quire that  the  omitted  evidence  shall  be  presented,  if  at 
all,  only  on  an  appeal.    The  application  is  refused. 

Benedict^  Taft  and  Benedict,  for  the  libellants. 

€.  DoKtohne  and  T.  B.  StiMman,  for  the  claimants. 


102  SOUTHERN  DISTRICT  OF  HEW  YORK, 


la  the  Matter  d  Reabcn  W.  Howm  A  Chcrlee  A.  Ifacy.  Buiknqiti. 


JASUART,   1874. 

IN   THE   MATTEE   OP   EEUBEN  W.  HOWES    & 
CHAELES  A.  MACY,  BANKEUPTS. 

SUBBEVDER  TO  RsGISTBR.— SsiZURS  BT  MaBSHAL. — IsSUIKO  WaBBAHT. 

A  petition  in  inTolnntarj  bankruptcy  waa  filed  on  Deeember  6th,  187S,  on  which 
an  order  to  ahow  caoae  was  iaeaed,  returnable  December  18th.  On  that  day 
the  bankropta  appeared  by  attorney,  and  the  matter  waa  adjourned  to  the  20th, 
on  whidi  day  an  adjudication  of  bankmptcy  for  want  of  an  answer  waa  made. 
The  warrant  waa  not  iasned  to  the  marshal  till  Janoary  8d.  1874.  On  the  2Sd 
of  Deeember,  the  bankrupts,  by  a  formal  inatmment  in  writing,  surrendered  to 
the  register  all  of  their  property,  and  requested  him  to  take  poaseasion  of  it, 
which  he  did.  On  receiying  the  warrant,  the  marshal  applied  to  the  register 
to  deliver  np  the  property  in  his  possession,  which  he  refused  to  da  The 
marshal  thereupon  applied  to  the  Court  for  an  order  directing  the  register  to 
deliTer  up  the  property: 

ffdd.  That  the  register  must  deliyer  up  the  property  to  the  marshal. 

In  cases  of  inyoluotary  bankruptcy,  the  warrant  to  the  marshal  should  be  issued 
forthwith  upon  the  adjudication. 

There  is  no  such  thing  as  a  surrender  of  property  by  a  bankrupt  to  the  register, 
in  a  case  of  inyoluntary  bankruptcy. 

Blatchford,  J,  On  the  6th  of  December,  1873,  a 
petition  in  involuntary  bankruptcy  was  filed  against  the 
bankrupts,  on  which  an  order  to  show  cause  was  issued, 
returnable  on  the  13th.  On  that  day  the  bankrupts  ap- 
peared by  attorney,  and  the  matter  was  adjourned  to 
the  20th.  On  the  20th  an  adjudication  of  bankruptcy 
for  want  of  answer  after  appearance  was  made.  The 
warrant  was  issued  and  put  into  the  hands  of  the  marshal 
on  the  3d  of  January,  1874.  It  designates  the  24th  of 
January  as  the  day  for  the  first  meeting  of  creditors. 
On  receiving  the  warrant  the  marshal  ascertained  that  a 
large  part  of  the  estate  of  the  bankrupts  was  in  the  pos- 
session of  the  register  to  whom  the  case  was  referred  by 
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the  order  of  adjudicatioD.  The  marshal  demanded  of 
the  register  the  surrender  of  the  same  to  him,  and  the 
register  refused  to  surrender  it  to  the  marshal,  claiming 
that  it  had  been  surrendered'  to  him  by  the  bankrupts 
after  the  adjudication  and  before  the  warrant  was  issued, 
and  that  he  had  a  right  to  retain  it  until  an  assignee 
should  be  appointed,  to  whom  he  could  and  would  trans- 
fer it.  The  marshal  now  applies  to  the  court  for  an 
order  directing  the  register  to  deliver  the  property  forth- 
with to  the  marshal,  to  be  held  by  him  under  the  war- 
rant. On  the  part  of  the  register  it  is  shown  that  the 
bankrupts,  after  their  adjudication  as  such,  by  a  formal 
instrument  in  writing,  signed  by  them,  surrendered  to 
the  said  register  all  of  their  property,  except  exempt 
property,  and  requested  the  said  register  to  take  posses- 
sion of  the  same.  This  instrument  is  dated  December 
20th,  but  was  executed  December  22d.  It  was  made 
with  the  assent  of  the  petitioning  creditor,  and  after 
consultation  with  the  register.  Prior  to  making  it,  the 
bankrupts,  who  had  not  opposed  the  adjudication,  had 
made  preparations  to  apply  to  the  Court  for  an  order 
respecting  their  property,  which  consisted  largely  of 
moneys  on  deposit  in  trust  companies,  •n  interest,  and 
in  a  bank.  Money  was  being  paid  in  on  debts  for  which 
collateral  securities  were  held  by  the  bankrupts,  and  in 
respect  of  which  action  was  necessary.  Suits  were 
pending  against  the  bankrupts,  and  likely  soon  to  go  to 
judgment  and  be  in  a  condition  to  be  enforced  against 
the  property  of  the  bankrupts.  The  schedules  to  be 
prepared  on  the  part  of  the  bankrui)ts  would  be  volu- 
minous, complicated,  and  difficult  to  prepare,  and  would 
require  much  time  for  their  completion.  These  consid- 
erations induced  the  bankrupts  to  make,  and  the  register 
to  accept,  the  surrender.  Thereupon  the  register  took 
the  property  into  his  possession  and  custody.  The 
schedules  have  been  completed,  and  show  about  1,100 
different  creditors.    They  were  not  completed  until  the 
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day  the  warrant  was  issned.  It  is  represented  that  be- 
cause of  the  nifmber  of  the  creditors  and  the  difBculty 
of  preparing  the  schedules,  the  time  for  the  first  meet- 
ing of  creditors  conld  not  until  then  be  fixed.  It  is  also 
stated  that  after  the  surrender  the  State  sheriff  claimed 
to  seize  the  property,  and  was  prevented  from  doing  so 
by  the  fact  that  the  register  had  possession  of  it.  It  is 
also  stated  that  the  bankrupts  were  preparing  a  petition 
and  schedules  to  go  into  voluntary  bankruptcy  when  the 
involuntary  proceedings  were  commenced,  but  that  such 
intention  was  unknown  to  the  petitioning  creditor,  and 
his  intention  to  file  his  petition  was  unknown  to  the 
bankrupts.  * 

I  have  no  hesitation  in  holdiug  that  the  order  applied 
for  by  the  marshal  must  be  made.  By  the  42d  section 
of  the  Act  the  Court  is  required,  on  an  adjudication  in 
involuntary  bankruptcy,  to  forthwith  issue  a  warrant  to 
take  possession  of  the  estate  of  the  debtor.  The  form 
of  the  warrant  is  prescribed  by  Form  No.  59.  That 
form  is,  by  Oeneral  Order  No.  32,  Required  to  be  ob- 
served and  used.  It  requires  the  marshal  to  take  pos- 
session of  all  the  estate,  real  and  personal,  of  the  bank- 
rupt, except  such  as  may  be  by  law  exempt  from  the 
operation  of  the  Act,  and  of  all  his  deeds,  books  of  ac- 
count and  papers,  and  to  keep  the  same  safely  until  the 
appointment  of  an  assignee.-  This  is  the  form  of  the 
warrant  issued  in  this  case.  General  Order  No.  13  makes 
it  the  duty  of  the  marshal,  as  messenger,  to  take  pos- 
session of  the  property  of  the  bankrupt,  and  to  prepare, 
within  three  days  from  the  time  of  taking  such  posses- 
sion, a  complete  inventory  of  all  the  property,  and  to 
return  it  as  soon  as  completed,  subject  to  the  power  of 
the  Court  to  enlarge  the  time  for  making  the  inventory 
and  return.  It  also  requires  the  marshal,  in  case  the 
bankrupt  is  absent  or  cannot  be  found,  to  prepare  a 
schedule  of  the  names  and  residences  of  his  creditors, 
and  the  amount  due  to  each,  from  the  books  or  other 
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papers  of  the  bankrapt  that  may  be  seized  by  him  under 
the  warrant,  and  from  any  other  sources  of  information. 
These  positive  provisions  of  the  statute,  and  of  the 
General  Orders,  constitute  an  entire  scheme  of  procedure. 
The  possession  of  the  property,  in  a  case  of  involuntary 
bankruptcy,  is  given  to  the  marshal,  as  messenger,  eo 
namme^  not  merely  for  safe  custody,  but  with  a  view  to 
the  i>erformance  of  certain  duties.  In  a  case  of  volun- 
tary bankruptcy,  the  debtor  files  his  petition,  which  must 
be  accompanied  by  schedules  containing  an  inventory  of 
his  property  and  a  list  of  his  creditors,  and  a  surrender 
of  the  property  to  the  register  is  for  nothing  but  custody. 
In  a  case  of  involuntary  bankruptcy,  the  marshal  is  re- 
quired to  make  an  inventory  of  the  property  seized,  and 
return  such  inventory  to  the  Court,  and,  if  the  bankrupt 
cannot  be  found,  so  as  to  make  a  schedule  of  his  cred- 
itors, the  marshal  is  required  to  make  such  schedule,  and 
to  make  it  from  the  books  and  papers  which  he  has 
seized  under  the  warrant.  'So  power  is  given  to  any 
other  officer  to  make  the  inventory  or  the  schedule  of 
creditors.  If  the  bankrupt  does  not,  as  required  by  the 
order  of  adjudication.  Form  No.  58,  make  and  transmit 
to  the  marshal,  as  messenger,  a  verified  schedule  of  his 
creditors,  the  schedule  of  creditors  so  to  be  made  by  the 
marshal,  under  General  Order  No.  13,  from  the  books 
and  papers  of  the  bankrupt  seized  under  the  warrant,  is 
the  schedule,  and  the  only  schedule,  which  can  be  used 
in  serving  notices  under  the  warrant  for  the  first  meet- 
ing of  creditors.  Unless  the  marshal  makes  the  seizure 
of  the  books  and  papers  he  cannot  make  the  schedule. 
Unless  he  makes  the  schedule  he  cannot  execute  so 
much  of  the  warrant  as  requires  the  notices  to  creditors 
to  be  given  by  him,  or  make  return  of  its  execution ; 
and,  if  the  notices  are  not  duly  given  (section  12),  there 
can  be  no  election  of  an  assignee.  The  warrant  for  the 
seizure  of  all  the  property  is  as  authoritative  as  the 
warrant  for  the  seizure  of  the  books  and  papers.    There 
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SURBEKDBR  TO  REGISTER.— -SsiZU RE  BT  MaBSHAL. — IbSUIKO  W ARRANT. 

A  petition  in  inTolnntary  bankruptcy  was  filed  on  December  6th,  187S,  on  whidt 
an  order  to  show  cause  was  issued,  returnable  December  18th.  On  that  day 
the  bankrupts  appeared  by  attorney,  and  the  matter  was  adjoomed  to  the  20th» 
on  which  day  an  adjudication  of  bankruptcy  for  want  of  an  answer  was  made. 
The  warrant  was  not  issued  to  the  marshal  till  January  8d,  1874.  On  the  2Sd 
of  December,  the  bankrupts,  by  a  formal  instrument  in  writing,  surrendered  to 
the  register  all  of  their  property,  and  requested  him  to  take  posseasion  of  it, 
which  he  did.  On  receiying  the  warrant,  the  marshal  applied  to  the  register 
to  deliver  up  the  property  in  his  possession,  which  he  refused  to  da  The 
marshal  thereupon  applied  to  the  Court  for  an  order  directing  the  register  ta 
dellTcr  up  the  property: 

Held,  That  the  register  must  delirer  up  the  property  to  the  marshal. 

In  cases  of  inTolnotary  baokruptcy,  the  warrant  to  the  marshal  should  be  issued 
forthwith  upon  the  adjudication. 

There  is  no  such  tiling  as  a  surrender  of  property  by  a  bankrupt  to  the  register, 
in  a  case  of  involuntary  banloruptcy . 

Blatchpord,  J.  On  the  6th  of  December,  1873,  a 
petition  in  involuntary  bankruptcy  was  filed  against  the 
bankrupts,  on  which  an  order  to  show  cause  was  issued, 
returnable  on  the  13th.  On  that  day  the  bankrupts  ap- 
peared by  attorney,  and  the  matter  was  adjourned  to 
the  20th.  On  the  20th  an  adjudication  of  bankruptcy 
for  want  of  answer  after  appearance  was  made.  The 
warrant  was  issued  and  put  into  the  hands  of  the  marshal 
on  the  3d  of  January,  1874.  It  designates  the  24th  of 
January  as  the  day  for  the  first  meeting  of  creditors. 
On  receiving  the  warrant  the  marshal  ascertained  that  a 
large  part  of  the  estate  of  the  bankrupts  was  in  the  pos- 
session of  the  register  to  whom  the  case  was  referred  by 
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the  order  o*f  adjadicatioD.  The  marshal  demanded  of 
the  register  the  surrender  of  the  same  to  him,  and  the 
register  refased  to  surrender  it  to  the  marshal,  claiming 
that  it  had  been  surrendered  to  him  by  the  bankrupts 
after  the  adjudication  and  before  the  warrant  was  issued, 
and  that  he  had  a  right  to  retain  it  until  an  assignee 
should  be  appointed,  to  whom  he  could  and  would  trans- 
fer it.  The  marshal  now  applies  to  the  court  for  an 
order  directing  the  register  to  deliver  the  property  forth- 
with to  the  marshal,  to  be  held  by  him  under  the  war- 
rant. On  the  part  of  the  register  it  is  shown  that  the 
bankrupts,  after  their  adjudication  as  such,  by  a  formal 
instrument  in  writing,  signed  by  them,  surrendered  to 
the  said  register  all  of  their  property,  except  exempt 
property,  and  requested  the  said  register  to  take  posses- 
sion of  the  same.  This  instrument  is  dated  December 
20th,  but  was  executed  December  22d.  It  was  made 
with  the  assent  of  the  petitioning  creditor,  and  after 
consultation  with  the  register.  Prior  to  making  it,  the 
bankrupts,  who  had  not  opposed  the  adjudication,  had 
made  preparations  to  apply  to  the  Court  for  an  order 
respecting  their  property,  which  consisted  largely  of 
moneys  on  deposit  in  trust  companies,  •n  interest,  and 
in  a  bank.  Money  was  being  paid  in  on  debts  for  which 
collateral  securities  were  held  by  the  bankrupts,  and  in 
respect  of  which  action  was  necessary.  Suits  were 
pending  against  the  bankrupts,  and  likely  soon  to  go  to 
judgment  and  be  in  a  condition  to  be  enforced  against 
the  property  of  the  bankrupts.  The  schedules  to  be 
prepared  on  the  part  of  the  bankrupts  would  be  volu- 
minous, complicated,  and  difficult  to  prepare,  and  would 
require  much  time  for  their  completion.  These  consid- 
erations induced  the  bankrupts  to  make,  and  the  register 
to  accept,  the  surrender.  Thereupon  the  register  took 
the  property  into  his  possession  and  custody.  The 
schedules  have  been  completed,  and  show  about  1,100 
different  creditors.    They  were  not  completed  until  the 
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custody  of  another  officer  of  the  Court.    The  answer  is,  | 

that  the  statute  and  the  general  orders  designate  the 
register  as  the  custodian  in  cases  of  voluntary  bank- 
ruptcy, and  the  marshal  as  the  custodian  in  cases  of  in- 
voluntary bankruptcy. 

If  the  duty  of  the  register,  under  section  4  of  the 
Act,  to  receive  the  surrender  of  any  bankrupt,  requires 
him  to  receive  the  surrender  of  any  involuntary  bank- 
rupt who  desires  to  make  a  surrender,  such  bankrupt 
might  as  properly  surrender  his  property  to  the  register 
itfter  the  marshal  had  seized  it  as  before,  and  the  reg- 
ister might  claim  to  take  it  out  of  the  hands  of  the 
marshal. 

But,  in  the  view  that  the  surrender  is  only  one  which 
is  to  be  made  before  the  marshal  has  seized  the  prop- 
erty, it  is  urged  that  cases  of  exigency  may  arise  where, 
after  adjudication  and  before  the  marshal  can  seize  un- 
4er  the  warrant,  or  even  before  the  warrant  can  be  issued 
and  reach  the  marshal,  it  may  be  very  important  and 
indispensable  that  the  register,  as  a  recognized  officer 
of  the  Court,  should  take  possession  of  the  property ; 
that,  in  practice,  the  warrant  cannot  issue  until  the  day 
for  the  first  meeting  of  creditors  can  be  fixed ;  and  that 
that  cannot  be  fixed  until  the  list  of  creditors  is  made 
out,  showing  where  the  creditors  reside,  so  that  a  day 
sufficiently  distant  to  admit  of  notice  being  given  to 
distant  creditors,  may  be  fixed.  There  is  no  force  in 
these  suggestions.  The  42d  section  provides  that,  on 
an  adjudication  in  an  involuntary  case,  the  Court  shall 
Jarthtvith  issue  a  warrant  to  take  possession  of  the  estate 
of  the  debtor.  The  warrant  is  to  issue  instantly,  to 
take  possession  of  the  property.  A  day  for  the  first 
meeting  of  creditors  can  be  named  in  it,  although  the 
schedule  of  creditors  has  not  been  prepared.  .  That  day 
(section  11)  must  be  not  less  than  ten,  nor  more  than 
ninety  days  after  the  issuing  of  the  warrant.  By  the 
warrant  the  marshal  is  required  to  publish  a  general 
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notice  of  tbe  first  meeting,  as  well  as  to  serve  a  special 
notice  thereof  on  each  creditor  whose  name  shall  be  set 
down  in  the  proper  schedale  of  creditors.  If,  on  the  day 
named,  the  notice  required  to  be  published  has  been 
proi>erly  published,  but  the  notices  required  to  be  served 
have  not  been  served,  because  of  the  failure  to  prepare 
the  proper  schedule  of  creditors  in  time  to  allow  a  proper 
length  of  notice  to  be  served,  the  proper  course  is  to  ad- 
journ the  meeting  to  a  day  certain,  and  to  direct  tlie 
giving  for  the  adjourned  day  of  a  new  notice  in  respect 
of  the  serving  of  notices,  but  not  in  respect  of  the 
publication  (In  re  Schepeler,  3  Benedict^  346).  The  war- 
rant  and  the  seizure  under  it  remain  in  force.  There  is, 
therefore,  never  any  propriety  in  delaying,  after  adjudi- 
cation, the  issuing  of  the  warrant  in  an  involuntary  case.. 
On  the  contrary,  it  ought  to  be,  and  can  be,  issued  forth- 
with, as  the  statute  requires,  so  that  the  property  of  the 
bankrupt  may  under  it  be  forthwith  taken  possession  of 
by  the  marshal,  as  the  messenger  of  the  Gourt.  In  this 
way  the  rights  of  all  parties  interested  will  be  preserved, 
and  the  action  of  the  Court  and  its  proper  ofScer  will  be 
prompt  and  efScient,  and  there  wiU  be  no  occasion  for  a 
resort  to  unauthorized  proceedings. 

The  register  and  all  parties  concerned  have  acted 
herein  not  only  in  good  faith  and  with  a  view  to  what 
seemed  to  be  the  best  interests  of  the  estate,  but  they 
had  not,  so  far  as  I  am  aware,  any  express  decision,  as  a 
guide  or  precedent.  An  order  must  be  entered,  direct- 
ing the  register  to  deliver  the  property  to  the  marshal* 

James  C.  Carter^  for  the  motion. 

Luden  Birdseye^  opposed. 
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Liwr. — Advances. — Master. — Limitatiok  of  Master's  Authority. 

— JcRisDicnov  OF  English  Admibaltt. 

The  harqoe  W.,  a  British  yessel.  bouad  from  Montevideo  to  New  York,  put  into 
St  Thomu,  a  DAnish  port,  in  distreae.    The  master  applied  to  N.  dt  Ck>.,  mer- 
chants  there,  to  do  the  boiiness  of  the  Teasel    The  cargo  was  dlschaiged,  some 
of  it  was  found  to  be  dsmaged  and  was  sold,  and  the  rest  was  reshipped  on  the 
ressel,  after  she  had  been  repaired.    Her  repairs  took  about  two  months.    For 
the  baUnoe  of  the  amount  cUdmed  by  N.  4  Co.  for  services  and  expenses  for  the 
vessel  and  her  cargo,  after  deducting  the  proceeds  of  cargo  sold,  N.  dt  Go.  re- 
ceived from  the  master  drafts  on  Ids  owners,  each  containing  on  its  face  the 
words, "  pUce  to  account  of  disbursements  of  barque  W.  and  cargo,  at  this  port^ 
and  recoverable  against  the  vessel,  freight  and  cargo."    The  owners  of  the  vessel 
hsd  written  to  the  master,  from  St.  John,  New  Brunewiok,  a  letter  containing 
those  words:  "  As  soon  as  H  db  P.  heard  of  the  disaster,  they  wrote  you  to  draw 
on  them  for  funds  to  pay  for  your  repairs,  and  sent  letters  to  S.  dt  Go.  to  show 
their  standing.    With  these  we  doubt  not  you  will  be  able  to  obtain  your  funds 
cheaply,  and  thereby  avoid  the  great  expense  of  a  bottomry ;  or,  if  it  could  be 
done  better,  draw  on  us,  either  payable  here  or  in  New  York,  in  gold."    H.  A 
P.  were  the  agents  in  New  York  of  the  owners  of  the  vessel    S.  4  Oa  had  re- 
fused to  furnish  the  funds,  and  N.  A  Go.  bad  agreed  to  raise  them  by  bottomry 
and  respondentia,  before  this  letter  arrived.    On  its  arrival,  the  agreement  for 
bottomry  and  respondentia  was  given  up,  and  a  conditional  agreement  to  take 
the  master's  drafts  on  the  owners  of  the  vessel  was  made.    N.  A  Go.  then  offered 
to  sell  the  proposed  drafts  to  F.  <fe  Co.,  showing  them  the  above  passage  in  the 
letter  of  the  owners.    F.  A  Co.  thereupon  declined  to  buy  the  drafts,  unless  the 
master  would  put  in  the  clause  making  them  recoverable  against  veaseU  freight 
and  cargo.    This  was  done,  and  F.  A  Co.  then  bought  the  drafts  of  N.  A  Go.,  at 
2i  per  cent.  dlBcount,  paying  for  them  in  cash.    F.  A  Go.,  on  the  arrival  of  the 
vessel  in  New  York,  filed  a  libel  against  her  to  recover  the  amount  of  the  drafts  : 
Held,  That  the  authority  of  the  master  to  pledge  the  vessel  to  raise  money  for  the 
repairs,  was,  by  the  letter  of  the  owners,  expressly  limited  to  a  pledge  by  way 
of  bottomry ;  and  that,  as  that  letter  was  shown  to  F.  4  Co.,  they  took  the  draft* 
with  knowledge  that  the  master  was  exceeding  his  powers  in  putting  the  hypoth- 
ecation of  the  vessel  into  the  drafts,  and  that  F.  A  Co.,  therefore,  had  no  lien 
on  the  vessel; 
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Whether  the  HSgh  Ck>nrt  of  Admiralty  in  England  wonld,  under  the  6th  section  of 
the  Act  of  May  17th,  1861  (24  Vichria,  chap.  10),  take  joriadiction  of  a  suit  in 
rem  against  this  British  yessel  to  enforce  a  lien  for  necessaries  f omlBhed  her  in 
a  Dsnlsh  port,  qucsre, 

Bi^ATGHFOBD,  J.  The  libel  in  this  case  sets  forth,  in 
its  first  article,  that  this  is  an  action  foanded  upon  con- 
tract, civil  and  maritime.  It  sets  forth,  in  its  second 
article,  that,  in  January,  1871,  the  British  barque  Wood- 
land being  in  the  port  of  St  Thomas,  in  the  West  Indies, 
and  standing  in  need  of  advances  for  repairs  and  supplies, 
disbursements  and  charges,  J.  Niles  &  Go.,  merchants  in 
St.  Thomas,  advanced  to  the  master  of  said  vessel,  for 
the  purposes  of  said  vessel,  and  on  the  credit  of  said  ves- 
sel and  owners,  the  sum  of  $4,606  24^  for  which  the  said 
master  drew  his  two  certain  drafts  or  bills  of  exchange 
upon  the  owners  of  said  vessel,  dated  Januietry  25th,  1871, 
one  for  $2,000,  in  American  gold  coin,  payable  ten  days 
after  sight,  and  one  for  $2,606  24,  in  American  gold  coin, 
payable  ten  days  after  sight,  whereby  he  pledged  the 
said  vessel,  freight  and  cargo  for  the  payment  of  the 
same,  and  gave  to  whomsoever  might  be  the  holders  of 
said  drafts  a  lien  upon  said  vessel,  freight  and  cargo ; 
that  said  J.  Mies  &  Go.  took  up  said  money,  on  said 
drafts,  of  the  libellants,  and  duly  assigned  to  the  libel- 
lants  the  said  drafts,  and  said  demand  for  repairs  and 
supplies,  disbursements  and  charges,  and  advances,  and 
the  lien  therefor  upon  said  barque,  freight  and  cargo ; 
and  that  the  libellants  advanced  said  money  on  the  credit 
of  said  vessel  and  cargo  and  freight,  and  are  owners  of 
said  lien.  The  third  article  of  the  libel  sets  forth,  that 
said  advances,  repairs,  disbursements  and  charges  were 
material  and  necessary  for  said  vessel,  without  which  she 
could  not  safely  proceed  upon  her  intended  voyage  and 
earn  freight  and  passage  money;  and  that  the  whole 
amount  of  said  advances,  in  American  gold  coin,  is  due 
and  unpaid  to  the  libellants.  The  fourth  article  of  the 
libel  sets  forth,  that  neither  of  said  drafts  has  been  ac- 
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eepted  or  paid,  although  duly  presented  to  said  owners  ; 
and  that  the  libellants  are  the  legal  owners  and  holders 
thereof.    The  libel  prays  process  against  the  vessel  and 

freight. 

The  answer  of  the  owners  of  the  barque  (being  the 
same  persons  who  were  her  owners  at  the  time  of  the 
transactions  set  forth  in  the  libel)  denies  the  foregoing 
allegation  of  the  first  article  of  the  libel.  It  admits  that 
the  barque  was  in  the  port  of  St.  Thomas  in  January, 
1871,  and  denies  all  the  other  allegations  of  the  second 
article  of  the  libel,  except  as  afterwards  admitted  in  the 
answer.  It  denies  the  allegations  of  the  third  article  of 
the  libel.  It  admits  that,  while  the  barque  was  at  St. 
Thomas,  her  master  drew  three  drafts  on  her  owners,  and 
delivered  them  to  the  firm  of  J.  Niles  &  Co.  It  denies 
that  such  drafts  created  any  lien  upon  either  vessel  or 
cargo,  and  denies  that  J.  Niles  &  Oo.  took  up  the  money, 
on  said  drafts  of  the  libellants,  or  assigned  to  the  libel- 
lants the  drafts,  or  the  alleged  demand  for  repairs,  sup- 
l>lies,  disbursements,  charges  or  advances,  or  the  alleged 
lien  therefor,  and  denies  that  the  alleged  advances  for 
which  the  drafts  were  given  were  made  for  the  purposes 
of  the  vessel,  or  on  her  credit.  It  avers  that  a  large  por- 
tion of  the  alleged  advances,  if  made  at  all,  were  made 
for  the  pretended  purposes  of  the  cargo  of  the  vessel,  and 
on  the  credit  of  such  cargo,  and  neither  the  vessel  nor  the 
freight  is  liable  for  the  same ;  and  that  this  Oourt  has  no  j  u- 
risdiction  over  the  case,  and  neither  vessel  nor  cargo 
should  be  held  responsible. 

The  barque  was  a  British  vessel,  owned  by  persons 
residing  at  St.  John,  in  New  Brunswick.  In  November, 
1870,  while  on  a  voyage  from  Montevideo  to  New  York, 
with  a  cargo,  she  put  into  St.  Thomas,  a  Danish  port,  in 
distress,  leaking  badly  and  needing  repairs.  The  firm  of 
J.  Niles  &  Oo.  had  been  established  there  for  twelve 
years,  as  commission  merchants  and  ship  agents.  The 
master  of  the  barque,  Captain  Titus,  applied  to  J.  Niles 
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&  Go.  to  attend  to  the  business  of  the  vessel,  stating  that 
he  had  been  instructed  to  do  so  by  her  owners,  in  the 
event  of  his  having  to  call  at  St.  Thomas.  J.  Niles  &  Oo. 
took  charge  of  the  vessel  and  cargo.  The  cargo  was  dis- 
charged and  stored,  in  order  to  ascertain  the  full  extent 
of  the  damage  to  the  vessel  and  to  enable  the  repairs  to 
be  made.  The  vessel  was  taken  out  of  water,  the  metal 
was  stripped  from  her  bottom,  her  bottom  and  her  top 
sides  were  recalked,  her  spars  and  rigging  were  renewed 
or  repaired,  and  she  wa«  put  into  a  seaworthy  condition 
to  proceed  on  her  voyage  with  her  cargo.  Some  of  the 
cargo  was  found  to  be  badly  damaged  by  sea  water,  and 
was  sold  at  public  auction,  and  the  rest  was  reshipped  on 
the  barque  for  New  York.  This  occupied  about  two 
months.  For  the  balance  of  the  indebtedness  claimed 
by  J.  Niles  &  Co.,  for  services  and  expenses  for  the  ves- 
sel and  her  cargo,  after  deducting  the  net  proceeds  of  the 
damaged  part  of  the  cargo  that  was  sold  at  auction,  J. 
Niles  &  Oo.  received  from  the  master  three  drafts,  drawn 
by  him  at  St.  Thomas,  on  the  owners  of  the  barque  at  St. 
John,  New  Brunswick  (who  are  the  present  claimants  of 
her),  payable  to  the  order  of  J.  Niles  &  Oo.,  in  American 
gold  coin,  in  New  York,  for  the  several  sums  of  $2,000, 
12,606  24  and  $1,500.  The  drafts  were  dated  January 
25th,  1871,  and  were  payable  ten  days  after  sight,  and 
each  contained,  on  its  face,  the  words,  *'  place  to  account 
of  disbursements  of  barque  Woodland  and  cargo,  at  this 
port,  and.  recoverable  against  the  vessel,  freight  and 
cargo.*'  The  draft  for  $1,500  was,  as  Mr.  Niles  testifies, 
"returned  to  Oaptain  Titus,  in  accordance  with  agree- 
ment, for  benefit  of  owners."  J.  Niles  &  Oo*  first  endeav- 
ored, unsuccessfully,  to  obtain  the  necessary  funds 
through  the  firm  of  G.  W.  Smith  &  Oo.,  of  St.  Thomas. 
They  then  made  an  agreement  with  Oaptain  Titus  to 
raise  the  required  funds  by  bottomry  on  the  vessel  and 
respondentia  on  the  cargo.  But  that  was  not  carried 
out,  because  it  was  superseded  by  a  conditional  agree- 
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ment  by  J.  Niles  &  Co.  to  take  drafts  drawn  by  the  mas- 
ter on  the  claimants.    On  the  24th  of  December,  1870, 
the  claimants  wrote,  from  St.  John,  a  letter  to  Captain 
Titus,  at  St.  Thonjas,  to  the  care  of  J.  Niles  &  Co.,  which 
letter  reached  St.  Thomas  on  the  11th  of  January,  1871. 
In  that  letter,  after  acknowledgiug  the  receipt  of  advices 
from  the  master  and  from  J.  Niles  &  Co.,  in  reference  to 
the  disasters  to  the  vessel,  the  claimantB  say :  *'  The  ves- 
sel and  freight  are  but  partly  insured,  but,  whether  in- 
sured or  not,  you  have  simply  to  do  your  duty.    We  may 
say  to  you,  however,  that,  unless  the  vessel  is  much  worse 
than  would  appear  from  the  vague  information  furnished 
us,  you  would  not  be  justified  in  having  her  condemned. 
Should  she  be  Improperly  condemned,  we  could  not  re- 
cover a  penny  of  our  insurance.    The  underwriters  talk 
of  sending  out  their  agents,  and  will  certainly  do  so,  un- 
less they  think  everything  has  been  fairly  and  properly 
done.    On  the  other  hand,  should  it  cost  more  to  repair 
than  the  vessel  will  be  worth  when  done  (she  is  valued  in 
the  policies  at  $10,000),  we  would  have  trouble,  at  least, 
in  collecting.    As  we  are  so  entirely  ignorant  of  the  real 
facts  of  the  case,  we  can  give  no  positive  advice  in  regard 
to  the  foregoing.    It  seems  to  us,  almost,  as  if  you  were 
out  of  the  world,  the  communication  is  so  tedious.    On 
receipt  of  Messrs.  Niles'  letter,  this  morning,  we  were 
greatly  alarmed,  and  we  telegraphed  to  Heaney  &  Parker, 
New  York,  as  follows :  *  Send  following  instructions  to 
Titus,  quickest  manner,  cable  or  otherwise,  namely — 
make  only  such  repairs  as  will  bring  vessel  and  cargo  to 
New  York,  hiring  extra  hands ;  otherwise,  proceed  to  St. 
John  under  t.emporary  repair,  reshipping  cargo  on  other 
vessel.'    This  explains  itself.    Of  course,  if  you  have  to 
resbip  the  cargo  in  another  vessel,  you  will  procure  as 
low  freight  as  possible,  as  the  Woodland  will  receive  the 
difference  between  what  she  was  to  have  as  per  bills  of 
lading  and  what  you  may  have  to  pay  from  St.  Thomas 
to  New  York.    You  will  also  have  to  retain  a  lien  upon 
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the  cargo  for  its  contribution  towards  the  general  aver- 
age expenses.  [As  soon  as  Heaney  &  Parker  heard  of 
the  disaster,  they  wrote  you  to  draw  on  them  for  funds 
to  pay  for  your  repairs,  and  sent  letters  to  G.  W.  Smith 
&  Co.,  to  show  their  standing.  With  these,  we  doubt 
not  you  will  be  able  to  obtain  your  funds  cheaply,  and 
thereby  avoid  the  great  expense  of  a  bottomry ;  or,  if  it 
could  be  done  better,  draw  on  us,  either  payable  here,  or 
in  New  York,  in  gold.]  We  will  merely  add,  that  we 
hope  you  will  use  your  best  judgment,  and  your  best  ex- 
ertions, for  the  interest  of  all  concerned."  G.  W.  Smith 
&  Ck).  having  declined  to  furnish  the  funds,  and  the 
agreement  to  provide  them  by  bottomry  and  respond- 
entia having  been  made,  the  letter  from  the  claimants 
arrived,  and,  in  consequence  of  their  views  expressed 
therein,  the  idea  of  bottomry  was  abandoned,  and  the 
conditional  agreement  to  take  drafts  drawn  on  the  claim- 
ants was  made.  To  carry  that  out,  J.  Niles  &  Co.  offered 
to  sell  the  proposed  drafts  which  were  to  be  drawn  to  the 
libellants,  at  the  same  time  showing  to  them  the  passage 
in  the  said  letter  from  the  claimants,  authorizing  the 
master  to  draw  on  them,  and  referring  to  bottomry,  be- 
ing the  passage,  above  recited,  embraced  in  brackets. 
After  reading  the  passage,  the  libellants  declined  to  pur- 
chase the  drafts,  on  the  ground  that  they  were  not  ac- 
quainted with  the  standing  of  the  claimants,  unless  the 
master  would,  in  drawing  the  drafts,  make  them  recover- 
able against  vessel,  freight  and  cargo.  This  was  agreed 
to  by  the  master  and  earned  out.  The  libellants  bought 
the  two  drafts  mentioned  in  the  libel,  at  2^  per  cent,  dis- 
count, and  paid  for  them  in  cash  to  J.  Niles  &  Co.  J. 
Kiles  &  Co.  indorsed  the  drafts  in  blank  and  delivered 
them  to  the  libellants.  The  money  and  materials  fur- 
nished, and  the  work  done,  were  furnished  and  done  on 
the  recommendation  of  surveyors  appointed  with  the 
approbation  of  the  master,  and  by  the  authority  of  the 
master. 
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It  is  contended,  on  the  part  of  the  claimants,  that, 
according  to  the  law  of  Great  Britain,  as  the  law  govera- 
ing  in  dealings  with  a  British  vessel,  no  implied  author- 
ity exists  in  the  master  of  a  British  vessel,  even  when 
in  a  foreign  port,  to  pledge  his  vessel  for  necessaries,  by 
any  other  form  of  hypothecation  than  a  formal  bot- 
tomry ;  and  that  the  master  of  this  vessel  had  no  snch 
authority,  either  express  or  implied. 

There  is  no  doubt,  that,  from  the  time  of  Charles  II 
until  the  year  1840,  it  was  the  law  of  6.reat  Britain,  that 
no  implied  lien  existed  on  a  vessel,  for  necessaries  sup- 
plied or  repairs  made,  so  as  to  enable  the  creditor  to 
attach  and  sell  her,  to  pay  the  debt.  The  rule  established 
was,  that  an  express,  formal  instrument  of  hypotheca- 
tion was  necessary  to  give  a  lien  for  necessaries  or  re- 
pairs ;  that  such  instrument  must  be  one  making  the  re- 
payment of  the  money  borrowed  dependent  on  the  ar- 
rival of  the  vessel  at  her  destination :  and  that  a  master 
had  no  authority  to  hypothecate  a  vessel  in  any  other 
manner  (Stainbank  v.  Fenning,  11  O.  J5. 51 ;  Stainbank  v. 
Shepard,  13  C.  B.  418).  The  High  Court  of  Admiralty 
in  England  took  no  jurisdiction  of  a  suit  against  a  vessel, 
founded  on  such  an  implied  lien  (The  Two  Ellens,  Law 
Bep.  4  PHvy  Council  Appeals^  161,  166).  But,  by  the 
general  maritime  law  and  the  civil  law«  such  implied  lien 
existed,  and  it  extended  to  all  vessels,  foreign  and  do- 
mestic ;  and  the  Courts  of  Admiralty  of  the  United  States 
always  took  cognizance  of  suits  in  rem  founded  on  such 
implied  liens  for  supx)lies  and  repairs,  in  the  case  of  for- 
eign vessels.  The  rule  of  the  Courts  of  Admiralty  of 
Great  Britain  operated  to  the  prejudice  of  persons  in 
Great  Britain  furnishing  supplies  and  repairs  to  foreign 
vessels,  and  also  to  the  prejudice  of  foreign  vessels,  in 
the  ports  of  Great  Britain,  in  circumstances  of  distress 
or  necessity,  whenever  personal  credit  failed  the  mast<)r. 
It  was,  therefore,  provided  by  statute  {Act  of  August  7th, 
1840,  3  cfe  4  Yicioria,  chap.  65,  §  6),  "  that  the  High  Court 
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of  Admiralty  shall  have  jurisdiction  to  decide  all  claims 
and  demands  whatsoever  *  *  ^  for  necessaries  sup- 
plied to  any  foreign  ship  or  sea-going  vessel,  and  to  en- 
force the  payment  thereof,  whether  such  ship  or  vessel 
maj^  have  been  within  the  body  of  a  county,  or  upon  the 
high  seas,  at  the  time  when  the  *  *  *  necessaries 
were  furnished  in  respect  of  which  such  claim  is  made." 
The  Courts  of  Admiralty  6f  Great  Britain  hold  that  this 
provision  gives  a  maritime  lien  on  a  foreign  vessel  for 
necessaries  supplied  in  a  British  port,  which  can  be  en- 
forced in  Admiralty  against  the  vessel  (The  Ella  A. 
Clark,  8  Law  Times  Bep.  119 ;  The  Two  Ellens,  Lmv  Rep. 
3  Adm.  <&  Eccl.  344,  354,  and  on  appeal,  in  the  Privy 
Council,  Law  Bep.  4  Privy  Council  Appeals^  161,  167). 
rilit  such  provision  only  applies  to  foreign  vessels.  On 
the  17th  of  May,  1861  (24  rictoria,  chap.  10,  §  5),  it  was 
enacted,  that  '^  the  High  Court  of  Admiralty  shall  have 
jurisdiction  over  any  claim  for  necessaries  supplied  to 
any  ship  elsewhere  than  in  the  port  to  which  the  ship 
belongs,  unless  it  be  shown,  to  the  satisfaction  of  the 
Court,  that,  at  the  time  of  the  institution  of  the  cause, 
any  owner  or  part  owner  of  the  ship  is  domiciled  in  En- 
gland or  Wales."  This  provision  is  held  to  extend  to 
necessaries  supplied  in  a  British  port  to  a  vessel  belong- 
ing to  another  British  port.  But,  it  has  been  held  by 
the  High  Court  of  Admiralty  (The  India,  9  Jurist^  new 
series,  part  1,  417),  that  the  6th  section  of  the  Act  of  1840 
does  not  apply  to  necessaries  furnished  in  a  foreign  port, 
and  that  the  5th  section  of  the  Act  of  1861  does  not 
apply  to  foreign  ships.  The  latter  clause  of  the  5th  sec- 
tion of  the  Act  of  1861  is  held  to  have  the  effect  to  pre- 
vent the  ship  from  becoming  chargeable  with  the  debt 
for  necessaries  at  the  time  the  necessaries  are  furnished, 
so  that  all  valid  charges  on  the  ship,  to  which  any  person 
other  than  the  owner  of  the  ship  who  is  liable  for  the 
necessaries  is  entitled,  must  take  precedence  of  such 
debt,  as  a  charge  on  the  ship ;  but,  as  against  the  owner 
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of  the  ship,  the  debt  for  necessaries  becomes  a  charge 
on  the  ship  when  a  suit  in  rem  therefor  against  the  ship 
is  instituted  (The  Pacific,  Brown  <&  Lush.  243 ;  The  Trou- 
badour, Law  Bep.  1  Adm.  dk  JEod.  302 ;  The  Two  Ellens, 
Law  Bep.  4  Privy  Council  Appeals^  161,  170). 

I  do  not  deem  it  necessary  to  inquire  whether  the 
High  Court  of  Admiralty  in  England  would,  under  the 
5th  section  of  the  Act  of  1861,  take  jurisdiction  of  a  suit 
in  rem  against  this  British  vessel,  to  enforce  the  lieu 
claimed  in  this  case  for  necessaries  supplied  to  such  ves- 
sel in  the  Danish  port  of  St.  Thomas.  For,  I  am  of 
opinion  that  the  transactions  above  recited  created  no 
lien  on  this  vessel.  1  do  not  mean  to  intimate  that  the 
jurisdiction  of  this  Court  fails  because  the  necessaries 
were  furnished  to  a  foreign  vessel  at  a  port  foreign  both 
to  her  and  to  the  United  States,  or  that  jurisdiction  in 
such  cases,  in  rem^  cannot  be  exercised  by  the  Admiralty 
Courts  of  the  United  States. 

The  authority  of  the  master  of  a  vessel  as  to  repair- 
ing her  or  supplying  her  with  necessaries,  whether 
abroad  or  at  home,  is  limited  by  the  express  or  implied 
authority  derivable  from  the  laws  of  the  vessel's  coun- 
try, or  the  usage  of  the  trade,  or  the  business  of  the 
ship,  or  the  instructions  of  the  owner ;  and  he  cannot 
bind  either  the  vessel,  or  her  owner,  beyond  such  limits. 
In  respect  of  money  advanced  in  a  foreign  port,  for  nec- 
essaries, the  inquiry  is  not  as  to  the  authority  of  the 
master  by  the  law  of  the  foreign  port,  but  as  to  whether 
the  money  was  advanced  for  necessaries,  or  within  the 
scope  of  the  master's  authority,  according  to  the  law  of 
tlie  vessel's  country.  The  master  has  no  power  to  bind 
the  owner  of  the  vessel,  or  the  vessel  herself,  beyond  the 
authority  given  to  him  by  the  owner ;  and  the  extent  of 
Huch  authority  must  be  limited  to  the  express  instruc- 
tions of  the  owner,  or  to  instnictions  to  be  implied  from 
the  law  of  the  country  where  the  vessel  belongs  and  the 
owner  resides.     Private  instructions,  unknown  to  the 
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person  who  advances  money  for  necessaries,  cannot 
atfect  the  rights  of  such  person,  where  he  knows  that  the 
general  maritime  law  of  the  country  to  which  the  vessel 
belongs  imports  authority  in  the  paster  to  make  the 
contract  relied  on.  But,  even  where  such  law,  in  the 
absence  of  instructions,  wonld  import  such  authority, 
instructions  which  limit  such  authority  will,  if  made 
known  to  the  party  who  contracts  with  the  master,  be- 
fore the  contract  is  made,  operate  to  prevent  such  party 
from  claiming  against  the  owner  of  the  vessel  anything 
which  does  not  fall  within  the  scope  of  such  limited  au- 
thority {Abbott  on  Shipping^  Amer.  edition  of  1829,  pp.  190 
to  132 ;  Pope  V.  Nickerson,  3  Story,  465,  477  to  483). 

In  the  present  case,  the  libellants  have  put  in  evi- 
dence the  letter  of  December  24th,  1870,  from  the  claim- 
ants to  the  master.  That  letter  was  made  known  to  J. 
Niles  &  Go.  and  to  the  libellants.  It  authorizes  the  rais- 
ing of  the  funds  by  drafts  on  Heaney  &  Parker,  or  by 
drafts  on  the  claimants,  and  states  that  the  claimants 
have  no  doubt  that  the  master  will  be  able  to  obtain 
funds  in  that  way.  But  it  contemplates,  as  the  alterna- 
tive means,  only  a  bottomry.  It  authorizes  a  bottomry 
if  ja  resort  to  drafts  fails.  But  it  authorizes  only  drafts 
or  a  bottomry.  It  must  be  regarded  as  excluding  the 
master  from  resorting  to  anything  but  drafts  or  a  bot- 
tomry, and  as  excluding  him  from  resorting  to  the  crea- 
tion of  a  lien  on  the  vessel  by  any  form  of  hypotheca- 
tion other  than  a  bottomry,  or  to  the  creation  of  such  a 
lien  as  is  asserted  in  this  case,  whether  an  implied  lien 
to  result  from  the  transactions,  or  whatever  lien  the  lan-^ 
guage  of  the  drafts  may  be  claimed  to  create.  J.  Niles 
&  Co.  and  the  libellants  declined  to  take  the  master's 
drafts,  as  authorized  by  the  letter,  and  insisted  that  the 
master  should  undertake  to  create  a  lien  on  the  vessel 
by  other  means  than  a  bottomry.  They  insisted  that 
the  master  should  exceed  his  authority,  as  defined  and 
limited  by  the  letter. 
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It  is  of  no  consequence  to  show  that  a  resort  to  bot- 
tomry would  have  been  more  expensive  to  the  claimants. 
They  had  a  right  to  limit  the  authority  of  the  master, 
and  they  did  so.  It  is  of  importance  to  so  administer 
the  maritime  law,  that  vessels  in  distress  in  foreign  ports 
shall  not  be  deprived  of  the  means  of  obtaining  relief, 
but  it  is  no  less  important  that  masters  of  vessels,  and 
persons  dealing  with  them  with  knowledge  of  the  in- 
structions under  which  they  are  acting,  shall  keep  within 
the  limits  of  such  instructions. 

As  this  is  not  a  case  cammunia  juris^  and  both  parties 
are  foreigners,  and  the  contract  was  made  with  reference 
to  the  law  of  the  vessel's  country,  it  is  a  case  where  the 
question  of  the  liability  of  the  owners  of  the  vessel  can, 
with  especial  propriety,  be  determined  by  the  tribunals 
of  such  country. 

The  libel  must  be  dismissed,  with  costs. 

«r.  Bidgway^  for  the  libellants. 
T.  Scudder^  for  the  claimants. 
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Collision. — Rulk  or  Damagx. — Cost  ot  Cargo  at  Plage  op  Ship- 

MKNT. InTBRKST. 

The  btrqne  M.,  boand  from  Monteirideo  to  Boston,  wa«  sank  in  a  ooUidon  with 
the  steamer  A.  about  twenty  miles  from  Boston  harbor.  The  steamer  was  held 
liable  for  the  loss.  The  commissioDer,  to  whom  it  was  referred  to  compute  the 
damages,  having  made  his  report,  both  parties  filed  exceptions  to  it,  bringing 
up  the  question,  what  was  the  true  rule  of  damages  for  the  loss  of  the  cargo, 
and  as  to  the  allowance  of  interest: 
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SM,  That  tho  trae  role  of  damiiges  in  such  a  case,  is  to  allow  ths  cost  of  the  cargo 
at  its  place  of  shipmeDt,  with  expenses  and  charges,  and  insurance  and  interest ; 

That,  where  the  contract  price  at  which  cargo  was  purchased  included  the  ex- 
penses of  patting  it  alongside  the  vessel,  charges  for  brokerage  and  commissions 
and  conaol's  certificates  in  purchasing  and  shipping,  if  paid,  and  usual  and  nee- 
easary,  are  to  be  allowed,  as  pari  of  the  cost. 

On  cargo  bought  generally,  charges  for  putting  the  cargo  alongside  are  allowable 
also.  Charges  for  putting  money  at  the  parchase  place  to  pay  for  the  cargo 
ore  not  allowable.  Interest  on  the  purchase  price  paid,  from  the  time  it  was 
paid,  is  allowable,  and  also  interest  on  all  other  allowable  items.  But  the  rate 
of  interest  allowed  is  six  per  cent 

The  aUowaace  of  interest  in  cases  of  tort  is  a  matter  of  discretion. 

Blatchfosd,  J.  The  bark  Merrimac  was,  on  the 
20th  of  April,  1871,  in  daylight,  in  a  thick  fog,  run  down 
and  sunk,  with  her  cargo,  by  the  steamer  Aleppo,  at  a 
point  about  twenty  miles  from  Boston  harbor,  and  about 
half  that  distance  from  Boston  lighthouse.  She  had 
come,  with  her  cargo,  from  Montevideo,  and  was  bound 
to  Boston.  On  a  libel  filed  by  the  owners  of  the  bark, 
and  of  her  pending  freight,  and  by  the  owners  of  prop- 
erty and  cargo  on  board  of  her,  and  by  her  officers  and 
crew,  to  recover  the  value  of  the  bark,  and  of  such 
freight  and  property  and  cargo,  and  of  the  effects  and 
clothing  of  the  officers  and  crew,  and  the  amount  of  the 
wages  lost  by  the  officers  and  crew,  in  consequence  of 
the  sinking  of  the  bark,  with  said  cargo  and  other  prop- 
erty, this  Court  held  that  the  steamer  was  solely  in  fault 
for  the  collision,  and  rendered  a  decree  that  the  libellants 
recover  against  the  steamer  the  damages  sustained  by 
them  by  reason  of  the  collision,  and  that  it  be  referred 
to  a  commissioner  to  ascertain  and  compute  the  amount 
of  such  damages.  The  report  of  the  commissioner  has 
been  made.  It  is  not  questioned  in  any  particular  by 
either  party,  except  as  to  its  conclusions  respecting  the 
amount  of  damages  by  the  loss  of  the  cargo,  and  respect- 
ing interest. 

The  commissioner  reports  that  it  was  contended  on 
the  part  of  the  libellants,  owners  of  cargo,  that  they  are 
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entitled  to  be  paid  the  market  value  thereof  in  Boston, 
at  the  time  when  it  was  lost,  less  duties,  freight  and 
charges  for  landing,  with  interest  at  7  per  cent,  per  annum 
from  the  date  of  the  loss,  being  the  sum  of  $112,147  76, 
as  shown  by  schedule  No.  1  annexed  to  the  report.  He 
further  reports  that  the  claimants  insisted  that  the  dam- 
ages should  not  exceed  the  actual  cost  of  the  cargo  at 
its  port  of  shipment  (part  having  been  shipped  at  Colo- 
nia  and  part  at  Montevideo),  with  expenses  of  lading, 
and  that  the  interest  should  not  exceed  6  per  cent  per 
annum  from  the  time  of  the  loss,  being  the  sum  of 
$68,558  34,  as  shown  by  schedule  No.  2,  annexed  to  the 
report.  He  further  reports  that  he  has  refused  to  adopt 
either  of  the  rules  above  stated,  but  has  allowed  to  the 
libellants  the  actual  cost  of  the  cargo,  with  expenses  of 
lading  on  board,  and  such  increase  in  the  market  value 
at  the  port  of  shipment  as  occurred  previous  to  the  loss 
of  the  vessel,  with  in.terest  at  7  per  cent,  per  annum  from 
the  time  of  the  loss,  being  the  sum  of  $81,378  46,  as 
shown  by  schedule  No.  3,  annexed  to  the  report. 

The  libellants  except  to  the«report,  because  the  com- 
missioner refused  to  adopt  the  rule  so  contended  for  by 
them,  and  because  he  made  the  allowance  which  he  did 
make.  The  claimants  except  to  it,  (1)  because  he  has 
allowed  for  the  value  of  the  cargo  more  than  its  market 
value  at  the  port  of  shipment,  with  interest  at  6  per  cent, 
per  annum  ;  and  (2)  because  he  has  allowed  to  the  libel- 
lants, in  addition  to  the  actual  cost  of  the  cargo,  an  in- 
crease in  its  market  value  occurring  prior  to  the  dat^  of 
the  loss ;  and  (3)  because  he  has  allowed  11^  per  cent,  on 
the  cost  of  the  cargo  belonging  to  three  of  the  owners 
of  cargo,  without  stating  the  ground  on  which  such 
allowance  is  made ;  and  (4)  because  there  is  no  evidence 
to  sustain  such  allowance  of  17^  per  cent. ;  and  (5)  be- 
cause he  has  allowed  2J  per  cent,  on  the  cost  of  the  cargo 
belonging  to  another  owner  of  cargo,  for  rise  in  value 
from  the  time  of  purchase  to  the  time  of  loss  ;  and  (6) 


JANUARY,  1874.  133 


The  Steamship  Aleppe. 


because  be  bas  allowed  premiums  of  insarance  in  addi- 
tion to  cost  and  increase  in  market  price  to  tbe  time  of 
loss  ;  and  (7)  because  be  bas  allowed,  in  addition  to  tbe 
cost  of  cargo  and  increase  in  market  value  to  tbe  time  of 
loss,  cbarges  for  purcbasing  and  shipping  cargo,  ex- 
penses of  classification,  consul's  certificates,  commissions 
for  drawing  excbange,  brokerage  on  sale  of  excbange, 
interest  on  cost  between  time  of  payment  and  reimburse- 
ment by  excbange,  London  bankers'  commission  and 
premium  of  excbange,  and  because  sucb  items  are  es- 
pecially improper  if  tbe  libellants  are  allowed  tbe  market 
value  at  tbe  time  of  the  loss ;  and  (8)  because  be  bas 
allowed  on  tbe  cargo  belonging  to  tbree  of  tbe  owners  of 
cargo,  tbe  difference  between  tbe  purchase  money  and 
the  whole  cost  of  sucb  cargo  on  board,  and  because  sucb 
items  are  especially  improper  if  the  libellants  are  allowed 
tbe  market  value  at  the  time  of  the  loss ;  and  (9)  because 
he  bas  allowed  interest,  and  at  the  rate  of  7  per  cent,  per 
annuvfhy  on  all  the  items  allowed  in  his  report,  as  well  as 
on  those  found  in  schedule  No.  3,  no  evidence  having 
been  given  of  payment,  or  loss,  of  interest,  or  of  any 
other  circumstances  justifying  the  allowance  of  it,  and 
also  because  tbe  rate  of  interest  in  this  Court  is  only  6 
per  cent,  per  annum. 

The  report  of  the  commissioner,  in  connection  with 
schedule  No.  3,  shows  that  he  has  allowed,  as  damages, 
to  the  four  owners  of  cargo,  the  actual  cost  of  the  cargo, 
with  the  expenses  of  lading  on  board,  and  such  increase 
in  tbe  market  value  thereof  at  the  port  of  shipment,  as 
occurred  previous  to  the  loss  of  the  cargo,  with  interest 
at  the  rate  of  7  per  cent,  per  annum.  The  cargo  was  wool. 
As  to  each  one  of  three  of  tbe  owners,  schedule  No.  3 
shows  that  the  mode  adopted  of  arriving  at  the  amount 
reported  was  this :  set  down  the  cost,  in  gold,  of  the 
purchase  of  the  wool,  "without  charges  of  shipment  or 
other  expenses ; "  to  this  add  11  j^  per  cent,  thereon,  for 
gold  premium ;   to  the  resulting  sum  add  17j^  per  cent. 
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thereon  (for  what,  is  not  stated  in  the  schedule)  ;  to  the 
resulting  sum  add  an  item  as  ^'  difference  between  cost 
of  purchase  and  whole  cost  of  wool  on  board  in  car* 
rency,"  and  an  item  as  "cost  of  insurance,"  and  an  item 
as  "interest  from  April  20th,  1871,  at  7  jw  cent.'^  This 
mode  produces  allowances  to  the  three  owners,  seyerally, 
of  117,591  65,  and  $29,038 18,  and  129,207  62.  As  to  the 
fourth  owner,  schedule  No.  3  shows  that  the  mode  of 
arriving  at  the  amount  reported  was  this  :  set  down  the 
cost,  in  Montevideo  paper  currency,  of  the  purchase  of 
the  wool ;  to  this  add  2j^  per  cent  thereon,  as  "  rise  in 
value  from  time  of  purchase  to  time  of  loss,"  and  lA\per 
cent,  thereon,  as  "commissions,  &c.,"  and  an  item  as 
"  cost  of  shipment ; ''  to  the  resulting  s.um  (which  is  put 
down  as  "  total  cost,  in  Montevideo  currency,")  turned 
into  gold  at  92rVir  P^  <^»*'  thereon,  add  an  item,  as  "  in- 
surance paid,  in  gold  ; "  to  the  resulting  sum  add  Hi  per 
cent  premium  thereon  ;  to  the  resulting  sum  (which  is 
put  down  as  "total  in  United  States  currency,")  aiid 
"  interest  from  April  20th,  1871,  at  7  per  cent:'  This 
mode  produces  an  allowance  to  the  fourth  owner  of 
$5,541  01. 

The  exceptions  raise  the  question,  whether  the  allow- 
ance for  loss  of  cargo  ought  to  be  the  market  value  of  it 
in  Boston  at  the  time  of  the  loss,  less  freight,  duties, 
and  charges  for  landing ;  or,  whether  it  should  be  only 
the  actual  cost  of  the  cargo  when  on  board  of  the  vessel 
at  the  port  of  shipment  (including  expense  of  lading), 
which  may  be  regarded  as  its  market  value  when  on 
board,  at  such  port,  without  any  addition  for  any  in- 
crease in  the  market  value  of  like  cargo  at  such  port, 
occurring  prior  to  the  time  of  the  loss ;  or  whether  it 
should  be  what  the  report  allows,  namely,  the  actual 
cost  when  on  board  of  the  vessel,  at  the  port  of  ship- 
ment (including  expense  of  lading),  with  the  addition  of 
the  increase  in  the  market  value  of  like  cargo  at  such 
port,  occurring  prior  to  the  time  of  the  loss. 
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The  cases  in  which  the  question  is  considered  are  few 
in  number.  The  general  rule,  in  causes  of  collision,  is 
easily  stated.  In  The  Gazelle  (2  TF.  Boh.  279),  it  is 
said,  that  "  the  right  against  the  wrong-doer  is  for  a 
restitutio  in  inte^rtcm,"  and  that  the  suffering  party  must 
be  put  **  as  nearly  as  possible  in  the  same  situation  in 
which  he  would  have  been  if  no  collision  had  taken 
place."  In  Smith  v.  Oondry  (1  Howard^  28),  it  is  said : 
"It  is  the  actual  damage  sustained  by  the  party  at  the 
time  and  plaee  of  the  injury,  th*at  is  the  measure  of  dam* 
ages."'  In  Williamson  v.  Barrett  (13  Howard,  101,  110), 
it  is  said:  ''The  general  rule  regulating  damages  in 
eases  of  collision  is  to  allow  the  injured  party  an  in- 
demnity to  the  extent  of  the  loss  sustained.  This 
general  rule  is  obvious  enough ;  but  there  is  a  good 
deal  of  difficulty  in  stating  the  grounds  upon  which  to 
arrive,  in  all  cases,  at  the  proper  measure  of  that  in- 
demnity." But  the  question  remains— what  sum  of 
money,  in  the  given  case,  will  be  a  restitutio  in  integrum^ 
a  replacing  of  the  actual  damage,  an  indemnity  to  the 
extent  of  the  loss.  Whatever  that  sum  is,  it  must  be 
fixed,  as  nearly  as  may  be,  as  of  the  time  and  place 
of  the  loss. 

The  general  principle,  in  cases  of  cargo  lost  or  dam- 
aged by  collision,  is  thus  stated  in  Lowndes  on  Collisions 
(p.  157) :  **  If,  by  reason  of  collision,  the  cargo  on  board 
is  lost  or  damaged,  the  owner  of  it  Is  entitled  to  compen- 
sation for  his  actual  loss  ;  that  is  to  sa; ,  to  the  sum  for 
which  such  cargo  would  have  been  sold  had  there  been 
no  collision,  minus  such  expenses  as  must,  in  that  case, 
have  been  incurred  in  order  to  realize  the  proceeds,  and 
deducting  also  the  sum  for  which  it  may  have  actually 
been  sold." 

In  Murray  v.  The  Charming  Betsy  (2  Cranch,  64),  in 
1804,  which  was  the  case  of  a  seizure  of  a  vessel  and 
cargo,  by  a  United  States  frigate,  as  forfeited  for  a  vio- 
lation of  a  non-intercourse  law,  the  Supreme  Court,  in 


126  SOOTHERN  DISTRICT  OF  NEW  YORK, 

The  SU*am8bip  Aleppo. 

declaring  tbe  seizure  to  have  been  illegal,  and  Molding 
the  owner  of  the  vessel  and  eargo  to  be  entitled  to  dam- 
ages for  the  seizure  (the  cargo  having  been  procured  at 
St.  Thomas,  and  the  vessel  and  cargo  having  been  seized 
at  sea,  and  carried  into  Martinique,  and  tbe  cargo  having 
been  sold  at  Martinique,  by  the  captain  of  the  frigate, 
and  the  vessel  having  been  brought  into  Philadelphia, 
and  there  libelled),  decided  that  the  damages  for  not  re- 
storing the  vessel  and  cargo  at  Martinique  should  be  the 
actual  prime  cost  of  the*  vessel  and  cargo,  with  interest 
thereon,  including  the  insurance  actually  paid  and  such 
expenses  as  were  necessarily  sustained  in  consequence 
of  bringing  the  vessel  into  the  United  States. 

In  the  case  of  The  Lively  (1  Gallisan,  315),  in  1812, 
Judge  Story  says,  that  ''in  eases  where  the  vessel  and 
cargo  have  been  captured,  and  afterwards  lost  to  the 
owner,  the  Supreme  Court  of  the  United  States  have 
confined  themselves  to  the  prime  value  thereof,  and  in- 
terest thereon,  to  the  judgment."  He  also  says:  "I 
am  not  aware  of  a  single  authority  in  the  higher  Courts 
of  Admiralty,  in  which  supposed  profits  have  formed  an 
item  of  damage  in  cases  of  restitution.  *  *  *  i  have 
not  been  able  to  trace  in  later  reports  a  single  instance 
where  loss  of  profits  has  been  allowed."  He  then  ex- 
amines the  question  upon  principle,  and  comes  to  the 
conclusion  that  an  allowance  of  damages  upon  the  basis 
of  a  calculation  of  profits  is  inadmissible,  and  sayS;  that 
such  a  rule  has  been  rejected  by  Courts  of  law  in  oMi- 
nary  cases,  and  that,  instead  of  deciding  upon  the  gains 
or  losses  of  parties  in  particular  cases,  a  uniform  inter- 
est has  been  applied,  as  the  measure  of  damages  for  tbe 
detention  of  the  property.  Much  of  his  rea^soning  ap- 
plies as  well  to  the  loss  of  cargo  in  a  case  of  collision  as 
to  a  case  of  illegal  capture,  which  was  the  case  before 
him.  A  calculation  of  profits  involves  uncertainty,  and 
proceeds  upon  the  contingencies  of  the  market,  and  is  a 
calculation  upon  conjecture,  and  would  work  injustice  if 
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applied  to  the  case  of  a  bad  market  and  a  loss  thereby, 
and  would  be  a  rule  which  would  always  work  substan- 
tially one  way,  and  would  fall  heavily  on  the  innocent 
owner  of  a  colliding  vessel  held  in  fault  for  the  negli- 
gence of  her  master.  All  these  considerations  lead  to 
the  conclusion  that  profits,  on  the  supposition  of  the 
prosperous  termination  of  the  voyage,  ought  not,  in  any 
case,  to  constitute  an  item  of  damage. 

The  case  of  The  Anna  Maria   (2  WheaUm,  327),  in 

1817,  was  one  of  marine  trespass  by  a  privateer,  where  a 
vessel  and  her  cargo  were  unlawfully  captured  and  sold. 
The  Supreme  Court  awarded,  as  damages,  the  value  of 
the  vessel,  and  the  prime  cost  of  the  cargo,  with  all 
charges,  and  the  premium  of  insurance',  if  paid,  with  in- 
terest. 

The  case  of  The  Amiable  Nancy  (3  WheaUm^  546),  in 

1818,  was  one  of  marine  trespass  by  a  privateer,  in  the 
seizure  and  detention  of  a  vessel  and  her  cargo.  In  re- 
jecting an  item  for  the  loss  of  the  supposed  profits  of 
the  voyage  on  which  the  vessel  was  bound,  the  Supreme 
Court  say:  *^The  probable  or  possible  benefits  of  a 
voyage  as  yet  in  flerij  can  never  attbrd  a  sate  rule  by 
which  to  estimate  damages  in  cases  of  a  marine  trespass. 
There  is  so  much  uncertainty  in  the  rule  itself,  so  many 
contingencies  which  may  vary  or  extinguish  its  applica- 
tion, and  so  many  difiQculties  in  sustaining  its  legal  cor^ 
rectness,  that  the  Court  cannot  believe  it  proper  to  en- 
tertain it.  In  several  cases  in  this  Court,  the  claim  for 
profits  has  been  expressly  overruled ;  and  in  Del  Col  v. 
Arnold  (3  DaU.  333),  and  The  Anna  Maria  (2  Wlieat  327), 
it  was,  after  strict  consideration,  held,  that  the  prime 
cost  or  value  of  the  property  lost,  at  the  time  of  the 
loss,  and,  in  case  of  injury,  the  diminution  in  value  by 
reason  of  the  injury,  with  interest  upon  such  valuation, 
afforded  the  true  measure  for  assessing  damages.  This 
rule  may  not  secure  a  complete  indemnity  for  all  pos- 
sible injuries,  but  it  has  certainty  and  general  applicabil- 
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ity  to  recommend  it,  and,  in  almost  all  cases,  will  give  a 
ifair  and  just  recompense."  In  allowing  interest  in  tfais 
case,  the  Sapreme  Oourt  fixed  the  rate  at  six  i^  cent 

The  case  of  Smith  r.  Oondry  (1  Howard,  28),  in  1843, 
was  one  of  a  collision  between  two  American  vessels  in 
the  port  of  Liverpool.  The  injured  vessel  had  a  cargo 
of  salt,  and  was  ready  to  sail  for  the  United  States.  She 
offered  to  prove  that,  if  she  had  not  been  prevented 
from  sailing  by  the  injury  complained  of,  she  would  have 
arrived  at  her  iK>rfc  of  destination  with  her  cargo  in 
season  to  have  obtained  more  for  it  than  she  received. 
The  evidence  was  rejected.  The  Supreme  Court  say : 
*'It  has  been  repeatedly  decided  in  cases  of  insurance, 
that  the  insured  cannot  recover  for  the  loss  of  probable 
profits  at  the  port  of  destination,  and  that  the  value  of 
the  goods  at  the  plaae  of  shipment  is  the  measure  of 
compensation.  There  can  be  no  good  reason  for  estab- 
lishing a  different  rule  in  cases  of  loss  by  collision.  It 
is  the  actual  damage  sustained  by  the  party  at  the  time 
and  place  of  the  injury  that  is  the  measure  of  damages." 

In  Williamson  v.  Barrett  (13  Howard,  101),  in  1861, 
the  Court  considered  the  question,  in  a  collision  case,  of 
the  allowance  to  the  injured  vessel  of  compensation, 
during  the  time  necessary  to  repair  her  and  fit  her  for 
business,  for  the  loss  of  what  she  would  have  produced 
by  chartering  her  to  run  in  the  business  in  which  she 
had  usually  been  engaged.  The  Court  followed  the 
principle  of  the  decision  in  the  case  of  The  Gazelle  (2 
TF.  Eol.  279).  It  conceded  that  the  earnings  of  a  ves- 
sel not  under  a  charter  party  must,  in  some  measure, 
depend  upon  the  contingency  of  obtaining  employment 
for  her,  but  it  held  that  the  market  price  of  her  hire  af- 
forded a  proper  rule  for  estimating  the  damage  sustained 
on  account  of  the  loss  of  her  service.  Three  of  the 
judges  dissented,  holding  that  the  case  fell  within  the 
rule,  that,  in  cases  of  marine  torts,  no  damages  could 
be  allowed  for  the  loss  of  a  market,  or  for  the  probable 
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profits  of  a  voyage.    The  opinion  of  the  Oourt  was  de- 
livered by  Mr.  Justice  Nelson. 

The  case  of  The  Ocean  Queen,  in  this  Oourt,  in  1866| 
unreported,  was  one  of  collision,  where  a  schooner  oy,  a 
YOjBge  from  Baltimore  to  Providence,  with  a  cargo,  was, 
with  sach  cargo,  sunk  at  sea,  by  a  collision.    The  com- 
missioner, in  assessing  the  damages  to  the  cargo,  took 
the  price  it  would  have  brought  at  the  port  of  destina- 
tion, instead  of  the  price  paid  at  the  port  of  shipment. 
The    claimants   excepted  to  the  report.    This   Oourt 
(Shipman,  J.)  said:    '*I  think  the  exception  on  this 
point  is  well  taken.    It  is  open  to  the  objections  stated 
by  Mr.  Justice  Story,  in  the  case  of  The  Lively  (1  OaU. 
315) .     Though  that  was  not  a  case  of  damage  by  collision, 
it  was  a  case  of  damage  by  another  kind  of  tort.    His 
remarks  are,  therefore,  apt  and  to  the  point.    To  estimate 
the  damages  by  what  the  cargo  would  have  sold  for,  if  it 
reached   the   port  of  destination,    partakes,    in   some 
measure,  of  conjecture,  and  assumes  that  for  certain 
which  is,  after  all,  contingent.    The  schooner,  in  this 
case,  might  never  have  reached  her  port  of  destination, 
even  if  she  had  not  collided  with  the  Ocean  Queen 
She  was  exposed  to  all  the  ordinary  perils  of  navigation — 
collision,  fire,  and  the  numberless  dangers  which  attend 
vessels  on  the  sea.    I  understand  the  correct  rule  to  be 
laid  down  by  the  Supreme  Oourt  of  the  United  States, 
in  Smith  v.  Oondry  (1  Haw.  28),  which  is,  the  value  of 
the  goods  at  the  port  of  shipment.    To  this  should  be 
added  the  expense  of  navigating  the  vessel  to  the  place 
where  the  collision  occurred,  including  also  the  lading  of 
the  cargo  on  board.    On  this  amount,  the  libellant  is 
entitled  to  interest  at  six  jier  cent,  from  the  time  of  the 
collision.*'    On  appeal  to  the  Oircnit  Oourt,  by  the  claim* 
ants,  that  Oourt  (Nelson,  J.,  5  BkUchf.  O.  O.  B.  493),  in 
1867,  said  :  **  The  only  question  worthy  of  notice  is  that 
of  damages  in  respect  to  the  cargo.    The  owners  of  the 
cargo  claim  that  they  are  entitled  to  the  market  value  of 
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the  cargo,  consisting  of  flour,  com  and  feed,  at  the  port 
of  destination,  Providence,  or,  at  least,  to  the  general 
increased  market  value  that  took  place  between  the  time 
of, the  shipment  at  Baltimore,  and  the  time  of  the 
collision.  The  Court  below  held,  that  the  damages  should 
be  ascertained  from  the  value  of  the  goods  at  the  port 
of  shipment,  including  all  expenses  of  transportation 
to  the  place  of  collision,  and  of  the  lading  of  the  cargo 
on  board,  &c.,  together  with  interest,  at  the  rate  of  six 
per  cent,  per  a/nn/um^  from  the  time  of  the  collision^ 
This  is  the  rule,  substantially,  as  settled  in  the  case  of 
The  Anna  Maria  (2  WheaUm^  327),  and  in  Smith  v.  Con- 
dry  (1  Howard^  28,  35),  as  governing  in  all  cases  of 
marine  torts.  (See,  also.  The  Schooner  Lively,  1  GaJUson^ 
315.)" 

The  case  of  The  Yaughan  and  The  Telegraph,  in  this 
Coiirt  (2  Benedict^  47),  in  1867,  was  a  case  of  the  loss  of 
a  cargo  of  barley,  on  the  Hudson  river,  between  iN'ew- 
burgh  and  Cold  Spring,  by  a  collision,  the  barley  being 
in  transit  on  a  canal-boat  from  Canada  to  iN'ew  York» 
The  commissioner,  in  computing  the  damages  for  the 
loss  of  the  barley,  took,  as  its  value,  the  price  at  which 
other  barley,  on  another  boat  in  the  same  tow,  was  sold 
at  New  York,  a  few  days  after  the  collision,  deducting 
therefrom  the  commission  for  the  sale,  and  the  freight 
on  the  barley,  and  adding  interest  on  the  remainder  at 
seven  per  cent  per  annum.  The  claimants  excepted  to 
the  report,  on  the  grounds  that  the  commissioner  should 
not  have  taken  the  value  at  New  York,  or  ^t  the  place 
of  collision,  but  should  have  taken  it  at  the  place  of 
shipment,  and  that  the  proper  rate  of  interest  was  six 
per  cent,  per  annnm^  and  not  seven.  In  disposing  of  the 
case,  I  referred  to  the  authorities  above  cited,  and  said : 
'*  The  law  is  well  settled,  that,  in  case  a  contract  to 
deliver  goods  is  broken,  the  party  is  entitled  to  recover 
the  full  value  of  the  goods  at  the  place  of  delivery. 
*    *    *    But  in  cases  of  loss  of  cargo  by  collision,  or 
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Other  tort,  the  rule  is  equally  well  settled,  that  the  value 
of  the  lost  property  at  the  time  and  place  of  its  shipment 
is  the  measure  of  damages."  I  held  the  commissioner 
to  have  erred  in  not  adopting,  as  the  measure  of  dam- 
ages, the  value  of  the  barley  at  the  port  of  shipment, 
and  in  allowing  interest  at  seven  per  cent,  and  not  at  six. 
The  Circuit  Court,  on  appeal  (Nelson,  J.)  concurred  in 
the  view,  that  the  proper  rule  of  damages,  in  respect  to 
the  cargo,  was  its  value  at  the  port  of  shipment.  The 
Supreme  Court,  in  its  opinion  in  the  case,  on  appeal 
(14  WaOace,  258,  267),  says  :  '*  In  the  District  Court,  it 
was  held,  that  the  proper  rule  of  damages  where  a  car^o 
is  lost  in  transitu  by  a  collision,  or  other  tort,  is  the 
value  of  the  goods  at  the  time  and  place  of  shipment. 
It  was  conceded,  that,  upon  the  breach  of  a  contract 
for  the  delivery  of  goods  at  a  particular  place,  the 
measure  of  damages  is  the  full  value  of  the  goods  at 
such  place.  Both  propositions  are  correct  and  are  well 
settled  in  our  jurisprudence." 

The  libellants,  in  supporting  their  exception,  contend 
that  the  proper  measure  of  damages  is  the  market  value 
of  the  wool  in  Boston,  on  the  day  of  its  loss,  less  duties, 
freight  and  charges  for  landing,  and  less,  ako  (an  item 
not  referred  to  in  their  exception,  or  before  the  com- 
missioner), the  reasonable  cost  of  insuring  the  cargo 
from  the  pl^^ce  of  loss  to  Boston.  They  insist  that  this 
would  give  the  value  of  the  cargo  at  the  time  and  place 
of  its  destination,  and  would  be  in  accordance  with  the 
rule  laid  down  ip  Smith  v.  Condry.  But  this  construction 
of  the  rule  would  fritter  it  away  altogether.  The  value 
at  Liverpool,  of  a  cargo  lost  by  collision  in  the  port  of 
Liverpool,  bound  to  Boston,  would  be  ascertained  by 
taking  its  market  value  at  Boston,  and  deducting* duties, 
freight,  expenses  of  landing  and  insurance.  This  might 
give  the  very  profits  which  were  refused  in  Smith  v. 
Condry.  « 

It  is  nrged,  for  the  libellants,  that  this  cargo  was  lost 
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but  a  few  miles  from  BostoD.  But  it  was  lost  at  a  point 
where,  as  the  facts  show,  there  was  greater  peril  than  in 
the  whole  voyage.  If  the  barque  had  not  been  run 
down  by  the  Aleppo,  she  might  have  been  run  down 
during  the  same  fog  by  some  other  vessel,  nearer  to 
Boston.  If  she  had  collided  one  mile  further  from 
Boston  with  some  other  vessel,  in  a  fog,  and  her  cargo 
had  been  lost  thereby,  its  owners  might,  with  equal  force, 
have  contended  for  the  rule  they  now  contend  for.  Yet 
it  is  shown  that  equaLperil  exists  one  mile  nearer  Boston, 
in  a  fog.  The  contingency  of  a  safe  arrival  at  Boston, 
in  a  case  like  the  present,  is  purely  a  matter  of  con- 
jecture. 

It  is  contended,  by  the  libellants,  that  Smith  v.  Oon- 
dry  is  overruled  by  Williamson  v.  Barrett,  if  the  former 
case  is  to  be  considered  as  laying  down  the  rule,  that 
increased  values  or  expected  profits  or  earnings  can 
never  be  allowed  as  damages  in  collision  cases.  It  is 
^sufficient  to  say,  that  the  Supreme  Gourt,  and  the  judges 
who  concurred  in  the  opinion  of  the  Gourt  in  the  latter 
•case,  have  never  regarded  the  latter  case  as  overruling 
the  former.  Mr.  Justice  Nelson,  who  delivered  the 
opinion  of  the  Gourt  in  the  latter  case,  cites  the  former 
«ase,  in  The  Ocean  Queen,  as  settling  the  rule  which  is 
to  govern  on  like  questions  in  all  cases  of  marine  torts. 
In  the  .case  of  The  Vaughan  and  The  Telegraph,  the 
Supreme  Gourt  sanction  the  rule  which,  in  the  same 
<5ase,  I  had,  on  the  authority  of  Smith  v.  Oondry,  adopted ; 
and,  in  the  very  next  case  in  the  same  volume  (The 
Cayuga,  14  TToKace,  270),  the  same  Court  maintain  the 
doctrine  of  Williamson  v.  Barrett,  that  reasonable  de- 
murrage, for  unavoidable  detention  while  repairing  an 
injured  vessel,  is  a  proper  charge  in  all  suits  for  damages 
by  collision. 

It  seems  to  me  impossible,  either  on  principle  or  on 
authority,  to  admit  the  rule  of  damage%  contended  for 
Jby  the  libellants.    That  rule  was  not  departed  from  in 
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the  case  of  The  Bassia  (4  Benedict^  572),  where  the  valae 
at  New  York,  of  a  cargo  which  had  arrived  frou  a  foreign 
porty  and  was  damaged  by  a  collision  on  board  of  a 
vessel  at  her  anchorage  in  the  harbor  of  New  York,  less 
freight  and  duties,  was  allowed ;  or  in  the  case  of  The 
Alabama,  in  this  Ooart,  where  the  value  at  New  York, 
of  a  vessel  which  had  arrived  from  a  foreign  i)ort,  and 
was  owned  there,  and  was  damaged  by  a  collision  in  the 
harbor  of  New  Yoik,  off  Staten  Island,  was  allowed. 
The  principle  of  these  allowances  was,  that  the  property 
was  not  in  t/ranaitu^  but  was,  substantially,  at  New  York, 
as  a  market. 

It  is  equally  impossible  to  sustain  the  rule  of  damages 
adopted  by  the  commissioner.  The  general  increase 
in  market  value,  between  the  time  of  shipment  and  the 
time  of  the  collision,  was  claimed  and  disallowed  by  the 
Circuit  Court  for  this  District,  in  the  case  of  The  Ocean 
Queen.  I  should  feel  bound  by  that  decision,  so  long  as 
it  was  not  overruled,  even  if  I  did  not  concur  in  its  pro- 
priety. But  it  seems  to  me  a  correct  decision.  No  prin- 
ciple of  restitutio  in  integrum^  or  of  putting  the  suffering 
party  as  nearly  as  possil^le  in  the  same  situation  in  which 
he  would  have  been  if  no  collision  had  taken  place,  or 
of  giving  him  the  actual  damage  sustained  by  him  at  the 
time  and  place  of  the  injury,  or  of  giving  him  indemnity 
to  the  extent  of  the  loss  sustained — as  the  general  rule 
is  thus  variously  expressed — ^requires  or  admits  an  allow- 
ance made  on  the  principle  adopted  by  the  commissioner 
in  this  case.  It  is  true,  that  the  place  of  the  loss  was 
not  Montevideo,  and  that,  at  the  time  of  the  loss,  like 
wool  with  that  composing  this  cargo  may  have  been 
worth  more  in  the  market  at  Montevideo  than  it  cost 
the  libellants  to  buy  this  wool.  In  a  strict  sense,  there 
was  no  market,  at  the  place  of  the  loss,  for  the  sale  of 
the  wool,  but  it  had  for  the  libellants  the  value  of  the 
money  which  they  had  expended  upon  it,  in  procuring  it 
and  lading  it  and  transporting  it  to  the  place  where  it 
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the  cargo,  consisting  of  flour,  corn  and  feed,  at  the  port 
of  destination,  Providence,  or,  at  leaat,  to  the  general 
increased  market  value  that  took  place  between  the  time 
of  the  shipment  at  Baltimore,   and  the  time  of  the 
collision.    The  Court  below  held,  that  the  damages  should 
be  ascertained  from  the  value  of  the  goods  at  the  port 
of  shipment,  including  aU  expenses  of  transportation 
to  the  place  of  collision,  and  of  the  lading  of  the  cargo 
on  board,  &c-,  together  with  interest,  at  the  rate  of  six 
per  cent,  per  mwum,  from  the  time  of  the   collision. 
This  is  the  rule,  substantially,  as  settled  in  the  case  of 
The  Anna  Maria  (2  Wheatan,  327),  and  in  Smith  v.  Con- 
dry  (1  Howard,  28,  35),  as  governing  in  all  cases  of 
marine  torts.    (See,  also.  The  Schooner  Lively,  1  GdUisan, 

315.)"  .     ^. 

The  case  of  The  Vaughan  and  The  Telegraph,  m  this 

Court  (2  JBenecKce,  47),  in  1867,  was  a  case  of  the  loss  of 
a  cargo  of  barley,  on  the  Hudson  river,  between  New- 
burgh  and  Cold  Spring,  by  a  collision,  the  barley  being 
in  transit  on  a  canal-boat  from  Canada  to  New  York. 
The  commissioner,  in  computing  the  damages  for  the 
loss  of  the  barley,  took,  as  its  value,  the  price  at  which 
other  barley,  on  another  boat  in  the  same  tow,  was  sold 
at  New  York,  a  few  days  after  the  collision,  deducting 
therefrom  the  commission  for  the  sale,  and  the  freight 
on  the  barley,  and  adding  interest  on  the  remainder  at 
seven  per  cent,  per  annum.    The  claimants  excepted  to 
the  report,  on  the  grounds  that  the  commissioner  should 
not  have  taken  the  value  at  New  York,  or  ^t  the  place 
of  collision,  but  should  have  taken  it  at  the  place  of 
shipment,  and  that  the  proper  rate  of  interest  was  six 
per  cent,  per  awimm,  and  not  seven.    In  disposing  of  the 
case,  I  referred  to  the  authorities  above  cited,  and  said : 
**  The  law  is  well  settled,  that,  in  case  a  contract  to 
deliver  goods  is  broken,  the  party  is  entitled  to  recover 
the  full  value  of  the  goods  at  the  place  of  delivery. 
*    *    *    But  in  cases  of  loss  of  cargo  by  collision,  or 
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Other  tort,  the  rule  is  equally  well  settled,  that  the  value 
of  the  lost  property  at  the  time  and  place  of  its  shipment 
is  the  measure  of  damages/'  I  held  the  commissioner 
to  have  erred  in  not  adopting,  as  the  measure  of  dam- 
ages, the  value  of  the  barley  at  the  port  of  shipment, 
land  in  allowing  interest  at  seven  per  cent,  and  not  at  six. 
The  Circuit  Court,  on  appeal  (Nelson,  J.)  concurred  in 
the  view,  that  the  proper  rule  of  damages,  in  respect  to 
the  cargo,  was  its  value  at  the  port  of  shipment.  The 
Supreme  Court,  in  its  opinion  in  the  case,  on  appeal 
(14  Wattaoe,  258,  267),  says  :  '*  In  the  District  Court,  it 
was  held,  that  the  proper  rule  of  damages  where  a  car^o 
is  lost  in  transitu  by  a  collision,  or  other  tort,  is  the 
value  of  the  goods  at  the  time  and  place  of  shipment. 
It  was  conceded,  that,  upon  the  breach  of  a  contract 
for  the  delivery  of  goods  at  a  particular  place,  the 
measure  of  damages  is  the  full  value  of  the  goods  at 
such  place.  Both  propositions  are  correct  and  are  well 
settled  in  our  jurisprudence." 

The  libellants,  in  supporting  their  exception,  contend 
that  the  proper  measure  of  damages  is  the  market  value 
of  the  wool  in  Boston,  on  the  day  of  its  loss,  less  duties, 
freight  and  charges  for  landing,  and  less,  also  (an  item 
not  referred  to  in  their  exception,  or  before  the  com- 
missioner), the  reasonable  cost  of  insuring  the  cargo 
from  the  place  of  loss  to  Boston.  They  insist  that  this 
would  give  the  value  of  the  cargo  at  the  time  and  place 
of  its  destination,  and  would  be  in  accordance  with  the 
rule  laid  down  in  Smith  v.  Condry.  But  this  construction 
of  the  rule  would  fritter  it  away  altogether.  The  value 
at  Liverpool,  of  a  cargo  lost  by  collision  in  the  port  of 
Liverpool,  bound  to  Boston,  would  be  ascertained  by 
taking  its  market  value  at  Boston, and deductingduties, 
freight,  expenses  of  landing  and  insurance.  This  might 
give  the  very  profits  which  were  refused  in  Smith  v. 
Condry.  « 

It  is  urged,  for  the  libellants,  that  this  cargo  was  lost 
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But  the  i^te  of  interest  rnnst  be  six  per  eewt*^  and  not 
seven. 

As  to  interest  on  money  paid  out  by  the  Ubellants^ 
there  oan  be  no  proper  objection  to  its  allowance.  As  to 
interest  on  the  other  items  above  referred  to,  interest  is 
not  allowable  as  a  matter  of  law,  except  in  cases  of  con- 
tracty  or  the  unlawful  detention  of  money.  In  cases  of 
tort,  its  allowance  as  damages  is  a  matter  of  discretion 
(Lincoln  ff.  Olaflin,  7  Wallace,  132, 139).  It  seems  to  me 
a  proper  allowance,  in  this  case,  on  the  items  referred  to 
(Allen  V.  Mackay,  1  Sprague,  219,  225 ;  Egbert  t^.  Bait.  & 
Ohio  B.  B.  Go.  2  Benedict,  223,  225,  226). 

In  Admiralty,  in  cases  of  collision,  where  interest  is 
allowed,  it  ought  to  be  a  uniform  rate,  and  not  one  vary- 
ing with  the  laws  of  the  States  (Hemmenway  v.  Fisher, 
20  Bowwrd,  255,  259).  Such  rate  of  interest,  in  collision 
cases  tried  in  this  Oourt,  has  been  and  is  six  per  cewL, 
except,  that,  on  money  paid  out  here,  for  repairs  made 
here,  interest  according  to  the  law  of  this  State  has,  in 
some  cases,  been  allowed.  This  rate  of  six  per  cent,  was 
fixed  at  an  early  day,  in  analogy,  i)erhaps,  to  the  rate 
fixed  by  Act  of  Gongress  as  the  rate  on  bonds  for  duties 
to  the  United  States  (Act  of  March  2d,  1799,  §  65, 1  17: 8. 
Stat  at  LargCy  677).  It  is  the  rate  which  the  Supreme 
Gourt  has  allowed  in  cases  of  this  kind. 

The  third  exception  of  the  claimants  is  technically 
correct  and  must  be  allowed.  The  other  exceptions  of 
both  parties  are  disposed  of  in  accordance  with  the  views 
hereinbefore  expressed,  and  the  case  must  be  referred 
back  to  the  Gommissioner  to  be  adjusted  accordingly. 

T.  ScuMer  and  J.  C.  Dodge  (of  Boston),  for  the  libel- 
lants. 

IX  D.  Lord,  for  the  claimants. 
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Tva  AHD  Tow. — Nboliobkob. — Notios  of  Dahgbr. 

Where  a  canal-boat,  while  being  towed  through  a  channel  before  the  ice  was  all 
out  at  it,  atmck  the  shore  ice  and  sank — ^the  master  of  the  boat  haying  known 
In  adviaoe  of  the  danger,  and  the  tng  having  refused  to  take  pay  or  be  reepon- 
slbie  for  damage : 

Stld,  That  there  was,  under  the  agreement,  no  negligence  on  the  part  of  the  tng 
in  undertaking  the  seryice  at  a  time  when  it  was  necessarily  hazardous ;  and 
that  on  the  eyidence  there  was  no  negligence  in  the  performance  of  the  service 
8o£Sffieot  to  make  the  tng  liable. 

IiiT  March,  1873,  the  canal-boat  Mohawk  was  towed 
from  Passaic,  N.  J.,  to  Port  Johnson,  the  master  of  the 
canal-boat  knowing  that  the  ice  in  the  channel  waa 
strong  and  the  passage  dangerous.  The  owners  of  the 
tng  were  unwilling  to  have  her  undertake  the  work,  be- 
cause of  the  danger,  and  because  they  did  not  tow  for 
hire  ;  and  had  refused  to  take  any  pay  for  the  service,  or 
to  be  responsible  for  damage.  The  trip  was  made  safely, 
and  the  boat  got  a  load  of  coal.  The  charterers  of  the 
eanal-boat  went  several  times  to  get  them  to  tow  the 
boat  back  loaded ;  and,  finally,  the  owners  of  the  tug 
agreed  to  do  so  on  the  same  conditions ;  and  the  Mo- 
hawk came  out  from  Port  Johnson  to  intercept  the  tug 
on  her  way  to  Passaic,  and  was  taken  in  tow.  When  near 
the  mouth  of  Passaic  river,  the  Mohawk  struck  the  shore 
ice,  was  cut  open  and  sank.    Her  owner  libelled  the  tug» 

*  This  decisien  was  affirmed  by  the  Circnit  Court  on  appeal 
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claimiDg  that  the  injury  was  caused  by  negligence  on 
the  part  of  the  tug.  This  the  claimants  denied,  and 
they  set  up  as  defenses,  their  refusal  to  incur  responsi- 
bility, the  bad  condition  of  the  Mohawk^  and  the  ineffi- 
cient handling  of  her  while  in  the  tow. 

Benedict,  J.  ni>on  examination  of  the  pleadings 
and  proofs  in  this  cause,  I  am  of  the  opinion  that  the 
loss  of  the  libellant's  boat  was  not  caused  by  any  negli- 
gence on  the  part  of  the  tug  in  her  management  of  the 
tow,  but  arose  from  perils  necessarily  incident  to  an 
attempt  to  tow  the  boat  in  a  channel  made  narrow  and 
dangerous  by  ice.  The  nature  of  the  service  to  be  per- 
formed, and  the  character  of  the  risks  attendant  upon 
its  performance,  were  known  at  the  time  when  the  tug 
was  employed. .  Under  such  an  employment  as  the  evi- 
dence discloses,  the  tug  cannot  be  chargeable  for  negli- 
gence in  undertaking  the  service  at  a  time  when  it  was 
necessarily  hazardous  to  the  tow ;  and,  upon  the  proofs, 
the  service,  when  undertaken,  was  performed  with  all 
the  regard  for  the  safety  of  the  tow  that  circumstances 
would  permit. 

The  libel  must,  accordingly,  be  dismissed  with  costs. 

For  libellants,  Wilcox  dk  Hobis. 

m 

For  claimant,  B.  T.  WUd. 
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Tug  and  Tow. — Choice  of  Coursss. — Nbqliobncb. 

Wh«re  Bereral  courses  are  open  to  the  master  of  a  tug-boat  io  an  emergency,  and 
damage  results  to  a  boat  in  tow  from  the  course  which  he  chooses  to  adopt : 

Sdd,  That,  to  warrant  an  action  against  the  tug,  for  negligence  in  taking  such 
course,  clear  proof  must  be  f^ven  that  the  course  taken  was  manifestly  the  most 
dangerous. 

Benedict,  J.  The  tow-boat  Mohawk,  while  engaged 
in  taking  a  tow  of  eleven  canal-boats  from  Port  John- 
son to  the  East  river,  after  tnming  the  buoy  at  Bobbins' 
Beef,  encountered  a  wind  which  raised  so  heavy  a  sea  as 
to  make  it  unsafe  to  attempt  to  continue  her  course 
across  the  bay  against  the  tide,  and  she  thereupon  bore 
away  for  the  shelter  of  the  breakwater  at  Gowanus.  As 
the  tow  was  about  turning  the  end  of  the  breakwater, 
and  before  reaching  still  water,  some  of  the  canal-boats 
sunk,  and  among  them,  one  loaded  with  coal  belonging 
to  the  libellant,  who  now  brings  this  action  to  recover 
its  value  from  the  tow-boat.  The  negligence  charged  is 
that  the  tow-boat  had  taken  too  large  a  tow,  and,  be- 
cause of  insufficient  power  to  do  otherwise,  took  a  course 
for  Gowanus,  whereby  she  improperly  imperiled  the  canal- 
boats  and  caused  the  loss  of  the  libellants'  coal. 

Upon  the  proofs,  I  am  of  the  opinion  that  the  wind 
and  sea  which  this  tow  encountered  was  no  more  than 
might  reasonably  be  anticipated  at  this  season  of  the 
year,  in  the  locality  in  question.  I  am  further  of  the 
opinion  that  the  obligation  is  upon  owners  of  tow-boats, 
towing  in  this  locality,  to  limit  the  size  of  their  tows  to 

*  This  decision  was  affirmed  by  the  Circuit  Court  on  appeal. 
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the  capacity  of  the  boats  to  move  the  tows  with  reason- 
able dispatch  to  the  safest  shelter  at  hand,  in  case  of 
meeting  a  wind  too  heavy  to  permit  the  tow  to  keep  on 
across  the  bay  against  the  wind. 

For  a  tow  situated  as  this  one  was,  several  courses 
are  open.  She  may  tnrn  back  into  the  Kills,  or  go  down 
to  Quarantine,  or  keep  up  along  the  Jersey  shore,  or 
bear  away  before  the  wind  for  Gowanus  breakwater* 
The  latter  course  was  selected  by  the  Mohawk.  It.  is 
made  evident  by  the  proofs  that,  with  a  tow  of  eleven 
boats,  no  other  course  was  possible  for  her,  owing  to  her 
inability  to  move  such  a  tow  against  the  wind  and  tide. 
But  it  is  not  shown  by  a  clear  preponderance  of  evidence 
that  any  of  the  other  courses  above  indicated  as  open 
for  a  boat  so  situated  involved  less  danger  to  the  tow 
than  the  one  selected  by  this  boat. 

Upon  the  evidence  produced  in  this  cause,  I  am  un- 
able to  decide  that  the  course  which  this  boat  pursued 
is  not  as  safe  a  proceeding  as  either  of  the  others. 

The  master  of  a  tow  situated  like  the  present  should 
not  be  held  guilty  of  negligence  in  selecting  one  of  sev- 
eral courses  open  in  such  an  emergency,  unless  it  be 
made  to  appear,  by  a  clear  preponderance  of  evidence, 
that  he  selected  a  course  manifestly  more  dangerous 
than  the  others.  In  the  absence  of  a  clear  weight  of 
evidence  to  that  effect,  I  must  hold  that  the  negligence 
charged  has  not  been  proved  against  the  tow-boat,  and 
the  libel  must  be  dismissed. 

For  libellant,  B.  H,  Huntley. 

For  claimant,  BeebCj  Donohue  dk  Cooke. 
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IN  THE  MATTEE  OF  WALTER  P.   LONG  AND 
ALBERT  B.  COREY,  BANKRUPTS. 

JOIKT  AND  SlPAEATE  EbTATB.--AoRSB«NT  BY  ONB  PaRTNBR  TO  PaT 

Debts  ob  Firm. 

• 

A  ten  eornpoeed  of  two  members  was  dissolved  by  agreement,  one  partner,  L., 
takiog  the  property  and  agreeing  to  pay  the  debU  of  the  firm.  The  firm  waa 
afterwards  put  into  inroluntary  bankruptcy.  The  assignee  in  bankruptcy  re- 
ceiyed  property  which  had  been  property  of  the  firm,  and  also  individual  prop- 
erty of  L.,  and^ebta  were  proved  against  the  firm  and  also  against  L.  individually. 
One  creditor,  M.,  filed  proofs  of  debt  both  against  the  firm  and  against  L.,  both 
ibmided  in  part  on  firm  notes  and  in  part  on  individual  notes  of  L.,  but  all 
given  for  goods  sold  by  M.  to  the  firm : 

HM,  that,  as  the  bankruptcy  proceedings  were  against  both  of  the  copartners,  as 
such,  the  proTisions  of  the  {:6th  section  of  the  bankruptcy  act  must  apply,  even 
though  there  was  no  joint  property ; 

That,  the  transfer  of  the  firm  property  to  L.  having  been  made  honestly  and  in 
good  faith,  upon  a  dissolution,  and  for  a  valuable  consideration,  and  without  any 
fraud  or  c<iUusion  between  the  partners  to  defeat  the  rights  of  the  joint  credit- 
orB>  the  joint  property  became,  by  the  transfer,  the  separate  property  of  L. ; 

That  M.  was  entitled  to  be  admitted  to  the  list  of  L.'s  separate  creditors,  and  to 
share  in  dividends  out  of  his  separate  estate. 

The  cases  of  Howe  «.  Lawrence  (9  CWAta^,  658) ;  Robb  v,  Mudge  (14  Oray,  684) ; 
and  Wild  v.  Dean  (8  AUm,  679)  criticised. 

Pbiob  to  the  7th  of  December,  1869,  the  bank- 
rupts, Long  and  Corey,  were  partners  in  trade.  On 
that  day  they  executed  a  written  agreement,  dissolv- 
ing the  copartnership  from  and  after  that  date,  and 
further  agreeing,  (1)  that  Corey  should  receive,  as  his 
share  of  the  capital,  business  and  good  will  of  the  late 
firm,  the  amount  theretofore  i^eed  upon  by  the  parties ; 
(2)  that  Corey  thereby  assigned  to  Long  all  his  interest 
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in  all  debts  payaUe  to  the  late  firm,  and  all  his  interest 
in  the  property,  effects,  capital  and  good  will  of  the  late 
firm ;  (3)  that,  in  consideration  of  proTisions  one  and 
two,  Long  should  pay  all  debts  against  the  late  firm,  and 
hold  Corey  free  from  all  claim  thereon.  On  the  13th  of 
January,  1870,  Corey  brought  a  snit  in  a  State  Court 
against  Long,  in  which  a  receiver  was  appointed  of  the 
property  which  had  been  the  copartnership  property  of 
the  late  firm.  On  the  15th  of  January,  1870»  the  receiver 
took  possession  of  such  property.  On  the  22d  of  April, 
1870,  William  Macfarlane,  as  a  creditor  of  the  bankrupts, 
as  such  copartners,  commenced  proceedings  in  this  Court 
against  them  to  have  them  adjudged  involuntary  bank- 
rupts,  whereon  they  were  adjudged  bankrupts  on  the 
90th  of  April,  1870.  Creditors  of  the  copartnership 
proved  debts,  and  elected  William  P.  Bnckmaster  to  be 
assignee,  and  the  usual  assignment  was  made  to  him 
May  26th,  1870.  (Jnder  an  order  of  the  State  Court,  the 
receiver  delivered  over  to  the  assignee  the  property  in 
his  bauds.  The  assignee  collected  money  from  such 
property,  and  also  money  which  was  the  separate  estate 
of  Long.  In  March,  1872,  the  assignee  paid  out  of  the 
proceeds  of  the  property  received  from  the  receiver  a 
dividend  of  four  per  cent,  on  the  copartnership  debts 
proved.  Macfarlane,  in  his  petition  in  bankruptcy,  set 
forth  as  his  claims  against  the  copartnership,  five  notes 
of  the  firm  and  one  of  Long  individually.  On  May  23d, 
1870,  he  filed  a  proof  of  debt  against  the  bankrupts  as 
copartners,  in  which  he  included  all  those  six  notes,  stat- 
ing that  they  were  given  for  merchandise  sold  by  him 
to  the  firm,  and  on  that  he  received  the  dividend  of  four 
per  cent.  In  July,  1873,  he  filed  a  proof  of  debt  against 
Long  individually,  including  the  same  six  notes,  and 
seven  others,  and  statmg  that  Long  had  assumed  to  pay 
the  indebtedness  of  the  firm,  and  that  thereupon  the  notes 
became  the  separate  and  individual  indebtedness  of  Long 
to  him.    He  credited  the  amount  of  the  dividend  received 
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by  him  from  the  copartnership  estate.    Three  individual 
creditors  of  Long  proved  claims  against  his  separate 
estate,  and  on  their  application  proceedings  were  taken 
to  re-examine  Macfarlane's  proof  of  debt  of  July,  1873» 
It  appeared  that  the  agreement  of  December  7th,  1869,  was 
never  shown  to  any  of  the  creditors  of  the  firm,  and  that 
none  of  them  had  released  Oorey  from  the  debts  of  the 
firm.     Four  of  Long's  individual  notes  were  given  to 
Macfarlane  for  goods  sold  by  him  to  the  firm  before  its 
dissolution*    Macfarlane  testified  that,  when  they  wero 
given,  Long  told  him  that  the  firm  was  dissolved,  and 
that  he  had  assumed  the  debts,  and  would  settle  for 
them  with  his  individual  notes.     The  evidence   also 
showed  that,  after  December  7th,  1869,  Long  signed,  in 
the  name  of  the  firm,  and  gave  to  Macfarlane,  a  note  of 
the  firm's  for  goods  bought  by  the  firm  from  Macfarlane 
prior  to  its  dissolution,  and  for  which  no  note  had  before 
been  given.    Long,  in  his  testimony,  expressed  himself 
surprised  to  find  he  had  given  the  four  individual  notes, 
and  accounted  for  his  doing  so  by  saying  that  he  could 
not  tell  how  it  happened,  but  supposed  he  did  it  hastily. 
Some  of  the  merchandise  bought  from  Macfarlane,  for 
which  such-  four  notes  were  given,   passed  into    the 
hands  of  the  receiver.     Some,  but  not  all,  of  the  prop- 
erty which  the  receiver  took,  and  which  passed  from  him 
to  the  assignee,  was  property  which  had  been  the  prop- 
erty of  the  firm,  and   had  passed  to  Long  under  ^  the 
agreement  of  December  7th,  1869 ;  but  the  receiver  took 
also  some  goods  which  Long  had  bought  in  his  own  name. 
The  assignee  had  in  his  hands  some  proceeds  of  the  latter 
goods  mingled  with  proceeds  of  goods  which  had  been 
the  property  of  the  firm.    But,  as  the  parties,  after  all 
the  testimony  was  taken,  stipulated,  in  writing,  that  no 
dividend  had  been  made  out  of  fimds  arising  from  prop- 
erty which  never  belonged  to  the  partnership,  the  Court 
concluded  that  they  were  agreed  to  treat  the  proceeds  of 
all  the  property  which  came  to  the  assignee  from  the  re- 
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ceiver  as  being  the  proceedB  of  property  which  had  been 
the  property  of  the  firm  and  had  passed  to  Long  under  the 
agreement  of  December  7th,  1869.  Long  did  not  contra- 
dict the  testimony  of  Macfarlane  as  to  what  he.  Long, 
said  when  he  gave  his  four  individoal  notes  to  Macfar- 
lane, bnt  admitted  that,  after  the  dissolution  of  the 
firm  he.  Long,  purchased  goods  on  his  individual  order 
and  account  from  Macfarlane,  and  said  that  he  supposed 
he  explained  to  Macfarlane  that  the  partnership  was  dis- 
^«olved,  and  that  Macfarlane  came  to  the  store  at  various 
times  after  the  dissolution  and  saw  him.  Long,  doing 
business  on  his  own  account.  After  the  7th  of  Decem- 
ber, 1809,  Long,  buying  goods  on  his  own  account  and 
in  his  own  name,  and  selling  some  of  them,  deposited 
the  proceeds  in  bank  in  his  own  name,  mingled  with  the 
proceeds  of  sales  of  the  goods  which  had  belonged  to  the 
firm,  and  drew  on  such  fund  in  bank  to  pay  his  individ- 
ual debts  and  also  debts  of  the  firm. 

On  the  foregoing  facts,  the  following  issues  were 
certified  for  determination  by  the  Court : 

(1.)  Di>es  the  fund  received  by  the  assignee  from  the 
receiver  c^mstitute,  and  is  it  to  be  treated  and  distrib- 
uted as,  a  part  of  the  separate  estate  of  Long ;  or  is  it 
partnership  property,  to  be  applied,  in  the  first  instance, 
to  the  payment  of  partnership  debts  ? 

(2.)  Is  Macfarlane,  in  respect  to  the  debts  originally 
incurred  by  Walter  P.  Long  &  Go.,  and  afterwards 
assumed  by  Long,  entitled  to  be  admitted  to  the  list  of 
Long's  separate  creditors  ? 

(3.)  Is  Macfarlane,  in  respect  to  the  debts  originally 
incurred  by  Walter  P.  Long  &  Co.,  and  afterwards 
assumed  by  Long,  entitled  to  share  in  dividends  out  of 
Long's  separate  estate,  equally  with  separate  creditors? 

(4.)  Is  not  Macfarlane,  in  respect  to  the  individual 
notes  of  Long  held  by  him,  entitled  to  be  admitted  to 
the  list  of  Long's  separate  creditors  ? 

(5.)  If  the  second,  third  and  fourth  questions  are  an- 
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swered  in  the  negative,  then  is  not  the  fand  collected 
from  the  receiver  to  be  applied,  in  the  first  instance,  to 
the  satisfaction  of  joint  debts  1 

T.  N.  BangSj  for  Macfarlane. 

J.  K.  BiU  and  E.  T.  Wing,  for  the  three  individual 
creditors. 

BiiATCHFOBD,  J.  It  is  Contended,  for  Macfarlane, 
that  the  effect  of  the  agreement  of  December  7th,  1869, 
was  to  transfer  to  Long  the  title  to  the  whole  of  the 
partnership  property,  free  from  any  exclusive  lien  or 
equity  in  favor  of  creditors  of  the  firm,  the  transfer  not 
being  coupled  with  any  condition  that  the  partnership 
property  shall  be  applied  by  Long  to  the  payment  of  the 
partnership  debts,  but  there  being  only  a  personal  agree- 
ment by  Long  to  pay  the  debts  of  the  firm  and  hold  Corey 
free  from  them ;  that  Corey,  while  changing  the  right 
of  property  in  the  partnership  assets,  intended,  by  the 
agreement,  to  substitute,  for  the  protection  of  himself 
and  of  the  creditors  of  the  firm.  Long's  individual  cov- 
enant to  pay  the  partnersliip  debts  ;  that  this  covenant 
made  Corey  Long's  individual  creditor;  that  the  as- 
signee has  succeeded  to  Corey's  right  of  action  on  this 
covenant,  and  can  enforce  it  to  the  extent  of  compelling 
Long's  separate  estate  to  perform  such  covenant  equally 
with  Long's  other  personal  obligations ;  that  the  credit- 
ors of  the  firm,  for  whose  benefit  such  covenant  was 
made,  have  a  right  to  enforce  such  covenant,  either  at 
law  or  in  equity,  in  their  own  names ;  that  the  funds 
collected  by  the  assignee  from  the  receiver  constitute  a  ' 
part  of  Long's  separate  estate ;  and  that  Macfarlane,  in 
respect  to  his  whole  claim,  less  the  dividend,  is  entitled 
to  share,  on  an  equal  footing  with  the  individual  credit- 
ors, in  dividends  out  of  Long's  separate  estate. 

It  is  contended,  for  the  three  individual  creditors  of 
Long,  that  the  debts  of  the  firm  to  Macfarlane  were  not, 
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by  the  agreement  of  Deoember  7th,  1860,  converted  into 
the  separate  debts  of  Long ;  that  snch  agreement  could 
not  impair  the  liability  of  the  copartners,  or  of  either 
of  them,  to  a  creditor  of  the  firm,  without  the  consent 
of  sach  creditor ;  that  there  is  no  evidence  that  Macfar- 
lane  accepted  the  individual  liability  of  Long  for  the 
joint  liability  of  the  firm  and  of  its  members ;  that,  on 
the  contrary,  the  copartners,  as  such,  were  adjudged 
bankrupts,  on  the  application  of  Macfarlane,  on  a  part 
of  the  debt  in  question,  and  he  proved  his  claim  on  the 
whole  thereof  against  the  firm  and  its  joint  estate,  and 
received  a  dividend  thereon  out  of  funds  which  all  par- 
ties regarded  at  the  time  as  funds  of  the  copartnership 
estate ;  that,  if  the  agreement  of  December  7th,  1869,  is 
valid,  the  property  of  the  firm  which  was  transferred 
thereby  became  the  separate  property  of  Long,  free 
from  any  claims  of  Macfarlane,  as  a  creditor  of  the  firm, 
and  the  funds  received  by  the  assignee  from  the  receiver 
should  not  be  treated  as  joint  estate,  or  as  applicable  to 
the  payment  of  joint  debts,  but  should  be  applied,  in 
the  first  instance,  to  pay  the  debts  of  the  three  individual 
creditors  of  Long,  and  any  balance  remaining  should  go 
to  the  creditors  of  the  firm ;  that  the  second  proof  of 
debt  of  Macfarlane — that  against  Long  alone — should 
be  stricken  out ;  that  the  claims  of  the  three  individual 
creditors  of  Long  should  be  paid  in  full  out  of  all  the 
funds  in  the  hands  of  the  receiver,  before  making  any 
distribution  of  the  same  to  Macfarlane ;  and  that,  if  that 
cannot  be  done,  then  the  assets  collected  by  the  assignee 
from  the  receiver  should  be  applied  to  the  debts  in- 
curred by  the  firm,  and  the  other  assets  in  the  hands  of 
the  assignee  should  be  applied  to  the  claims  of  the  three 
individual  creditors  of  Long. 

The  provisions  of  the  insolvent  statutes  of  Massa- 
chusetts (1838,  chap.  163,  §  21,  and  1860,  chap.  118,  §§  108, 
109)  are  the  same  as  provisions  found  in  the  36th 
section  of  the  bankruptcy  Act.    Those  provisions  were 
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discussed  in  Howe  v.  Lawrence  (9  Gushing^  553),  in 
which  were  cited  the  following  authorities,  viz.,  CoUyer 
on  Part.  §§  174,  894,  903 ;  Story  on  Part.  §  358 ;  JEx  parU 
Euffin  (6  Ves.  127) ;  Ex  parte  Fell  (10  Id.  347) ;  Ez  parte 
Williams  (11  Id.  3) ;  Ex  pa/rte  Sowlandson  (1  Ease,  416) ; 
Campbell  v.  Mnllett  (2  8wan^  575) ;  Allen  v.  Center  Val* 
ley  Co.  (21  Conn.  130,  137) ;  and  Ferson  v.  Monroe  (1 
Foster^  462,  469).  This  case  was  approved  in  Sobb  ^). 
Mndge  (14  Chray^  534),  and  that  again  was  cited  in  Wild 
V.  Dean  (3  AUen^  579).  Howe  v.  Lawrence  and  Sobb  v. 
Mudge  are  cited,  with  approval,  by  the  Court  of  Appeals 
of  New  York,  in  Dimon  v.  Hazard  (32  N.  Y.  65). 

In  In  re  Downing  (I  DiUonj  33),  in  Missouri,  Downing 
and  Emerson,  being  copartners,  dissolved  by  consent. 
Downing  purchasing  all  the  assets  of  the  firm  from  Em- 
erson^  and  agreeing  with  him  to  pay  all  its  liabilities. 
Eight  months  afterwards.  Downing  assigned  all  his  as- 
sets, including  those  which  came  from  the  firm,  to  a 
trustee,  for  the  equal  benefit  of  all  his  individual  credit- 
ors and  the  creditors  of  the  firm.  After  that.  Downing 
was  adjudged  a  bankrupt,  in  Missouri,  and  the  trustee 
turned  over  the  proceeds  of  the  assets  to  the  assignee 
in  bankruptcy.  The  copartnership,  as  such,  was  not  ad- 
judicated bankrupt.  Emerson  was  adjudicated  a  bank- 
rupt in  Massachusetts.  The  creditors  of  the  firm  did 
not  release  Emerson  from  liability.  Claims  against 
Downing  individually,  as  well  as  claims  against  him  a& 
one  of  the  firm,  were  proved  against  his  estate.  After 
his  voluntary  assignment,  and  before  he  was  adjudged 
a  bankrupt,  he  delivered  to  each  one  of  the  creditors  of 
the  firm  a  written  agreement,  under  seal,  signed  by  him, 
reciting  the  dissolution  of  the  firm,  the  conveyance  to 
Downing  of  the  assets  of  the  firm,  for  a  consideration 
given  by  Downing  to  Emerson,  the  agreement  by  Down- 
ing to  assume  and  pay  all  the  debts  of  the  firm  and  hold 
Emerson  harmless  from  the  same,  and  then  saying,  *^  I 
have  agreed  to  pay  the  debts  and  liabilities  of  said  firm,. 
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as  my  owd  private  individual  debts,  and  the  party  with 
whom  this  agreement  is  made  may  now  have  debts  and 
claims  against  said  firm/'  and  then  going  on  to  agree 
with  the  creditor,  for  value  received  of  him,  **  that  I 
individually,  will  pay,  as  my  own  private  and  individual 
debts,  all  ani  singular  the  debts,  liabilities  and  claims 
against  said  firm  of  Downing  &  Emerson,"  held  by  the 
creditor.  The  question  arose,  whether  the  separate 
creditors  of  Downing  should  be  first  paid  in  full  before 
the  creditors  of  the  firm  should  receive  anv  dividends 
from  the  funds  in  the  hands  of  the  assignee.  The  Dis- 
trict Oourt  ruled  in  favor  of  the  separate  creditors.  The 
Oircnit  Oourt  reversed  the  ruling.  The  view  it  took 
was,  that,  as  the  result  of  Downing's  agreement  with 
Emerson  to  pay  all  the  liabilities  of  the  firm,  the  credit- 
ors of  the  firm  had  the  right,  as  between  themselves 
and  Downing,  to  treat  Downing  as  individually  liable  to 
them  on  his  promise  to  Emerson  for  their  benefit,  and 
could  enforce  such  promise  against  him,  in  equity  (citing 
1  Parsons  an  Contracts^  467,  4(>8,  5th  ed.  and  cases  cited, 
and  2  Oreenleaf  an  J^v.  §  109,  and  cases  cited) ;  that  such 
promise,  on  the  election  of  the  creditors  of  the  firm  to 
avail  themselves  of  it,  is  cumulative  to  their  other 
rights ;  that  they  need  not  release  the  firm  in  order  to 
be  able  to  obtain  the  benefit  of  such  promise  ;  that  such 
•creditors  may  assent  to  and  claim  the  benefit  of  such 
promise  at  any  time,  either  before  or  after  the  bank- 
ruptcy of  the  promisor;  and  that,  while  the  parties 
made  the  firm's  property  the  individual  property  of 
Downing,  Downing  superadded  his  individual  liability  to 
the  existing  liability  to  the  creditors  of  the  firm.  But 
the  Court  further  held,  that,  even  if  the  foregoing  views 
were  erroneous,  the  36th  section  of  the  bankruptcy  Act 
only  comes  into  operation  when  there  are  firm  assets, 
and  the  bankruptcy  proceedings  are  against  the  firm  and 
each  of  its  members ;  and  that,  as  there  was  no  joint 
proi>erty,  and  the  bankruptcy  proceedings  were  only 
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against  Downing,  and  not  against  the  Ann,  all  of  the 
creditors  of  Downing,  who  had  proved  their  debts,  were 
entitled  to  share  ;pro  rata,  in  the  distribution  of  his 
estate,  whether  their  debts  were  originally  against  the 
firm  or  against  Downing  individually. 

In  the  present  case,  as  the  bankruptcy  proceedings 
are  against  both  of  the  copartners,  as  such,  the  provis- 
ions of  the  36th  section  must  apply,  I  think,  even  though 
there  is  no  joint  property.  Whether  they  would  not 
apply  if  the  proceedings  were  against  one  copartner 
alone,  as  held  by  the  Ck>urt  in  Missouri,  it  is  not  neces- 
sary to  consider.  In  Howe  v.  Lawrence,  the  insolvency 
proceedings  were  against  one  partner  alone,  and  yet  the 
Gourt  cite  the  statute  as  applicable.  So,  also,  in  Bobb 
V.  Mndge,  the  insolvency  proceedings  were  against  one 
partner  alone. 

On  the  authorities  referred  to,  there  can  be  no  ques- 
tion, that,  in  this  case,  the  transfer  of  the  firm  property 
to  Long  having  been  made  honestly,  and  in  good  faith, 
upon  a  dissolution,  and  for  a  valuable  consideration,  and 
without  any  fraud  or  collusion  between  the  copartners 
to  defeat  the  rights  of  the  joint  creditors,  the  joint  prop- 
erty became,  by  the  transfer,  the  separate  property  of 
Long.  The  more  difficult  question  is,  what  are  to  be 
considered  "separate  debts"  of* Long,  to  the  payment 
of  which  the  statute  requires  his  separate  estate  to  be 
first  appropriated.  There  was  no  "joint  stock  or  prop- 
erty of  the  copartnership  "  at  the  time  of  the  commence- 
ment of  the  proceedings  in  bankruptcy,  and  none  such 
passed  to,  or  has  come  to,  or  is  in  the  hands  of,  the  as- 
signee. 

The  36th  section  draws  a  distinction  between  "  the 
creditors  of  the  copartnership ''  and  the  "  separate  cred- 
itors*'of  each  partner.  It  also  calls  the  former  "joint 
creditors  "  and  speaks  of  the  debts  due  to  them  as  "joint 
debts,'*  while  it  speaks  of  the  debts  due  to  such  separate 
creditors  as  "  separate  debts."    It  puts  joint  creditors 
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and  joint  debtB  in  antithesis  to  separate  creditors  and 
separate  debts.  This  it  does,  although,  necessarily,  the 
copartners  are  jointly  and  severally  liable  to  the  cred- 
itors of  the  copartnership  for  the  joint  debts.  This 
liability  is  recognized  by  the  36th  section,  because,  after 
the  separate  estate  of  each  partner  has  been  appropriated 
to  pay  his  separate  creditors,  the  section  does  not  direct 
the  balance  of  such  separate  estate  to  be  paid  over  to 
the  partner,  but  directs  it  to  be  added  to  the  joint  stock 
for  the  payment  of  the  joint  creditors.  It  recognizes 
the  liability  of  the  separate  estate  for  the  joint  debts,  on 
the  basis  of  a  several  liability  of  each  partner  for  the 
firm  debts,  but  it  arbitrarily  postpones  such  liability  to 
the  liability  of  the  separate  estate  for  the  separate  debts. 
It,  therefore,  seems  to  me,  that,  when  the  statute  is  to 
be  construed  with  a  view  to  see  what  are  the  separate 
debts  which  are  first  to  be  paid  out  of  the  separate  es- 
tate, the  separate  debts  spoken  of  must  be  regarded  as 
being  confined  to  debts  which  arise  out  of  a  liability 
other  than,  or  in  addition  to,  that  resulting  solely  from 
a  debt  contracted  by  the  firm. 

In  the  present  case,  the  debts  to  Macfarlane  were 
contracted  originally  solely  by  the  firm,  for  goods  sold 
by  him  to  the  firm.  What  has  occurred  to  make  the 
liability  of  Long  in  respect  to  them  a  liability  other  than, 
or  in  addition  to,  that  resulting  from  his  having  been  a 
member  of  the  firm  when  the  debts  were  contracted  ? 

The  transaction  of  the  agreement  of  December  7th, 
1869,  is  relied  on ;  and  the  covenant  therein,  on  the  part 
of  Long,  to  pay  all  the  debts  of  the  firm,  in  considera- 
tion of  Oorey's  agreement,  and  of  Oorey's  assignment  to 
Long  of  all  Oorey's  interest  in  the  assets  of  the  firm,  is 
alleged  to  have  created,  when  assented  to  by  Macfar- 
lane, a  separate  liability  on  the  part  of  Long,  in  ad- 
dition to  that  resulting  from  his  having  been  a  mem- 
ber of  the  firm,  to  respond,  as  a  separate  debtor,  to 
Macfarlane,  for  the  debts  of  the  firm  to  Macfarlane, 
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:aiid  thus  to  have  made  Macfarlane,  in  respect  of  Buch 
^debts,  a  separate  creditor  of  Long,  entitled  to  share  in 
the  separate  estate  of  Long,  in  addition  to  his  right  to 
Bhare,  as  a  creditor  of  the  firm,  in  any  joint  property 
there  might  be.  This  is  the  view  taken  in  the  Downing 
case.  The  view  of  the  Supreme  Ck>urt  of  Massachusetts, 
in  the  cases  before  cited,  is,  that  where  the  one  partner 
sells  out  the  firm  property  to  the  other,  and  takes  the  per- 
aonal  contract  of  the  latter  to  pay  the  joint  debts,  he  there- 
by deprives  a  joint  creditor  of  any  right  to  share,  as  a 
separate  creditor  of  the  latter,  in  his  separate  estate,  in  its 
distribution  tinder  the  statute,  although  the  latter  agrees 
ivith  the  former  to  personally  pay  the  joint  debts,  in  con- 
sideration of  the  conversion  of  the  firm  property  into  such 
separate  estate,  unless  the  joint  creditor  assents  to  ac- 
cept the  latter  as  his  individual  debtor  in  lieu  of  the 
firm,  and  does  so  before  the  statutory  proceedings  are 
commenced,  and  unless,  further,  the  latter,  by  an  express 
or  an  implied  promise,  made  to  the  joint  creditor,  prom- 
ises to  assume  and  pay  the  joint  debt  as  his  own  private, 
individual  debt,  in  such  wise  as  to  convert  the  joint  debt 
into  a  separate  debt  on  which  he  and  his  separate  estate 
are  to  be  liable  as  upon  a  contract  entered  into  by  him 
individually. 

It  is  with  hesitation  that  any  Oourt,  in  administering 
a  provision  of  the  bankruptcy  Act  which  is  like  in  terms 
to  one  which  is  found  in  the  insolvent  law  of  Massachu- 
setts, and  has  been  adopted  therefrom,  and  has  been  ex- 
pounded by  the  highest  Oourt  of  Massachusetts,  would 
irentnre  to  differ  from  the  well  considered  decisions  of 
that  Oourt  in  regard  to  such  provision.  But  I  find  it  im- 
possible to  concur  in  the  view  just  stated  as  the  view  of 
that  Oourt.  The  view  taken  in  the  Downing  case  seems 
to  me  much  the  more  reasonable  one,  and  to  be  more 
consonant  with  the  equitable  principles  on  which  the 
bankruptcy  Act  is  to  be  administered.  (See,  also,  to  the 
.same  effect  In  re  Knight,  2  Bi$9eU,  618,  622.)    Long,  by 
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his  agreement,  not  only  agreed,  as  between  himself  and 
Oorey,  to  pay  all  the  debts  of  the  firm,  having  received 
all  its  property,  bat  pat  himself  voluntarily  into  the 
{position,  as  respected  the  creditors  of  the  firm,  of  agree- 
ing that  sach  creditors  might,  if  they  chose,  treat  him  as 
so  liable  individually,  and  in  respect  of  all  his  separate 
estate,  including  what  became  such  by  the  transfer,  in 
addition  to  his  liability  as  a  joint  contractor,  and  in  ad- 
dition to  Oorey's  liability  for  the  joint  debts.  Neither 
of  these  latter  two  liabilities  was,  as  respected  the  Joint 
creditors,  affected  by  the  agreement.  They  could  accept 
the  additional  individual  liability  of  Long,  while  retain- 
ing the  liabilities  of  both  Oorey  and  Long  as  contracting 
copartners,  in  like  manner  as  they  could  have  taken  the 
individual  indorsement  by  either  of  a  promissory  note 
made  by  the  firm.  The  individual  promise  of  Long  could 
as  well  be  made  to  Oorey  for  the  benefit  of  the  creditors 
of  the  firm,  as  to  each  one  of  such  creditors  for  his  own 
benefit,  especially  when  all  the  firm  property,  undoubt- 
edly embracing  some  for  the  purchase  of  which  the  very 
debts  in  question  were  contracted,  was  being  eo  iiMtonti 
transferred  to  Long  for  his  individual  benefit.  Certainly, 
although  the  agreement  was  only  between  Oorey  and 
Long,  and  the  firm  creditors  were  not  cognizant  of  it,  it 
cannot  be  said  that  it  ought  not  to  be  regarded  as  having 
been  made  for,  and  as  enuring  to,  their  benefit,  when  all 
the  firm  property  was  becoming  the  individual  property 
of  Long.  Oorey  was  not  a  mere  stranger.  He  was  a 
joint  debtor  with  Long,  and  be  and  Long  held  joint 
property,  and,  in  transferring  the  whole  of  the  interest 
in  such  joint  property  to  Long,  and  exacting  an  individ- 
ual promise  by  Long  to  pay  such  joint  debts,  he  was 
acting  on  a  state  of  things  in  respect  of  which  the  joint 
creditors  had  quite  as  much  interest  as  he  had,  that  Long 
should  fulfil  such  promise.  Long  received  an  adequate 
consideration  for  his  promise.  He  has  retained  all  the 
property,  and  the  debts  he  assumed  to  pay  are  not  paid.- 
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Why  should  the  firm  creditors  be  reqaired  to  release  the 
firm,  or  to  release  Oorey  as  a  member  of  the  firm,  in 
order  to  enjoy  the  benefit  of  such  promise ;  and  why 
should  they  not  be  allowed  to  elect  to  avail  themselves 
of  such  promise  as  well  after  the  commencement  of  the 
bankruptcy  proceedings  as  before  ?  The  case  seems  to 
me  to  fall  within  the  principles  of  those  cases  where  a 
firm  creditor,  having  also  the  individual  liability  of  one 
of  the  firm  in  respect  to  the  same  debt,  has  been  allowed 
to  prove  it  against  such  individual  as  well  as  against  the 
firm  (In  re  Bigelow,  3  JBenedAct^  146 ;  Mead  v.  Fayetteville 
Bank,  6  Blatchf.  C.  C.  B.  180 ;  Emery  v.  Canal  Bank,  7 
NaU.  Bkoy.  Beg.  217  ;  In  re  Bradley,  2  BisseO,  515). 

The  issues  certified  must,  therefore,  be  answered,  as 
follows : 

The  fund  received  by  the  assignee  from  the  receiver 
constitutes,  and  is.  to  be  treated  and  distributed  as,  a 
part  of  the  separate  estate  of  Long,  and  it  is  not  part- 
nership property,  to  be  applied,  in  the  first  instance,  to 
the  payment  of  partnership  debts ;  and  Macfarlane,  in 
respect  to  the  debts  originally  incurred  by  Walter  P» 
Long  &  Go.,  and  afterwards  assumed  by  Long,  is  entitled 
to  be  admitted  to  the  list  of  Long's  separate  creditors, 
and  to  share  in  dividends  out  of  Long's  separate  estate, 
equally  with  separate  creditors. 
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RK-KXAMorATiov  OF  Claims. — Obdbriho  of  Issuxa. — Pow«R  OF 

Rkoistkb. 

All  order  wm  made  by  the  register  for  tfae  re-eTaminetion  of  the  daiiiii  of  certaiA 
ereditors  agaSnct  the  beskniprs  eetate.  ETidence  hKwing  been  Uken  under 
the  order,  the  regieter,  od  the  Application  of  the  ereditors,  made  an  order  for 
the  fnmiag  of  an  inne  to  be  certified  into  Coort  On  the  return  of  the  order, 
the  register  revoked  it,  on  the  motion  of  the  creditors,  on  the  groond  that  he 
had  no  authority  to  order  the  framing  of  issnea,  nntil  it  appeared  firom  the  ez- 
amioation  before  him  that  the  claims  should  be  expnnged : 

Md,  That,  nnder  General  Order  No.  S4,  the  register  had  no  anthority  to  reqmre 
the  parties  to  frame  issues  as  to  the  re-ezamination  of  a  claim,  if  either  objects 
to  framing  snch  issue,  until  it  appears  to  the  register  that  the  claim  ought  to 
be  expunged  or  diminished ;  but  may  require  them  to  frame  an  issue  ivhen  the 
examination  before  him  is  completed,  if  neither  of  them  objects ; 

That  In  this  case,  it  was  too  late  to  reroke  the  order  for  issues,  which  had  been 
made  without  objection,  and  the  rerocation  should  be  yacated. 

Ik  tbls  case  the  register  certified  to  the  Oonrt,  that 
an  application  had  been  made  for  the  re-examination  of 
claims  of  The  Phoenix  National  Bank  and  Bichard  Irvin 
&  Oo.y  against  the  estate  in  bankruptcy ;  that  he  made  an 
order  fixing  a  time  for  hearing  the  application,  and,  hav- 
ing taken  the  examination  of  the  witnesses  called  by 
the  parties,  made  an  order,  on  the  application  of  the 
bank  and  Bichard  Irvin  &  Oo.,  requiring  the  framing  of 
issues ;  and  that,  on  the  return  of  that  order,  on  like  mo- 
tion, he  revoked  the  order,  as  inadvertently  made,  on  the 
ground  that  he  had  not  authority  to  make  it,  unless  it 
appeared,  from  the  examination  before  him,  that  the 
claims  ought  to  be  expunged  or  diminished. 

BiiATOHFOBD,  J.  I  think  that,  under  General  Order 
No.  34,  the  register  has  no  authority  to  require  the  par- 
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ties  to  form  an  issae,  if  either  of  them  objects  to  forming 
snch  issue,  until  it  appears  to  the  register  that  the 
<Haim  ought  to  be  expunged  or  diminished,  and  imtil 
objection  is  then  made  to  his  makiug  an  order  to  that 
effect.  He  may  require  them  to  form  an  issue,  if 
neither  of  them  objects  to  forming  snch  issue,  at  any 
time  after  the  examination  is  completed,  and  may  certify 
such  issue  for  determination.  In  the  present  case,  the 
motion  for  the  order  for  issues  was  made  by  the  Phoenix 
Kational  Bank  and  Bichard  Irvin  &  Company,  the  same 
parties  on  whose  motion  the  order  was  revoked.  The 
other  parties,  as  appears,  not  only  did  not  object  to  mak- 
iug the  order  for  issues,  but  object *to  its  revocation.  I 
think  it  is  too  late  to  revoke  the  order,  and  that  its  revo- 
cation should  be  vacated,  and  the  parties  be  required  to 
form  issues  under  it. 


FEBRUARY,  1874. 

IN   THE   MATTEB   OF   CLEMENTINA   T.  BIOH- 

AEDSON,  A  BANKBUPT. 

Before  the  appointmeDt  of  ad  assi^ee  in  bankraptcy,  a  reference  to  a  register 
was  bad,  on  application  of  tbe  bankrupt,  to  contest  a  claim  of  a  creditor.  The 
baokrapt  was  unable  to  pay  any  part  of  the  expenses  of  such  reference: 

add,  That  they  might  be  paid  by  the  assignee  out  of  the  estate. 

In  this  case  the  register  certified  ^ that,  before  the 
election  of  assignee,  the  bankrupt  objected  to  a  proof 
of  debt  filed  by  one  Sbarpley,  and  made  application  to 
the  Court  for  a  hearing  on  the  claim,  whereupon  it  was 
referred  to  the  register  to  take  proofs,  which  he  took ; 
that  Sharpley  had  paid  his  share  of  the  expenses  of  the 
reference,  but  the  bankrupt  had  not  paid  any  part  of 
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them,  and  had  bo  means  to  pay  them;  and  that  the  regis- 
ter had  rendered  a  bill  to  the  assignee,  when  appointed, 
for  the  bankrnpt's  share  of  the  expenses,  bat  the  assignee 
doabted  his  right  to  pay  it.  The  register  certified  the 
question  whether  the  assignee  would  be  jastifled  in  pay- 
ing the  bill,  under  the  28th  section  of  the  Act. 

BiiATOHFOSD,  J.     The  question  certified  must  be 
answered  in  the  affirmative. 


FEBRUART,  1874. 

IN  THE  MATTEE  OF  SIMEON  LELAND  AND 

OTHERS,  BANKEUPTS. 

Fbaudulsht    Prkferkncb. — What     CREDiroRfl    mat    not    Prots 
THEIR  Debts.— Surrender  of  Skouritt.— Partt. 

L.  A  Go.  executed  a  mortga^  upon  real  estate  to  truatees,  as  security  for 
oertain  bonds  issued  by  them.  They  afterwards  went  into  bankruptcy,  and 
an  assignee  was  appointed.  The  assignee  petitioned  the  Court  for  an  order 
for  the  sale  of  the  real  estate,  and  the  mortgagees,  in  open  Courts  surrendered 
their  claim  to  the  possession  of  the  property  to  the  assignee,  but  without 
relinquishing,  or  io  any  manner  affscting,  the  Tslidity  and  lien  of  the  mortgage 
on  the  proceeds  of  the  sale.  The  property  was  sold  by  the  assignee,  and  the 
money  paid  into  Court.  An  order  was  then  made  for  an  examination  as  to  the 
yalidity  of  the  various  liens  claimed  on  the  proceeds,  and  the  Courts  on  the 
hearing  of  that  matter,  held  that  the  mortgage  above  named  was  void,  as 
having  been  ^ven  by  L.  A  Co.  while  insolvent,  and  within  four  months  before 
the  filing  of  the  petition  against  them,  with  a  view  to  give  a  preference  to 
certain  of  their  creditors,  the  creditors  and  the  trustees  having  reasonable 
cause  to  believe  that  L.  A  Co.  were  insolvent  and  that  such  mortgage  waa 
made  in  fraud  of  the  bankruptcy  Act  Certain  of  the  bondholders  thereafter 
applied  for  Teave  to  surrender  their  bonds  and  file  new  proofs  of  debt,  as  debts 
without  security,  for  the  purpose  of  sharing  as  general  creditors  in  the  estate. 
One  of  the  bondholders,  R.,  had  originally  filed  a  proof  of  debt  as  a  debt  with- 
out security.    This  debt  waa  re-examined,  and,  on  the  re-examinadon,  it  i^ypeared 
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thai  he  bed  not  surrendered  hi^  bonds,  end  had  taken  part  in  the  proceedings 
taken  by  the  tmstees  to  establish  the  Talidity  of  their  mortgage  as  a  lien  on 
the  proceeds : 

Hdi,  That,  nnder  the  39th  section  of  the  bsDkrnptcy  Act,  an  assignee  has  power 
to  recoYer  back  property  in  all  ca«es  where  a  persoe  has  conyeyed  property 
contrary  to  the  Act  end  is  afterwards  adjad^i^  a  bankrupt ; 

That,  nnder  this  section,  if  the  assignee  recorer  back  the  property  because  it  was 
eonreyed  by  the  bankmpt  with  intent  to  prefer  the  creditor,  and  because  the 
creditor  had  reasonable  cause  to  belieye  what  is  specified  in  that  regard,  n  that 
section,  such  creditor  is  not  allowed  to  prove  his  debt  in  bankruptcy ; 

That  this  prorision  of  the  89th  section  is  to  bie  construed  in  connection  and  in 
harmony  with  the  provision  of  the  28d  section ;  and  that  there  oannoi  be  such 
e  surrender  by  the  creditor,  as  is  spoken  of  in  the  28d  section,  after  there  has 
been  a  recoyery  of  the  property  by  the  assignee  nnder  the  89th  section,  or 
under  the  85th  section ; 

That^  in  this  case,  there  hed  been  such  a  recoyery  by  the  assignee,  although  there 
had  been  no  direct  suit  by  him  against  the  creditors;  because.it  hud  been 
necessary  for  the  assignee  to  obtain  a  legal  adjudication,  not  indeed  giving 
him  the  possession  of  the  property,  but  declaring  the  inyalidity  of  the  lien 
which  the  creditors  claimed  to  hold  upon  it ; 

That  it  was  too  late  for  the  creditors  to  surrender  their  preferences,  because  the 
order  declaring  tlie  mortgage  an  invalid  one  made  it  m  a^judicata  that,  as  to 
those  whe  took  part  in  the  proceeding,  the  facts  existed  which  authorized  the 
assignee  to  recoyer  back  the  property ; 

That  such  creditors,  therefore,  were  debarred  from  proving  their  debts  in  the 
bankruptcy  proceedings. 

That  R.  had  been  a  party  to  the  proceedings  taken  by  the  trustees  to  sustain  the 
validity  of  the  mortgage,  and  his  proof  of  the  debt  for  which  he  had  taken 
the  bonds  as  security  most  be  stricken  out. 

Blatghfobd,  J.  In  this  matter,  an  order  was  made 
by  this  Conrt,  on  the  10th  of  February,  1872,  reciting 
that  Edward  B.  Wesley,  as  assignee  of  the  bankrupts, 
had  theretofore  filed  his  petition  in  this  Ooart,  setting 
forth  that  the  Grand  Union  Hotel,  situated  at  Saratoga 
Springs,  was  owned  by  Warren  Leland-  and  Charles 
Leland,  two  of  the  bankrupts  constituting  the  firm  of 
Leland  Brothers,  and  that  a  sale  of  the  said  property 
was  necessary,  and  praying  the  direction  of  the  Court 
in  regard  to  a  sale  thereof,  and  ^Iso  reciting  that,  after 
the  filing  of  such  petition,  this  Court  had  removed  Wesley 
from  his  ofiBce  as  assignee,  and  had  appointed  John  H. 
matt  as  assignee  in  his  stead,  and  that  counsel  for  the 
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assignee  and  for  Alexander  T.  Stewart  and  others,  and 
D.  MoMabon  as  connsel  for  Edward  B.  Wesley  and 
D.  Bandolph  Martin,  as  mortgagees  In  tmst  of  the 
premises  in  question,  ander  two  trust  mortgages  men- 
tioned in  said  petition,  had  been  heard,  and  that  said 
Wesley  and  Martin,  as  such  mortgagees  in  trust,  had,  in 
open  Oourt,  for  the  purpose  of  enabling  said  property  to 
be  lawfully  sold  and  proper  title  therefor  given,  sur- 
rendered their  claim  to  the  possession  of  the  said  prem- 
ises to  the  assignee,  without  relinquishing  or  in  any 
manner  affecting  the  validity  and  lien  of.  their  several 
trust  deeds  on  the  proceeds  of  such  sale,  and  that  said 
assignee  was  then  in  actual  aud  undisputed  possession 
thereof,  and  there  was  no  adverse  claimant  to  the  pos- 
session, and  then  ordering,  that  the  assignee  sell  at 
auction,  in  one  parcel,  the  said  real  estate,  describing 
it,  free  and  clear  of  all  liens  and  incumbrances  which 
had  attached  to  the  premises  since  the  30th  of  September, 
1865  (the  said  two  trust  mortgages  having  attached 
thereto  since  that  date),  and  that  such  liens  and  incum- 
brances were  thereby  transferred  to  the  net  proceeds  of 
such  sale,  and  that  the  fund  produced  by  such  sale 
should  stand  in  the  place  and  stead  of  said  real  estate 
for  all  purposes,  so  far  as  respected  said  liens  and  incum- 
brances, and  subject  thereto,  and  that  the  net  proceeds 
of  the  sale  be  deposited  on  interest  to  the  credit  of  this 
matter,  to  abide  the  further  order  of  this  Oourt,  not  to 
drawn  out  without  notice  to  the  said  trustees  or  their 
attorneys,  and  that,  for  the  purpose  of  marshaling  the 
proceeds  of  said  sale,  assets  of  the  said  bankrupts,  among 
the  different  lien  claimants,  whether  by  mortgage  or 
otherwise,  to  said  fund,  it  be  referred  to  the  register, 
after  the  completion  of  the  purchase  under  the  sale,  to 
take  any  evidence  which  the  parties  in  interest,  or  any 
of  them,  might  offer  or  introduce  before  him,  upon  the 
validity  of  the  various  liens  and  incumbrances  existing 
or  claimed  to  exist  upon  the  property  ordered  to  be  scAd, 
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the  extent  to  which  sach  liens  are  valid,  if  valid  only  in 
part,  the  amount  due  or  secured  by  each  of  such  liens 
or  inonmbrances,  the  persons  in  whose  favor  such  liens 
exist,  or  to  whom  such  amounts  are  due  or  secured,  and 
the  dates  at  which  such  amounts  became  or  will  become 
due,  also  as  to  the  nature,  situation  and  value  of  the 
said  real  estate,  and  whether  the  said  liens  and  incum- 
brances cover  the  whole  thereof,  and  what  portions,  if 
any,  are  affected  by  some  of  said  liens  and  not  by  others, 
and  that  the  said  register  have  authority  to  issue  sum- 
mons for  witnesses  and  orders  for  the^  attendance  of  the 
bankrupts,  with  the  same  effect  as  on  the  examination 
of  bankrupts  according  to  the  bankruptcy  Act,  and  the 
rules  and  practice  of  this  Court,  and  that  the  bankrupts 
attend  upon  such  order,  and  that  all  witnesses  attend 
upon  such  summons,  and  that  reasonable  notice  of  such 
reference  be  given  to  all  parties  claiming  any  interest  in 
said  proceeds  of  sale,  and  that  the  said  register  report 
the  evidence  so  taken  to  this  Oourt,  and  that,  until  the 
coming  in  and  confirmation  of  said  report,  the  said 
moneys  remain  on  deposit  as  aforesaid,  at  interest. 

The  premises  in  question  were  sold,  and  the  net  pro- 
ceeds of  sale  were  deposited,  and  the  reference  so  pro- 
vided for  was  had,  a  large  body  of  testimony  being 
taken.  The  matter  was  brought  to  a  hearing  on  such 
testimony,  and  on  the  1st  of  November,  1873,  the  Oourt 
made  an  order,  which  recites  the  provisions  of  the  for- 
mer order  and  that  the  sale  had  been  had  and  the  pro- 
ceeds had  been  deposited,  and  then  proceeds  :  ''and  all 
the  persons  and  corporations  hereinafter  named  having 
attended  in  person  or  by  counsel  upon  the  said  reference 
before  the  said  register,  and  the  said  register  having 
taken  all  the  evidence  offered  or  introduced  by  them  re- 
spectively, as  to  the  liens  and  incumbrances  claimed  by 
them  respectively,  *  *  *  and  the  said  register  hav- 
ing reported  to  this  Oourt  the  testimony  so  taken,  and 
the  matter  having  been  brought  on  for  final  hearing  be- 
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fore  this  Ooart  **  *  and  all  the  persons  and  corpo- 
rations hereinafter  named  *  «  «  having  appeared 
upon  said  bearing  by  their  respective  connsel,  and  hav- 
ing, in  open  Court,  waived  all  objections  to  the  form  of 
the  proceedings,  and  submitted  all  the  questions  in- 
volved herein  to  the  decision  and  decree  of  the  Court 

*  *  *  and  after  hearing  *  ♦  *  counsel  for  Alex- 
ander T.  Stewart  &  Company  «  ♦  ♦  and  D.  Mc- 
Mahon,  of  counsel  for  all  the  other  persons  and  corpora- 
tions hereinafter  mentioned  ♦  *  *  this  Court  *  *  * 
does  hereby  order,  adjudge  and  decree  *  *  *  that 
the  mortgage  upon  said  Grand  Union  Hotel  property, 
commonly  called  the  second  mortgage*'  (being  one  of 
the  two  trust  mortgages  mentioned  in  the  order  first 
above  mentioned),  ^^  dated  November  1st,  1870,  executed 
by  Warren  Leland  and  Charles  Leland  to  Edward  B.  Wes- 
ley and  D.  Randolph  Martin,  in  trust  to  secure  certain 
bonds  commonly  called  second  mortgage  bonds,  was 
made,  executed  and  delivered  by  said  Warren  Leland 
and  Charles  Leland,  being  insolvent,  within  four  months 
before  the  filing  of  the  petition  in  bankruptcy  against 
them,  with  a  view  to  give  a  preference  to  certain  of  their 
creditors,  and,  among  others,  to  *  *  *  A.  T.  Stewart 
&  Company,  Simeon  Bouse,  Paulding,  Kemble  &  Co. 

*  ♦  *  Monteath  &  Son  ♦  *  *  holders  of  bonds 
issued  under  and  purporting  to  be  secured  by  said  mort- 
gage, the  said  Edward  B.  Wesley  and  D.  Bandolph  Mar- 
tin receiving  such  conveyance,  and  the  said  bondholders 
above  named  to  be  benefited  thereby,  having  reasonable 
cause  to  believe  that  the  said  mortgagors  were  ini^olvent, 
and  that  such  mortgage  was  made  in  fraud  of  the  pro- 
visions of  the  bankruptcy  Act,  and  that  said  mortgage 
is  not  a  valid  lien  upon  or  security  against  said  property, 
nor  upon  or  against  said  fund  in  Court,  and  that  the 
bonds  issued  under  the  provisions  of  said  mortgage  are 
not  liens  upon,  and  are  not  entitled  to  be  paid  out  of, 
said  fund,  that  Edward  B.  Wesley  and  D.  Sandolph 
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Martin,  claimants,  as  trustees  under  said  mortgage,  are 
not  entitled  to  any  lien  upon  said  fund,  nor  to  be  paid 
any  money  therefrom,  that  *  *  *  A.  T.  Stewart  & 
Co.,  Simeon  Bouse,  Paulding,  Kemble  &  Oo.  *  *  » 
Monteath  &  Son  ♦  *  *  claimants,  as  holders  of 
bonds  issued  to  them  respectively,  under  the  provisions 
of  said  mortgage,  are  not,  nor  is  either  of  them,  entitled  ^ 
to  any  lien  upon  said  fund,  nor  to  be  paid  any  money 
from  said  fund." 

The  23d  section  of  the  bankruptcy  Act  provides,  that 
any  person  who,  after  the  approval  of  this  Act,  shall 
have  accepted  any  preference,  having  reasonable  cause 
to  believe  that  the  same  was  made  or  given  by  the  debtor 
contrary  to  any  provision  of  this  Act,  shall  not  prove 
the  debt  or  claim  on  account  of  which  the  preference 
was  made  or  given,  nor  shall  he  receive  any  dividend 
therefrom  until  he  shall  first  have  surrendered  to  the 
assignee  all  property,  money,  benefit  or  advantage  re- 
ceived by  him  under  such  preference/'  The  35th  section 
of  the  same  Act  provides,  "that,  if  any  person,  being 
insolvent,  *  *  *  within  four  months  before  the  filing 
of  the  petition  by  or  against  him,  with  a  view  to  give  a 
preference  to  any  creditor,  *  *  *  makes  any  *  *  * 
transfer  or  conveyance  of  any  part  of  his  property, 

*  *  *  the  person  receiving  such  *  *  *  transfer 
or  conveyance,  or  to  be  benefited  thereby,  ♦  ^  *  *  hav- 
ing reasonable  cause  to  believe  that  such  person  is  in- 
solvent, and  that  such  ♦  *  ♦  conveyance  is  made  in 
fraud  of  the  provisions  of  this  Act,  the  same  shall  be 
void,  and  the  assignee  may  recover  the  property,  or  the 
value  of  it,  from  the  person  so  receiving  it  or  so  to  be 
benefited."  The  39th  section  of  the  same  Act  provides, 
**  that  any  person  residing  and  owing  debts  as  aforesaid, 
who,  after  the  passage  of  this  Act,     *      *      *     being 

*  *  *  insolvent,  *  *  *  shall  make  any  *  *  * 
conveyance  or  transfer  of  *  *  *  property,  *  *  * 
with  intent  to  give  a  preference  to  one  or  more  of  his 

Bt.  Vol,  VIL— 11 


162  SOUTHERN  DISTRICT  OF  NEW  YORK, 

In  the  Matter  of  Simeon  Leland  and  others.  Bankrupts. 

creditors,  *  *  «  ^lioll  be  deemed  to  have  committed 
an  act  of  bankruptcy,  and,  subject  to  the  conditions 
hereinafter  prescribed,  shall  be  adjudged  a  bankrupt, 
^  ^  *  and,  if  such  person  shall  be  adjudged  a  bank- 
rupt, the  assignee  may  recover  back  the  *  *  *  prop- 
erty so  *  *  *  conveyed  *  •  *  or  transferred  con- 
trary to  this  Act,  provided  the  person  receiving  such 
*  *  *  conveyance  had  reasonable  cause  to  believe 
that  a  fraud  on  this  Act  was  intended  and  that  the 
debtor  was  insolvent,  and  such  creditor  shall  not  be 
allowed  to  prove  his  debt  in  bankruptcy.*' 

A.  T.  Stewart  &  Co.,  Bouse,  Paulding,  Kemble  & 
Oo.,  and  Monteath  &  Son,  the  persons  named  in  the 
above  order,  now  present  for  determination  the  question 
whether  they  are  or  are  not  entitled  to  prove,  in  bank- 
ruptcy, the  debts  for  which  they  received  as  security  the 
bonds  referred  to,  secured  by  such  mortgage.  They  all 
of  them  have  valid  debts,  but,  by  said  order,  the  mortgage 
is  declared  to  have  been  made  in  fraud  of  the  Act,  and 
not  to  be  a  valid  lien  on  the  property  or  on  the  fund  in 
Oourt,  and  the  bonds  issued  under  the  mortgage  are  de- 
clared not  to  be  liens  on  the  fund,  and  the  terms  of  the 
order  declare  the  existence  of  facts  which,  under  the  35th 
and  39th  sections  of  the  Act,  give  the  assignee  the  right 
to  recover  back  the  property  transferred. 

The  proper  construction  of  the  39th  section  seems  to 
me  to  be,  not  that  it  gives  power  to  the  assignee  to  re- 
cover back  property  conveyed  contrary  to  the  Act,  only 
when  the  bankrupt  is  adjudged  an  involuntary  bankrupt 
because  of  the  conveyance  of  such  property  as  an  act  of 
bankruptcy,  or  even  only  when  he  is  adjudged  an  invol- 
untary bankrupt,  but  that  it  gives  such  power  to  recover 
back  in  all  cases  where  a  person  has  conveyed  property 
contrary  to  the  Act,  and  is  afterwards  adjudged  a  bank- 
rupt. Under  such  construction,  it  is  of  the  same  scope, 
in  regard  to  the  recovery  ot  recovery  back  of  property, 
as  the  36th  section.    But,  the  39th  section  contains  the 
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farther  proyision,  not  found  in  the  35th  section,  that 
''  such  creditor  shall  not  be  allowed  to  prove  his  debt  in 
bankruptcy."  This  means,  the  creditor  to  whom  the 
preference  was  given  by  the  conveyance,  when  the  as- 
signee recovers  back  the  property  transferred  contrary 
to  the  Act.  Tl)^  entire  provision  of  the  39th  section  is 
to  the  effect,  that,  if  a  person  has  conveyed  property 
contrary  to  the  Act,  and  if  he  is  afterwards  adjudged  a 
bankrupt,  the  assignee  (as  to  transactions  within  the 
times  limited  by  the  35th  section)  may  recover  back  the 
property,  and  that,  if  the  conveyance  is  one  for  preffer- 
ence  to  a  creditor,  and  if  the  assignee  recovers  back  the 
property  conveyed,  because  it  was  conveyed  by  the  bank- 
rapt  with  intent  to  prefer  such  creditor,  and  because 
sach  creditor  had  reasonable  cause  to  believe  what  is 
specified  in  that  regard  in  the  section,  such  creditor 
shall  not  be  allowed  to  prove  his  debt  in  bankruptcy. 
This  provision  is  to  be  construed  in  connection,  and  in 
harmon^,  with'  the  provision  of  the  23d  section,  before 
cited.  If,  under  the  23d  section,  the  preferred  creditor 
were  allowed  to  surrender  to  the  assignee  the  property 
received  in  preference,  even  after  it  had  been  recovered 
back  by  the  assignee,  as  mentioned  in  the  39th  section, 
so  as  to  be  able  to  prove  his  debt,  no  creditor  taking  a 
preference  would  ever  be  debarred  from  proving  his 
debt.  If,  under  the  39th  section,  it  were  held  that  the 
mere  taking  of  a  preference  by  a  creditor  would  debar 
him  from  proving  his  debt,  without  the  precedent  neces- 
sity for  a  recovery  back  by  the  assignee  of  the  property 
conveyed  in  preference,  there  never  could  be  any  scope 
for^the  operation  of  the  23d  section  in  respect  to  a  sur- 
render. The  interpretation  heretofore  given  by  this 
Court  to  these  provisions  of  the  23d  and  39th  sections 
has  been  {In  re  Davidson,  4  BeTtedict^  1%  that  the  clause 
in  the  39th  section,  in  respect  to  not  allowing  the  cred- 
itor to  prove  his  debt*  in  bankruptcy,  applies  only  to 
cases  in  which  the  assignee  is  compelled  to  resort  to 
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legal  proceediDgs  to  recover  the  property  transferred  in 
violation  of  the  Act ;  that  the  creditor  who  claims  to 
retain  the  property  makes  himself  conclusively  a  party 
to  the  fraud  against  the  Act,  by  resisting  the  claim  of 
the  assignee  to  recover  the  property,  in  case  the  assignee 
is  successful ;  but  that,  where  the  credijjor  avails  himself 
of  the  locus  pcenitentia  given  to  him  by  the  23d  section, 
by  voluntarily  surrendering  the  property  to  the  assignee, 
he  ceases  to  be  a  party  to  the  fraud,  and  may  prove  his 
debt  in  bankruptcy  and  receive  dividends  on  it.  This 
view  is  concurred  in  by  Judge  Longyear,  in  In  re  Scott 
(4  Naa.  Bkcy.  Beg.  139),  and  in  In  re  Kipp  (Id.  190) ; 
by  Judge  Deady,  in  In  re  Walton  {Deady's  E.  445,  607)  ; 
by  Judge  Hopkins,  in  Jn  re  Stephens  {SBisaeU,  187) ;  and 
by  Judge  Dillon,  in  In  re  Sichter  (1  DtKon,  544).  It 
being  impossible,  therefore,  that  there  should  be  such  a 
surrender  as  is  referred  to  in  the  23d  section  after  there 
has  been  a  recovery  by  the  assignee  under  the  35th  sec- 
tion, or  a  recovery  back  by  him  under  the  39ttf  section, 
the  question  is  presented,  whether,  in  respect  to  the 
creditors  named,  there  has  been  such  a  recovery,  or  such 
a  recovery  back,  of  property  transferred  as  a  preference 
for  such  creditor. 

It  is  contended,  for  the  creditors,  that  a  direct  suit 
by  the  assignee  against  them  is  necessary,  and  a  recov- 
ery of  property  from  and  out  of  their  possession  by  a 
decree  to  that  effect  in  such  suit,  in  order  to  constitute 
the  recovery  referred  to  in  the  statute.  This  is  not  so. 
The  assignee,  in  this  case,  has  recovered  back  the  prop- 
erty. He  has  recovered  it  back  free  and  clear  from  the 
preferences,  and  against  the  efforts  of  these  creditors  to 
establish  such  preferences,  in  a  litigation  instituted  and 
carried  through  by  him,  with  a  view  to  recover  back  the 
property.  In  oij^er  to  recover  back  the  property,  it  was 
necessary  for  him,  not  merely  to|)btain  possession  of  the 
real  estate,  so  as  to  be  able  to  turn  it  into  money,  but  to 
go  further  and  obtain  an  adjudication  that  he  was  to 
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enjoy  the  fruits  of  the  sale  free  from  any  lien  of  the 
preferences.  Until  the  latter  adjudication,  his  recovery 
back  was  not  complete.  By  the  35th  section,  it  is  de- 
clared, that  the  preference  shall  be  void  and  the  as- 
signee may  recover  the  property.  Until  there  is  sub- 
stantially an  adjudication  as  to  the  invalidity  of  the 
preference,  there  can  be  no  recovery  of  the  property  free 
from  the  preference.  Mere  possession  of  the  property 
by  the  assignee  is  tiot  a  recovery  of  it,  unless  he  obtains 
snch  an  adjudication  as  to  the  preference.  This  is  the 
ease  under  both  the  35th  and  39th  sections,  although  the 
latter  section  says  nothing  as  to  any  preference  being 
void,  but  only  speaks  of  a  recovery  back  by  the  assignee. 
Bat  the  two  sections  are  substantially  one,  and  are  to  be 
construed  together  in  regard  to  the  invalidity  of  trans- 
fers and  a  recovery  by  the  assignee  of  property  trans- 
ferred. 

In  the  present  case,  the  assignee,  by  petition,  insti- 
tuted the  proceedings  for  a  sale  of  the  real  estate,  which 
have  resulted  in  such  sale,  and,  through  the  order  of 
reference  and  the  litigation  thereunder,  in  the  order  of 
November  1st,  1873.  The  mortgagees  in  trust  surren- 
dered to  the  assignee  their  claim  to  the  possession  of 
the  premises,  but  they  surrendered  nothing  else,  and 
they  surrendered  that,  as  the  order  of  February  10th, 
1872,  expressly  states,  for  the  purpose  of  enabling  the 
property  to  be  lawfully  sold,  and  proper  title  therefor 
given,  without  relinquishing  or  in  any  manner  affecting 
the  validity  and  lien  of  their  trust  mortgage  on  the  pro- 
ceeds of  sale ;  and  the  lien  and  encumbrance  of  such  trust 
mortgage  was,  by  such  order,  transferred  to  the  net  pro- 
ceeds of  the  sale,  and  it  directed  that  the  fund  produced 
by  the  sale  should  stand  in  place  of  the  real  estate  for  all 
purposes,  so  far  as  respected  such  lien  and  encumbrance, 
and  subject  thereto.  The  reference  to  ascertain  the 
liens  on  the  property  and  the  fund,  and  marshal  the 
fund,  under  the  power  given  to  the  Court  by  the  1st  sec- 
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made  by  the  said  two  bankrapts,  as  Leland,  Brothers. 
The  proof  set  forth  that  Bouse  had  not  received  any 
security  for  the  drafts  or  note.  The  original  drafts  and 
note  were  annexed  to  the  proof.  The  said  register  cer- 
tified on  the  proof  that  it  was  satisfactory  to  him.-  The 
proof  found  its  way  into  the  hands  of  the  assignee,  but 
when  does  not  appear.  The  reference  as  to  the  disposi- 
tion of  the  proceeds  of  sale  of  the  property  commenced 
on  the  22d  of  May,  1872,  the  record  for  that  day  stating 
that  Mr.  D.  McMahon  appeared  for  the  trustees  under 
the  mortgage,  and  for  certain  named  claimants  of  the 
fund,  the  name  of  Souse  not  being  among  them.  On 
the  8th  of  July,  1872,  Mr.  McMahon,  subscribing  him- 
self as  ^'counsel  for  the  trustees,*'  sent  a  letter  to  the 
Syracuse  National  Bank  at  Syracuse,  saying  that  he 
understood  it  held  bonds  of  the  Grand  Union  Hotel  at 
Saratoga,  and  that  preparation  was  being  made  to  dis- 
tribute the  fund  arising  from  the  sale  of  the  property, 
and  asking  the  bank  to  cause  the  bonds  held  by  it  to  be 
presented  at  his  office  on  the  11th  of  July,  with  the 
checks  given  in  payment  therefor,  and  evidence  of  owner- 
ship, as  the  inquiry  in  relation  to  said  bonds  would  be 
proceeded  with  at  that  time.  The  bonds  intended  were 
those  held  by  Souse,  and  the  bank  communicated  to 
Bouse  the  contents  of  the  letter.  Bouse,  on  the  10th  of 
July,  sent  the  bonds  by  express  to  Mr.  McMahon,  with  a 
letter,  saying :  ''  IiK^losed  find  bonds  of  Lelands,  held  by 
me.  After  paying  expenses  on  them,  send  me  my  divi- 
dend, to  my  address,  in  draft  or  certified  check."  The 
bonds,  six  in  number,  were  received  by  Mr.  McMahon  on 
the  12th  or  13th  of  July,  and  the  express  charges,  $4  50, 
not  having  been  prepaid,  were  paid  by  him.  The  record, 
under  date  of  November  26th,  1872,  contains  this  entry  : 
^'  Counsel  for  trustees,  on  their  behalf,  and  on  behalf  of 
S.  Bouse,  a  claimant  under  second  coupon  bond  mort- 
gages, produces  and  offers  in  evidence  on  behalf  of  said 
Bouse  the  following  second  mortgage  bonds,  which  are 
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read  in  evidence  and  marked  as  follows/'  being  six  bonds 
of  $1,000  each.  On  the  30th  of  November,  Mr.  McMabon, 
snbscribing  himself  as  ^'counsel  for  the  tmstees,''  sent  a 
letter  to  Bonse,  saying  that  the  reference  would  be  pro- 
ceeded with  on  the  6th  of  December,  and  adding : 
'^  Please  attend  at  that  time  with  your  notes  or  account 
for  which  the  bonds  now  in  my  hands  are  held  by  you." 
Bouse  went  to  New  York,  and,  on  the  5th  of  December, 
had  an  interview  with  Mr.  McMahon.  As  part  of  it,  Mr. 
McMahon  gave  to  Bouse  a  letter  to  the  assignee,  dated 
December  5th,  saying :  '^  Mr.  S.  Bouse,  one  of  the  cred- 
itors of  Leland,  Bros.,  wishes  to  get  his  proof  of  debt 
and  to  exhibit  it  to  me.  Please  to  let  him  have  it,  so  as 
to  see  me  about  it."  Bouse  presented  this  letter  to  the 
assignee,  and  received  from  him  the  proof  of  debt,  with 
the  drafts  and  note  attached,  and  gave  a  receipt  there- 
for to  the  assignee,  dated  December  5th.  The  proof  of 
debt  and  the  attached  papers  were  given  by  Bouse 
to  Mr.  McMahon,  and  remained  in  the  hands  of  the 
latter  until  the  16th  of  December,  1873,  the  day 
the  order  was  made  by  the  register  for  the  re-exam- 
ination of  the  claim  of  Bouse,  when  they  were  returned 
to  the  assignee  by  Mr.  McMahon.  On  the  6th  of  Decem- 
ber, 1872,  Bouse  was  examined  as  a  witness  on  the  refer- 
ence. The  record  of  that  day  says:  "Counsel  for 
trustees,  on  their  behalf,  and  on  behalf  of  S.  Bouse,  a 
claimant,  calls  the  said  Bouse."  He  was  then  sworn, 
and  testified,  on  direct  and  cross-examination.  On  the 
direct,  this  testimony  is  found  :  "  Q.  Are  you  the  o\vner 
and  holder  of  any  second  mortgage  bonds  on  the  Union 
Hotel,  at  Saratoga,  and,  if  so,  produce  them  ?  J..  I  own 
and  hold  the  six  bonds  now  produced,"  being  the  bonds 
before  mentioned.  He  then  went  on  to  say  that  he  took 
the  bonds  as  security  for  the  two  acceptances.  The  orig- 
inal acceptances,  with  the  notarial  certificates  of  protest 
attached,  and  the  note,  were  then  put  in  evidence,  de- 
tached from  the  proof  of  debt,  and  without  any  mention 
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of  any  proof  of  debt.  Bonse  then  went  on  to  state  the 
facts  connected  with  his  ceceiving  the  bonds,  and  after 
saying  that  the  acceptances  and  the  bondji  had  passed 
into  the  hands  of  the  Syracnse  Kational  Bank,  and  that 
he  had  taken  ap  the  acceptances  in  1871,  he  added :  "  I 
have  been  the  holder  of  these  bonds  and  these  pieces  of 
paper  ever  since.  I  never  received  anything  on  them, 
and  the  amoant  now  dae  me,  for  which  I  hold  the  bonds, 
is  16,000,  and  interest  from  the  respective  dates  of  their 
matnrity."  He  is  then  asked,  whether,  in  taking  the 
bonds,  he  intended  to  defraud  the  creditors  of  the  bank- 
rupts, and  says  he  did  uot;  and  whether,  in  taking 
them,  he  designed  to  gain  a  preference  over  any  of  the 
creditors  of  the  bankrupts,  and  says  he  did  not ;  and 
what  was  his  knowledge  or  belief,  as  to  the  solvency  or 
insolvency  of  the  banltrapts,  when  he  took  the  bonds, 
and  answers ;  and  whether  he  knew  anything  about  the 
provisions  of  the  bankruptcy  Act,  and  says  he  did  not ; 
and  whether  he  intebded,  by  takiug  the  bonds,  to  com- 
mit any  fraud  on  the  provisions  of  said  Act,  or  to  defeat 
or  delay  its  operation,  as  regarded  the  bankrupts  and 
their  creditors,  and  says  he  did  not ;  and  what  belief  he 
had  as  to  the  existence  of  any  Intent,  on  the  part  of  the 
bankrupts,  to  dispose  of  their  proiierty  in  his  favor,  Id 
fraud  of  said  Act,  so  as  to  prevent  it  from  coming  to  the 
assignee,  or  from  being  distributed  under  said  Act,  or  to 
defeat  or  delay  the  operation  of  said  Act,  and  says  he 
had  none ;  and  what  eanse  he  had  to, believe,  and  what 
knowledge  or  information  he  possessed  tending  to  cause 
a  belief,  in  the  existence  of  any  such  Intent,  and  says  he 
had  not  any ;  and  what  belief  he  had,  when  or  before  be 
took  the  l>onds,  as  to  the  existence  of  any  intention, 
tiia-nr  or  dosire,  on  the  part  of  the  bankrupts,  to  give  him 
ference,  and  says  he  had  not  any.  He  was  cross- 
ined,  at  considerable  length,  as  to  the  facts  con- 
d  with  his  taking  of  the  bonds,  and  bearing  on  the 
ries  so  made  of  him  on  his  direct  examination.    On 
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the  30th  of  July,  1873,  the  testimony  on  the  reference 
haying  been  closed,  and  the  matter  being  about  to  come 
on  for  hearing,  Mr.  McMahon  wrote  a  letter  to  Bouse, 
inclosing  to  him  a  copy  of  a  printed  circular,  subscribed 
by  Mr.  McMahon,  as  ^'  counsel  for  trustees  and  claim- 
ants," and  addressed  to  'Hhe  Owners  and  holders"  of 
said  bonds,  which  circular  said:  ''It  is  necessary  that 
due  preparation  should  be  made  to  present  your  rights 
and  interests  before  said  Court.  The  trustees  have  no 
funds  in  hand  out  of  which  to  pay  counsel,  and  as  I, 
their  counsel,  have  fully  prepared  myself  to  advocate 
your  several  rights  and  interests,  and  have  heretofore 
presented  your  proofs  on  the  reference,  they  instruct  me 
to  say  to  you  to  make  the  necessary  arrangements  with 
me  for  counsel  fees.  In  case  you  prefer  other  counsel, 
you,  of  course,  are  at  liberty  to  employ  them,  settling 
up  with  me  for  the  services  already  rendered  in  your  be- 
half." In  connection  with  this  circular,  Mr.  McMahon 
suggested  to  Bouse  to  send  him  5  ipeT  cent  on  the  amount 
of  the  bonds,  or  $300.  Bouse,  by  a  letter  dated  August 
4th,  replied,  saying:  "It  strilsies  me  that  it  is  proper  for 
the  trustees  of  the  second  mortgage  to  defend  their 
trust.  If  they  have  not  funds  or  credit  sufficient  to  em- 
ploy counsel,  then  they  should  call  the  creditors  to- 
gether, and  let  them  make  arrangements  to  take  care  of 
themselves  and  employ  their  own  counsel.  I  presume 
the  matter  will  be  properly  seen  to,  and  that  suitable 
compensation  will  be  made,  but  I  am  not,  as  at  present 
advised,  disposed  to  advance  $300  on  my  bonds."  Mr. 
Bouse  paid  nothing.  The  matter  was  argued  in  Sep- 
tember, Mr.  McMahon  arguing  in  support  of  the  claim 
of  Bouse,  as  holder  of  the  six  bonds,  to  share  in  the  pro- 
ceeds of  sale. 

Bouse  now  takes  the  ground,  that  he  proved  his  debt 
as  an  unsecured  debt,  intending  thereby  to  surrender  the 
bonds  and  all  claim  under  them  to  any  preference ;  that 
he  supposed  and  believed  he  had  done  all  that  was  neces- 
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sary  to  that  end ;  that  in  this  he  acted  in  good  faith, 
under  the  advice  of  the  register  in  bankruptcy  in  Syra- 
cuse ;  that  he  never  has  claimed,  or  intended  to  claim 
or  secure,  any  preference  on  the  bonds,  but  fully  in- 
tended to  surrender  them  and  all  claims  upon  or  under 
them ;  that  the  undertaking  by  the  trustees  to  establish 
the  validity  of  the  bonds,  and  to  secure  a  lien  there- 
under, and  the  employment  by  them  of  counsel  for  that 
purpose  were  without  his  concurrence  or  consent ;  that, 
in  sending  his  bonds  to  Mr.  McMahon,  as  counsel  for  the 
trustees,  he  supposed  that  Mr.  McMahon  had  a  right  to 
ask  for  them,  and  considered  them  as  of  no  further  use 
or  value ;  that  the  testimony  he  gave  was  given  at  the 
request  of  the  counsel  for  the  trustees,  to  show  the  good 
faith  of  the  transaction  on  which  he  received  the  bonds 
and  of  his  debt ;  that  he  employed  no  counsel,  and  re- 
fused to  recognize  Mr.  McMahon  as  his  counsel,  or  as 
acting  on  his  employment,  and  has  never  expected  to 
rely  upon  anything  except  his  original  proof  of  his  debt 
as  an  unsecured  debt ;  that,  by  proving  his  debt  as  an 
unsecured  debt,  he  relinquished  and  surrendered  all 
claim  upon  the  bonds ;  that  he  made  such  proof  under- 
standingly  and  advisedly ;  and  that  what  was  done  by 
the  trustees  or  their  counsel  cannot  affect  his  rights, 
unless  the  proceedings  were  taken  at  his  instance,  or 
were  prosecuted  by  his  direction,  or  with  his  conscious 
consent. 

Mr.  Gott,  the  register  in  bankruptcy  in  Syracuse, 
testifies,  that  Bouse  came  before  him  with  the  accept- 
ances and  the  note,  and  stated  that  he  had  some  mort- 
gage bonds  which  he  had  taken  as  security  for  his  debt, 
but  which  he  did  not  consider  of  any  value  ;  that,  at  the 
request  of  Bouse,  he,  the  register,  wrote  to  a  corre- 
spondent in  New  York,  to  ascertain  the  value  of  said 
security,  and  was  advised  by  him  that  such  bonds  were 
of  no  value ;  that  he,  the  register,  thereupon  advised 
Bouse  to  prove  his  debt  as  an  unsecured  debt,  and  told 
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him,  at  the  same  time,  that,  by  so  proving  his  claim  as 
an  unsecured  debt,  he  would,  according  to  the  law  as 
held  in  the  Northern  District  of  New  York,  thereby 
relinquish  his  security  on  the  bonds ;  that  thereupon 
Bouse  proved  his  debt  as  an  unsecured  debt ;  and  that 
he,  the  register,  understood  that  Bouse  thereby  intended 
to  relinquish  all  claim  upon  the  bonds  as  security. 
Bouse  confirms  this  testimony  of  Mr.  Gott,  and  says 
that  he  concluded  to  prove  his  debt  as  an  unsecured 
debt,  understanding  that  the  effect  of  so  proving  it 
would  be  to  surrender  all  claim  upon  the  bonds ;  that  he 
sent  the  bonds  to  Mr.  McMahon  without  any  instructions 
in  regard  to  them,  supposing  that  he  had  authority  to 
ask  for  them,  and  was  the  proper  person  to  send  them  to, 
and  not  considering  them  of  any  value ;  that  he  supposed 
the  object  of  his  examination  on  the  reference  was  to 
establish  the  validity  and  honesty  of  his  claim  as  a 
general  creditor  of  Leland,  Brothers,  and  did  not  under- 
stand that  it  was  to  establish  a  claim  for  a  preference 
over  other  creditors  ;  that  he  never  knew  that  any  such 
claim  was  to  be  made  in  his  behalf,  and  never  authorized 
it ;  that  he  never  intended  to  eimploy  Mr.  McMahon  to 
act  on  his  behalf  to  secure  any  preference  for  his  debt, 
or  lo  act  for  him  in  any  way  as  his  counsel ;  and  that 
he  did  not  know  that  Mr.  McMahon  claimed  to  be  acting 
as  counsel  for  him,  until  the  biU  for  counsel  fees  was 
sent,  which  he  decline|^  to  pay  on  the  ground  that  he 
had  never  employed  Mr.  McMahon.  On  cross-examina-* 
tion,  Bouse  testifies  that  Mr.  Gott  did  not  inform  him, 
nor  did  he  know  or  think,  that  proving  his  debt  as  a 
secured  debt  would  in  any  manner,  or  in  any  event,  injure 
him  or  prejudice  his  claim ;  and  that  he  had  no  other 
reason  for  proving  his  debt  as  an  unsecured  debt,  than 
that  he  and  Mr.  Gott  thought  the  bonds  as  of  no 
pecuniary  value.  After  Bouse  had  so  testified,  Mr. 
McMahon  was  examlhed.  He  says,  that  when  Bouse 
came  to  New  York,  and  before  he  was  examined  on  the 
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6th  of  December,  1872,  he,  McMahon,  read  over  to 
Bouse  a  series  of  questions  which  he  had  put  to  witnesses 
who  held  secnred  mortgage  bonds,  relative  to  his  intent 
to  gain  a  preference  (being  substantially  the  same  qnes- 
tions  before  referred  to  which  were  put  to  him  on  his 
direct  examination),  and  asked  him  whether  he  conid 
answer  them  truthfully,  and  he  said  he  could.  He  also 
says:  ^'I  complained  to  Mr.  Bouse  about  his  sending 
me  bis  six  bonds,  and  putting  me  to  the  expense  of 
$4  50.  He  said  to  me,  *  Why,  you  can  collect  the  bonds, 
and  pay  yourself  out  of  it,  and  for  your  trouble  also.' 
I  told  him  the  trustees  had  no  money  belonging  to  the 
estate  in  their  hands,  and,  in  case  nothing  was  collected, 
I  saw  no  fund  out  of  which  I  was  to  be  paid  for  my 
services.  He  said  he  had  been  beat  out  of  a  good  deal 
of  money,  but  he  had  a  just  and  honest  claim,  and  he 
was  held  for  what  I  did  for  him.  Within  ten  minutes 
after,  we  commenced  the  examination,  and  I  acted  as 
bis  counsel  during  the  whole  of  that  examination." 
After  this  Bouse  was  re-examined,  and  testifies  that  he 
did  not  at  any  time  promise  to  pay  Mr.  McMahon  for  his 
services  as  his  counsel,  and  did  not  ever  employ  him  as 
counsel. 

Irrespective  of  the  proof  of  debt  made  by  Bouse  on 
the  1st  of  January,  1872,  it  is  impossible  to  hold,  on  the 
foregoing  evidence,  that  Bouse  did  not,  at  least,  allow 
the  trustees  and  their  counsel  t(^ present  and  prosecute, 
on  his  behalf,  bis  claim,  on  the  bonds,  to  share  in  the 
fund,  as  a  holder  of  the  bonds,  and  do  so  consciously, 
and  give  testimony  to  aid  such  claim.  His  testimony 
that  be  owns  and  holds  the  bonds  is  wholly  inconsistent 
with  his  having  surrendered  them.  His  testimony  that 
the  amount  Tor  which  he  holds  them  is  $6,000  and  inter- 
est, is  wholly  inconsistent  with  his  having  surrendered 
all  claim  on  them.  He  had  not  given  them  up  physically 
to  the  assignee.  The  questions  aS  to  a  preferential  in- 
tent, read  over  to  him  beforehand,  and  put  to  him  on 
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the  examination,  and  answered,  conld — in  view  of  his 
having  testified  that  he  still  held  and  owned  the  bonds 
whieh  he  had  taken,  atfd  that  he  still  held  them  for 
$6,000  dollars  and  interest — mean  nothing  else,  to  a  ra- 
tional mind,  than  that  he  was  aiding  in  an  attempt  to 
maintain  the  validity  of  unsurrendered  bonds,  as  against 
an  allegation  that  they  were  invalid  because  preferen- 
tial. His  testimony  clearly  shows  that,  in  proving  his 
debt,  without  saying  anything  in  Ihe  proof  about  the 
bonds,  he  had  no  idea  or  information  that,  if  he  named  the 
bonds  in  the  proof  as  security,  he  could  suffer  prejudice 
as  to  his  debt ;  and  that  his  only  reason  for  saying  noth- 
ing, in  the  proof,  about  the  bonds,  was,  that  he  regarded 
them  as  of  no  pecuniary  value.  He  had  no  idea  of  sur- 
rendering something  that  was  of  pecuniary  value,  and 
that  was  worth  retaining  if  not  preferential.  When  he 
came  to  the  reference,  it  is  manifest  he  regarded  the 
bonds  as  likely  to  have  pecuniary  value,  and  therefore 
he  proceeded  to  attemi)t  to  sustain,  instead  of  surrender- 
ing, them,  and  to  attempt  to  make  out  that  they  were 
not  preferential. 

Bouse  now  claims  that  the  proof  of  debt  he  filed  was 
jper  se  a  surrender,  made  understandingly  and  advisedly, 
and  that  he  could  not,  if  he  would,  afterwards  withdraw 
the  proof  and  claim  as  a  secured  creditor.  When  he  came 
to  the  reference,  if  the  proof  of  debt  had  been  brought 
up  by  the  assignee  as  an  estoppel  against  the  assertion 
of  a  claim  on  the  bonds  by  Bouse,  Bouse  might  ve^ 
well  have  have  applied  to  the  Court  for  leave  to  prove 
the  debt  as  one  secured  by  the  bonds,  or  to  withdraw 
the  proof  as  made,  on  the  ground  that  the  debt  had 
inadvertently  been  proved  as  an  unsecured  claim,  in  the 
belief  and  on  the  assurance  that  the  bonds  were  of  no 
pecuniary  value,  even  if  valid  bonds,  and  that  that  was 
a  mistaken  belief,  and  that  the.  bonds,  if  valid,  were 
likely  to  be  of  pecuniary  value,  and  that  he  wished  to 
maintain  the  bonds  as  valid.    His  case,  on  the  very 
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evidence  now  presented,  woald  have  been  a  proper  one 
for  the  granting  of  such  application.  As  between  him- 
self and  the  assignee,  he  has  substantially  had  that 
application  made  and  granted,  for  the  purpose  of  allow- 
ing him  to  attempt  to  maintain  the  validity  of  the  bonds 
as  against  an  objection  that  they  were  void  as  pref- 
erential. The  assignee  waived  the  objection  which  he 
might  have  taken,  arising  out  of  the  proof  of  debt, 
and  Souse  has  had  the  benefit  of  attempting  to  maintain 
the  bonds.  He  stood,  in  such  attempt,  as  if  he  never 
had  filed  any  proof  of  debt.  He  must  take  the  risk  with 
the  benefit.  Having  attempted  to  maintain  the  bonds, 
notwithstanding  the  proof  of  debt,  and  having  failed 
because  the  bonds  were  preferential,  he  must  incur  the 
consequences  which  the  statute  visits  on  such  attempt 
and  failure,  and  cannot  now  set  up  the  proof  of  debt  as 
doing  away  with  such  consequences. 

The  case  of  Bouse,  therefore,  is  brought  within  the 
principles  laid  down  as  to  the  other  cases.  He  can- 
not be  allowed  to  prove  the  two  acceptances,  the 
proof  under  re-examination  should  be  diminished  by 
rejecting  such  acceptances,  and  the  prayer  of  his 
petition  must  be  denied. 

T.  M.  Norths  for  the  assignee. 

<7.  B.  Sedgwick^  for  Souse. 

§ 

2>.  Campbell^  for  A.  T.  Stewart  &  Co. 

8.  Q.  Courtney^  for  Monteath  &  Son. 

0.  Smedberg^  for  Paulding,  Kemble  &  Go. 
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LiBv. — Advakcss. — Cbbdit  of  Vbssbl.— Applioation  of  Pat- 
MBNT. — Commissions. — Frbiqht. — Costs. 

A  British  Tessel,  in  distress  at  St.  Thomas,  was  sold  there.  One  of  the  purchasers 
applied  to  L.  A  Co.,  to  adrance  what  was  necessary  to  repair  her,  and  pot  in 
their  hands  $2,000  on  account  of  such  adyances.  L.  A  Co.,  made  advances, 
the  aocoant  of  which  was  signed  hy  the  master,  amounting  to  $4,020  08.  The 
Teasel  haying  gone  to  New  York,  was  there  libelled  by  L.  <fc  Co.,  and  the  Court 
decreed  that  they  recoyer  the  amount  of  moneys  advanced  or  disbursed  by 
them  for  repairing  the  ressel  and  to  pay  for  necessary  repairs  or  supplies. 
The  commissioner,  to  whom  it  was  referred  to  ascertain  the  amount,  reported 
$2,648  67,  being  the  said  amount  of  $4,020  03,  after  deducting  the  $2,000, 
with  interest,  and  $250,  "  commissidkis  for  disbursing  same  and  sundries." 
The  claimants  excepted  to  the  report  The  evidence,  as  to  items  composing 
$1,654  13  of  the  $4,020  03,  failed  to  show  that  they  were  paid  for  the  repairs  and 
refitting  of  the  vesseL  The  libel  stated  that  the  vessel  had  carried  freight^  and 
prayed  that  it  might  be  applied  to  the  libeUants*  claim,  but  the  libel  was  not 
filed  against  the  freight,  nor  was  it  attached  on  process: 

Sdd,  That,  although  the  persons  who  were  to  be  treated  as  owners  of  the  vessel, 
were  present  and  gave  directions  in  person  as  to  the  advances,  yet  the  fact 

•  that  the  vessel  was  foreign  to  St.  Thomas,  and  that  such  owners  and  master  did 
not  belong  to  St.  Thomas,  made  the  case  one  of  advances  on  the  credit  of  the 
vessel; 

That,  as  the  payment  of  the  $2,000  was  made  towards  the  refitting  and  repairing 
of  the  vessel,  it  must  all  be  applied  as  a  payment  on  account  of  the  $2,365  90 
which  was  proved  to  have  been  paid  for  such  refitting  and  repairs ; 

That  the  libellants  could  not  enforce  in  this  suit  any  lien  on  the  vessel,  for 
advances  for  the  purchase  of  the  vessel ; 

That  commissions  on  such  advances  as  were  made,  when  agreed  on' or  shown  to 
be  customary  in  the.  trade^  are  proper  items  of  allowance,  but  that  there  was 
no  evidence  in  this  case  to  sustain  the  allowance  of  the  $260. 

That  the  Court  could  make  no  adjudication  as  to  the  freight 

Thai  the  libellants  were  entitled  to  a  decree  for  $366  90  gold,  with  interest  at  6 
per  cent,  but  without  costs ; 

BiiATOHFOBB,  J.    The  decUion  of  the  Court  in  this 
ease  {ante^  p.  28)  was,  that  the  supplies  and  repairs 
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famished  to  the  vessel  at  St.  Thomas,  were,  so  far  a» 
they  were  necessary,  famished  on  the  credit  of  the 
vessel,  so  as  to  create  a  lien  therefor  on  the  vessel,  under 
the  maritime  law ;  and  that  sach  lien  extended  to  the 
moneys  which  the  libellants  advanced  to  pay  for  the 
necessary  supplies  and  repairs,  and  was  not  displaced  by 
the  substitution  therefor,  either  originally  or  afterwards, 
of  any  personal  credit.  The  interlocutory  decree  was, 
that  the  libellants  recover  against  the  vessel  ''the 
amount  of  moneys  advanced  or  disbursed  by  them  at  St* 
Thomas,  to  her  master,  Terence  Oochran,  or  otherwise, 
for  repairing,  supplying  or  refitting  the  said  vessel,  so 
far  as  such  moneys  were  necessarily  disbursed  to  pay 
for  repairs  and  supplies  which  were  necessary  and  proper 
to  enable  the  vessel  to  proceed  to  sea  with  safety,*'  and 
it  was  referred  to  a  commissioner  ''to  ascertain  the 
amount  of  such  moneys,''  and  to  report  thereon,  and 
also  "  to  ascertain  and  report  what  freight  money,  if 
any,  came  to  the  hands  of  Burdett  &  Pond,  that  may 
be  applicable  in  payment  of  such  advances,"  and  the 
decree  reserved  all  questions  in  regard  to  such  freight 
moneys,  and  all  other  questions,  until  the  coming  in  of 
such  report. 

The  commissioner  reports  that  he  adopts  the  state- 
ment of  account  marked  L,  annexed  to  the  deposition 
of  James  D.  Lamb,  one  of  the  libellants,  taken  on  com- 
mission, as  furnishing  the  correct  amount  of  moneys 
advanced  and  disbursed  by  the  libellants,  at  St.  Thomas, 
to  Terence  Cochran,  master  of  the  vessel,  or  otherwise, 
"  for  repairing,  supplying  or  refitting  the  said  vessel^ 
less  a  credit  of  two  thousand  dollars  cash."  He  reports 
the  amount  of  moneys  so  advanced  and  disbursed,  as  per 
such  statement,  at  $4,020  03  gold.  From  this  he  deducts^ 
as  a  cash  payment,  $2,000,  leaving  a  balance  of  $2,020  03. 
To  this  balance  he  adds  interest  thereon  from  March 
2&th,  1871,  to  December  2d,  1873,  $378  64,  and  also  an 
item  of  $250  for   "commission  disbursing   same   and 
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sundries  since  date  of  statement  L,"  making  a  total 
amount,  exclnsive  of  freight,  of  $2,648  67.  He  also 
reports,  that  the  A-eight  money  collected  by  Burdett  & 
Poird  amounted  to  $1,520  67  gold. 

The  claimant  has  filed  22  exceptions  to  this  report^ 
and  the  libellants  have  filed  5. 

The  main  objection  taken  on  the  part  of  the  claimant 
to  the  report  is,  that  the  commissioner,  in  allowing,  aa 
a  whole,  all  the  items  contained  in  the  statement  L,  haa 
allowed  items  which  are  not  only  not  shown  to  have 
been  items  falling  within  the  language  of  the  inter- 
locutory decree,  as  being  for  moneys  necessarily  dis-^ 
bursed  to  pay  for  repairs  and  supplies  which  were  neces* 
sary  and  proper  to  enable  the  vessel  to  proceed  to  sea 
with  safety,  but  are  shown  to  have  been  items  not  falling 
within  such  language.  An  examination  of  the  evidence 
shows  that,  of  the  $4,020  03,  only  items  amounting  to 
$2,365  90  are  proved  to  be  within  the  language  of  the 
decree,  and  that  there  are  of  unproved  and  unallowable 
items,  $1,654 13. 

It  is  contended,  for  the  libellants,  that,  even  if  the; 
libellants  are  not  entitled,  as  against  the  vessel,  to  re-* 
cover  the  $1,654  13,  they  are  entitled  to  apply  sufficient 
of  the  $2,000  paid  to  them  by  Loren  Cochran,  to  reimburse 
the  $1,654 13,  and  then  apply  the  rest  of  the  $2,000  towards, 
the  $2,365  90.    That  would  be,  in  eft'ect,  the  same  thing: 
as  allowing  against  the  vessel  the  $4,020  03,  and  credit-^ 
ing  the  $2,000  generally,  as  a  payment  thereon.    It  is. 
urged,  that  the  claimant  is  not  entitled  to  the  benefit  of 
that  $2,000,  because  it  was  not  paid  by  him,  or  by  hi& 
agent,  or  out  of  the  proceeds  of  any  property  of  his.. 
But  the  answer  to  this  view  is,  that  the  testimony  i& 
explicit,  that  the  $2,000  was  deposited  towards  refitting 
and  repairing  the  vessel.    James  D.  Lamb  says :  **  on 
account  of  the  amount  to  be  expended  on  the  Sarah 
Han-is."     William  0.  Lamb  says:  "towards  refitting 
the    Sarah   Harris;"    and   the   latter   says,   that   the 
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$4,020  03  was  exf^ended  *^  in  the  purchase  and  refitting  of 
the  vessel."  Having  t\ke  12,000  on  hand  for  the  express 
purpose  of  repairing  and  refitting  the  vessel,  the  libel- 
lants  must  be  held  to  have  acquired  no  lien  on  the  vessel 
for  repairs  and  supplies  for  any  amount,  except  such  as 
the  $2,000  would  not^ cover.  They  dealt  with  the  vessel 
as  being  owned  by  Fullmore  and  the  one  or  the  other  of 
the  Cochrans,  and  were  put  in  funds  by  them,  to  the . 
extent  of  $2,000,  for  disbursing  and  advancing  moneys 
for  repairs  and  supplies,  to  be  made  and  furnished.  So 
far  as  the  vessel  is  concerned,  and  on  a  question  as  to  a 
lien  on  the  vessel,  the  vessel  and  any  claimant  of  her,  as 
against  such  lien,  is  entitled  to  have  the  $2,000  applied 
to  the  repairs  and  supplies.  If  the  libel  lants  failed  to 
take  proper  measures  to  be  reimbursed  their  advances 
for  the  purchase  of  the  vessel,  they  cannot  enforce,  in 
this  suit,  any  lien  oh  the  vessel  for  »uch  advances,  nor 
can  they,  in  this  suit,  apply,  towards  such  advances, 
money  which  was  put  into  their  hands  to  be  applied  to 
pay  for  the  repairs  and  supplies  in  respect  of  which  a 
lien  may  be  established  in  this  suit. 

Even  though  the  vessel  be  regarded  as  having  been 
the  property  of  Fullmore,  and  of  one  or  the  other  of  the 
Cochrans,  when  the  advances  were  made,  and  even 
though  such  owners  were  present,  and  gave  directions  in 
person  for  the  advances,  yet  the  fact  that  the  vessel  was 
M.  the  time  one  foreign  to  St.  Thomas,  in  her  nationality 
and  register,  and  that  her  owners  and  master  did  not 
belong  at  St.  Thomas,  taken  in  connection  with  all  the 
evidence,  make  the  case  one  of  advances  on  the  credit 
of  the  vessel.  So  far  as  I  allow  them,  they  were  neces- 
sary, and  were  made  at  the  request  and  with  the  approval 
of  the  master,  and  the  presumption  that  the  advances  were 
made  on  the  credit  of  the  vessel  is  not  repelled  by  satis- 
factory proof  of  the  existence  of  funds  for  the  purpose 
beyond  the  $2,000,  or  of  any  credit  upon  which  funds 
could  be  raised.    Nor  was  the  lien  displaced  by  the 


FEBRUABT,  1874.  181 


The  Brig  Sarah  Harris. 


taking  of  anything  in  discharge  or  satisfaction  of  the 
sums  advanced  beyond  the  |2;000  (The  Orapeshot,  9 
Wdttaoe,  129 ;  The  Lulu,  10  Id.  192 ;  The  Kalorama,  10 
Id.  204 ;  The  Emily  Souder,  17  Id.  666). 

The  commissioner  allowed  1250,  as  a  commission  for 
disbursing  the  $4,020  03  '*and  sundries  since  date  of 
statement  L."  The  $250  is  claimed  in  the  libel.  It  is 
not  contained  in  statement  L,  which  bears  the  signature 
of  Terence  Oochran.  Nor  is  it  referred  to  as  an  item  of 
claim  in  the  testimony  of  either  of  the  libellants.  The 
testimony  of  each  of  them  speaks  of  the  claim  as  one 
for  $4,020  03.  Oommissions  on  advances,  such  as  those 
in  this  case,  where  agreed  on  or  shown  to  be  customary 
in  the  trade,  are  proper  it^ms  of  allowance  (The  Emily 
Souder,  supra).  But,  in  the  present  case,  there  is  no 
evidence  which  can  apply  to  the  commission  allowed. 
Xhere  is  a  witness  who  states  that  the  usual  commission 
at  St.  Thomas  **for  merchants  making  advances  on 
freight  **  is  5  per  cent.  There  was  not  here  any  advance 
on  freight.  Nor  is  there  any  evidence  which  can  apply 
to  the  allowance  of  anything  for  "  sundries." 

The  allowance  to  the  libellants  will,  therefore,  be 
$365  90  gold,  with  interest  from  March  28th,  1871,  at  6 
per  cent  per  annum. 

The  libel  states  that  the  vessel  has  earned  freight 
moneys,  which  should  be  applied  to  the  payment  of  the 
libellants'  claim,  and  prays  that  such  freight  moneys  may 
be  so  applied,  but  the  libel  is  not  filed  against  them,  and 
they  haveliot  been  attached  on  process.  The  answer 
denies  the  right  of  the  libellants  to  the  freight  moneys. 
I  do  not  see  how  this  Oourt  can  make  any  adjudication 
in  this  suit  as  to  the  freight  moneys. 

I  think  this  is  a  proper  case  for  not  allowing  costs  to 
either  party  (Shaw  v.  Thompson,  Olcott's  R.  144). 


/.  E.  BurriUf  for  the  libellants. 
JS.  D.  McCarthy,  for  the  claimant. 
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m   THE  MATTER  OP  ABRAHAM  HALLE  AND 

BERNARD  BRUNNER. 

Taking  Papsrs  from  Filbs. 

At  the  first  meeting  of  creditors  of  a  bankrupt,  objection  was  made  to  certain 
proofs  of  debt  which  had  been  filed  by  three  creditors.  The  re^ster  ruled 
that  the  proofs  were  insoffident,  and  that  the  creditors  could  not  vote.  The 
counsel  for  the  creditors  asked  leave  to  amend  the  proofs  of  debt,  which  was 
granted.  The  three  creditors  afterwards  claimed  the  right  to  inthdraw  the 
proofs  of  debt  firom  the  register's  office : 

Meld,  That  the  proofs  could  not  be  so  withdrawn. 

The  register  certified  to  the  Oourt,  in  this  case,  that, 
before  the  first  meeting  of  creditors,  proofs  of  debt  were 
filed  on  behalf  of  three  creditors ;  that  the  creditors 
were  put  on  the  list ;  that,  at  the  first  meeting,  these 
creditors  were  called  to  vote,  when  objection  was  made 
by  other  parties ;  that  the  register  ruled,  that  the  proofs 
were  insuflBcient ;  that  counsel  for  the  creditors  asked 
leave  to  amend  the  proofs  of  debt,  which  was  granted, 
but  they  did  not  avail  themselves  of  such  leave  granted ; 
that  proceedings  were  thereafter  taken  to  expunge  "the 
the  claims,  whereupon  the  creditors  sought  to  withdraw 
the  proofs  of  debt  from  the  register's  oflSce — and  the 
register  certified  the  following  question :  **jrhe  proofs 
of  debt  having  been  sworn  to,  filed,  and  afterwards,  upon 
objection  made  to  them  at  the  first  meeting  of  creditors, 
postponed  by  the  register  under  the  23d  section,  have 
the  creditors  a  right  to  withdraw  them,  thereupon,  from 
the  register's  office,  upon  their  mere  demand  ? 

Blatchford,  J.    The  question  certified  is  answered 
in  the  negative. 
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Collision    in    Long  Island  Sound. — Schooners   Crossing. — 12th 

(now  17th)  Rulx. 

Two  Bchoonera,  the  A.  and  the  H.,  were  beating  through  Long  Island  Sonnd, 
bomid  to  New  York,  the  wind  b^ing  aboat  west  by  south.  Both  ressels  were 
on  the  port  tack,  standing  off  from  the  Long  Island  shore,  the  A.  being  ahead. 
Mid  to  windward  of  the  H.  The  H.,  however,  being  the  faster  vessel,  passed 
the  A.,  and  came  about  on  the  starboard  tack,  for  the  purpose,  as  she  said,  of 
aToiding  the  strength  of  the  ebb  tide,  and  obtaining  a  more  farorable  wind 
nearer  the  Long  Island  shore.  Shortly  after  she  came  on  the  starboard  tack, 
she  was  run  into  by  the  A.,  which  struck  her  on  the  port  quarter.  She  alleged 
that  she  had  room  enough  to  get  by  the  A.,  but  that  the  wind  headed  her  off, 
and  favored  the  A.,  and  that  the  A.  was  bound  to  have  kept  out  of  her  way,  but 
made  no  effort  to  do  so.  The  A.  claimed  that  the  H.  came  on  her  starboard 
tack  80  dose  to  the  A.  that  it  was  not  possible  for  the  A.  to  go  under  her  stem, 
although  her  helm  was  at  once  put  hard  a-port : 

H$H  That,  if  the  case  were  one  calling  for  the  application  of  the  ISth  Rule  * 
for  avoiding  collisions,  the  burden  of  proof  would  be  on  the  A.  to  show  an 
excuse  for  not  keeping  out  of  the  way  of  the  H. ; 

Sat  that,  on  the  facts,  the  H.  was  in  fault,  in  coming  on  her  starboard  tack  so 
close  to  the  A.  as  to  compel  the  A%  to  change  her  course  so  as  to  avoid  the 
H.    Her  manmovre  was  a  hazardous  one ; 

That,  on  the  facts,  the  helm  of  the  A.  was  ported  as  soon  as  the  H.  tacked,  and 
that  the  A.  was  free  from  &ult. 

Blatchford,  J.  This  libel  is  filed  by  the  owners  of 
the  schooner  Marietta  Hand  against  the  schooner  Alaska, 
to  recover  for  the  damages  sustained  by  the  libellants, 
in  consequence  of  a  collision  which  took  place  between 
the  two  vessels  on  the  26th  of  April,  1872,  between  3 
and  4  o'clock  p.m.,  in  fine  and  clear  weather,  in  Long 
Island  Sound,  a  little  to  the  westward  of  Plum  Island, 
^nd  not  far  from  the  Long  Island  shore.    Both  vessels 

•  Now  Rule  17. 


184  SOUTHERN  DISTRICT  OF  NEW  TORK, 

The  Sehooner  Alaska. 

were  bound  to  New  York  through  the  Sound,  and  both: 
were  beating,  the  wind  being  about  west  by  south,  and 
blowing  a  fresh  breeze.  Just  before  the  collision,  both 
vessels  were  on  the  port  tack,  standing  off  from  the 
Long  Island  shore.  At  the  commencement  of  the  stand- 
ing of  both  vessels  on  such  port  tack,  the  Alaska  was 
ahead,  and  to  the  windward  of  the  Hand.  While  they 
both  continued  to  stand  on  such  tack,  the  Hand,  being 
in  ballast  and  light,  forereached  and  passed  the  Alaska, 
the  Alaska  still  being  to  the  windward.  The  Hand  then 
tacked  and  came  on  to  the  starboard  tack,  the  Alaska 
still  keeping  on  the  port  tack.  In  this  condition  of 
things  the  collision  occurred,  the  Alaska,  head  on,  strik- 
ing the  port  quarter  of  the  Hand  a  glancing  blow  near 
the  stern  of  the  Hand. 

The  libel  alleges,  that  the  Hand  stood  on  the  port 
tack  until  she  had  beaten  it  out ;  that  then,  owing  to 
the  strength  of  the  ebb  tide  in  the  middle  of  the  Sound, 
and  to  the  fact  that  she  could  obtain  a  more  favorable 
wind  nearer  the  shore  of  Long  Island,  she  tacked,  to 
stand  towards  Long  Island ;  that,  when  she  so  tacked, 
the  Alaska  was  600  or  700  feet  astern  of  her,  and  bore 
about  one  point  off  her  weather  quarter  ;  that,  as  the 
Hand  went  about,  the  wind  headed  her  off  on  the  star- 
board tack,  and  thereby  favored  the  Alaska,  so  as  to 
enable  her  to  luff  nearer  to  the  position  into  trhich  the 
tack  just  made  brought  the  Hand  ;  that,  upon  discover- 
ing this,  those  on  board  of  the  Hand  hailed  the  Alaska 
to  keep  off,  but  she  kept  on  and  ran  into  the  Hand ;  that 
the  collision  was  caused  solely  by  the  negligence  of  the 
Alaska,  in  not  keeping  away,  in  not  having  a  lookout 
properly  stationed,  and  in  having  a  load  of  lumber  piled 
so  high  on  her  deck,  that  those  on  board  of  her  could 
n'ot  see  the  Hand ;  and  that,  if  the  Alaska  bad  slightly 
changed  her  wheel,  she  would  have  passed  to  the  leeward 
of  the  Hand,  and  thus  have*  avoided  a  collision.  This 
libel  was  sworn  to  by  the  libellant  Hawkins,  one  of 
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fhe  owners  of  the  Hand,  six  days  after  the  collision,  and 
was  drawn  np  on  a  statement  made  by  Hawkins,  and  by 
Hallock,  the  master  of  the  Hand,  who  was  examined  on 
the  trial  as  a  witness  for  the  libellants. 

The  answer,  avers  that,  on  the  port  tack  of  both 
vessels,  the  Hand  ranged  a  little  ahead  of  the  Alaska, 
and  when  about  once  or  twice  her  length  ahead,  and 
about  three  points  off  the  starboard  and  lee  bow  of  the 
Alaska,  the  Hand  suddenly,  and  without  any  warning, 
and  when  the  two  vessels  were  in  too  near  proximity, 
tacked,  apparently  attempting  to  run  across  the  bows  of 
the  Alaska,  and  ran  into  the  Alaska ;  that  everything 
that  could  be  done  on  board  of  the  Alaska  was  done  to 
avoid  the  collision,  but  it  was  inevitable  from  the  instant 
of  the  last  iinseamanlike  manoeuvre  of  the  Hand,  though 
the  helm  of  the  Alaska  was  put  and  kept  hard  a-port ; 
and  that  the  collision  was  wholly  the  fault  of  the  Hand. 

The  contention  on  the  part  of  the  Hand  is,  that  the 
courses  of  the  two  vessels  were  crossing,  and  they  had 
the  wind  on  different  sides,  and  it  was  the  duty  of  the 
Alaska,  under  Article  12,  as  having  the  wind  on  the  port 
side  to  keep  out  of  the  way  of  the  Hand,  both  vessels 
being  close  hauled.  If  the  state  of  things  contemplated 
in  Article  12  existed,  the  burden  of  proof  is  on  the 
Alaska  to  show  an  excuse  for  not  keeping  out  of  the 
way  of  the  Hand,  as  the  existence  of  such  a  state  of 
things,  there  having  been  a  collision  between  the  two 
vessels,  is  prima  fade  evidence  of  fault  in  the  Alaska, 
and  conclusive  evidence  of  fault  in  her,  unless  success- 
fully rebutted  by  her.  It  becomes  necessary,  therefore,, 
to  determine  whether  Article  12  applies  to  the  case.  The 
Alaska  contends,  that  it  does  not  apply,  for  the  reason 
that  the  Hand,  when  on  the  port  tack  with  the  Alaska, 
and  when  to  the  leeward  of  the  Alaska,  and  when  only 
about  once  or  twice  the  length  of  the  Hand  ahead  of  the 
Alaska,  and  about  three  points  off  the  starboard  and 
lee   bow  of  the   Alaska,  suddenly,  and   without    any 
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warning,  and  when  the  two  vessels  were  in  too  near 
proximity,  tacked  and  attempted  to  ran  across  the  bows 
of  the  Alaska,  and  caased  the  collision,  although  the 
Alaska,  from  the  instant  of  the  Hand's  mancouvre,  put 
and  kept  her  helm  hard  a-port.  With  the  wind  about 
west  by  south,  the  Alaska,  on  her  port  t^K^k,  close  hauled 
and  lying  say  five  points  to  the  wind,  would  be  heading 
about  northwest,  and*  the  Hand^  on  her  starboard  tack, 
close  hauled,  and  lying  say  five  points  to  the  wind,  would 
be  heading  about  south  southwest.  These  courses  were 
crossing. 

The  libel  states,  that,  when  the  Hand  tacked,  the 
Alaska  was  600  or  700  feet  astern  of  the  Hand«  and 
bore  about  one  point  off  the  weather  quarter  of  the 
Hand ;  and  that,  as  the  Hand  went  about,  the  wind 
headed  her  off  on  the  starboard  tack  (that  is,  caused 
her  to  head  more  to  the  southward  than  south  south- 
west, as  I  understand  it,  so  as  to  diminish  her  op- 
portunity of  crossing  ahead  of  the  Alaska),  and  favor- 
ed the  Alaska,  so  as  to  enable  her  to  luff  nearer  to 
the  position  into  which  the  tack  just  made  brought  the 
Hand  (that  is,  so  as  to  enable  the  Alaska  to  head  more 
to  the  westward  than  northwest).  This  story  of  the 
Hand,  told  six  days  after  the  collision,  is  a  very  different 
one  from  that  told  by  Hallock,  the  master  of  the  Hand, 
at  the  trial,  20  months  after  the  collision.  Hallock  was 
on  the  deck  of  the  Hand,  and  at  her  wheel,  and  testifies, 
at  the  trial,  that,  when  the  Hand  tacked  the  last  time 
before  the  collision,  she  was  from  a  half  to  three  quarters 
of  a  mile  ahead  of  the  Alaska,  which  would  be  from 
2,640  to  3,960  feet  ahead,  instead  of  600  or  700  feet 
ahead.  He  also  testifies  that,  after  getting  on  the  star- 
board tack,  he  stood  on  it  from  10  to  15  minutes  before 
the  collision.  There  is  nothing  of  this  in  the  libel. 
He  also  testifies,  that  he  was  nearly  half  a  mile  to  the 
leeward  of  the  Alaska,  when  he  so  tacked ;  and  that  he 
supposed  he  was  far  enough  ahead  to  cross  the  bows  of 
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the  Alaska.  It  is  impossible,  I  think,  from  all  the  evi- 
dence in  the  case,  to  resist  the  conclusion,  that  the 
Hand,  being  light,  was  not  only  trying  to  outsail  the 
Alaska,  and  did  outsail  her,  but  also  then  undertook  to 
wind  her  and  cross  her  bows,  and  to  do  that  in  such 
€lose  proximity  to  the  Alaska,  as  to  compel  the  Alaska, 
under  the  rule  of  navigation,  to  depart  from  her  course 
so  as  to  avoid  the  Hand.  If,  as  is  alleged  in  the  libel, 
the  ebb  tide  was  stronger  in  the  middle  of  the  Sound, 
and  the  Hand  could  obtain  a  more  favorable  wind  nearer 
the  Long  Island  shore,  and  these  were  the  reasons  why 
she  tacked  when  and  where  she  did,  there  is  nothing  to 
show  that  these  reasons  were  not  and  ought  not  to  have 
been  as  controlling  before  she  passed  the  Alaska  as 
afterwards,  and  nothing  to  show  why  the  Hand  did  not 
tack  at  a  point  where  she  would  have  been  certain  to  go 
under  the  stern  of  the  Alaska,  and  where  she  would  not 
have  attempted  to  cross  the  bows  of  the  Alaska.  The 
admission  by  the  master  of  the  Hand,  that  he  supposed, 
when  he  tacked,  that  he  was  far  enough  ahead  to  cross 
the  bows  of  the  Alaska,  is  a  confession  that  he  intended 
to  cross  her  bows.  This  was  a  hazardous  manoeuvre  in 
a  vessel  sailing  close  hauled,  and  liable  to  be  headed  o^ 
both  by  the  wind  and  the  tide,  and  to  make  leeway 
enough  to  disappoint  the  expectation  of  crossing  the 
bows  of  the  Alaska.  Nevertheless,  if  the  Hand  in,  fact, 
tacked  far  enough  off  from  the  Alaska,  to  make  the 
^12th  Article  applicable,  it  must  be  applied,  although 
the  Hand,  in  tacking  when  and  where  she  did,  did  so 
for  the  avowed  purpose  of  winding  the  Alaska.  That 
the  wind  was  likely  to  head  the  Hand  off,  when  she  got 
on  the  starboard  tack,  was  a  circumstance  which  ought 
to  have  entered  into  the  calculation  of  the  master  of 
the  Hand,  before  he  put  his  helm  down  to  go  about,  and 
there  can  be  no  justification  for  him,  if  he  went  about 
when  the  Alaska  was  only  600  or  700  feet  astern  of  the 
Hand,  and  then  tried  to  cross  the  bows  of  the  Alaska. 
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This  view,  by  the  time  of  the  trial,  came  to  be  control- 
ling, and  the  witnesses  from  the  Hand  depart  from  the 
statement  of  the  libel,  and  place  the  Alaska,  at  the  time 
the  Hand  went  about,  at  a  much  greater  distance  astern 
of  the  Hand  than  600  or  700  feet.  Burke,  the  acting  mate 
of  the  Hand,  who  was  walking  the  deck,  puts  the 
Alaska  at  the  distance  of  about  half  a  mile  astern  of 
the  Hand  when  the  Hand  tacked,  and  says,  that  when 
the  Hand  got  filled  away  the  Alaska  was  about  half  a 
mile  off  in  a  straight  line,  and  about  four  points  off  the 
lee  bow  of  the  Hand,  and  that,  at  the  time  the  Hand 
tacked,  they  calculated  to  go  ahead  of  the  Alaska. 
This  witness  makes  ten  feet  in  a  rod,  and  fifty  rods  in  an 
eighth  of  a  mile. 

The  libel  charges,  as  reasons  why  the  Alaska  did  not 
keep  away,  her  want  of  a  lookout,  interception  of  vision 
by  her  deck  load  of  lumber,  and  failure  to  port. 

Ambrose  Strout,  the  master  of  the  Alaska,  who  was 
on  her  deck,  the  mate  having  the  wheel,  says  that  the 
Hand  was  about  twice  to  three  times  her  length  ahead 
of  the  Alaska,  when  she  tacked ;  that  the  Hand  had  just 
got  fairly  filled  away  when  the  vessels  struck ;  that, 
when  they  saw  the  Hand  tacking,  the  Alaska's  wheel 
was  hove  hard  up,  and  her  main  sheet  was  run  off ;  that 
Perrin  W.   Strout  was  stationed  as  a  lookout  on  the 
forecastle,  forward ;  and  that  the  lookout  noticed  that 
the  Hand  was  tacking,  and  he,  the  master,  saw  her  him- 
self at  the  same  time,  and  saw  her  when  she  was  coming* 
up  into  the  wind.    Perrin  W.  Strout,  the  lookout,  tes- 
tifies, that  he  was  on  the  lookout ;  that  tha  Hand  ranged 
about,  twice  her  length  ahead  of  the  Alaska,  and  then 
tacked ;  that  she  had  barely  filled  away  before  the  col- 
lision ;  that  he  was  standing  on  the  forecastle  deck, 
when  the  Hand  tacked ;  and  that,  when  he  saw  her  tack, 
he  halloed  to  the  man  at  the  wheel  of  the  Alaska,  and 
then  the  wheel  of  the  Alaska  was  hove  np  and  her  main 
sheet  was  run  off,  and  she  paid  off  a  little,  but  there  was 
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not  time  to  pay  o£f  more  before  the  vessels  strnck* 
Stover,  a  hand  on  the  deck  of  the  Alaska,  and  who  saw 
the  collision,  testifies,  that  the  lookout  on  the  Alaska 
aang  out  to  the  man  at  her  wheel  to  port  his  wheel,  that 
the  Hand  was  tacking  under  their  bow.  Uriah  W. 
Strout,  the  mate  of  the  Alaska,  who  was  at  her  wheel, 
testifies,  that  the  Hand  ranged  ahead,  and  when  she  got 
a  little  on  the  starboard  bow  of  the  Alaska,  a  mite  ahead, 
if  anything,  tacked ;  that  they  saw  her  when  she  tacked, 
and  tbey  went  to  keep  oft^  and  hove  their  helm  hard  up, 
and  fell  off  a  very  little  before  the  collision ;  and  that 
the  collision  cpuld  not  have  been  avoided  after  the  Hand 
went  in  stays,  because,  when  she  tacked,  she  was  so  near 
to  the  Alaska,  being  about  half  a  point  on  the  lee  bow 
of  the  Alaska,  and  about  twice  her  length  ahead. 

On  the  whole  evidence,  I  am  of  opinion,  that  the 
libellants  have  failed  to  make  out  their  case  against  the 
Alaska,  and  that  she  has  excused  her  not  avoiding  the 
Hand,  by  showing  that  the  Hand  improperly  tacked  so 
closely  under  the  bows  of  the  Alaska  as  to  make  it 
impossible  for  the  Alaska  to  avoid  her  by  the  exercise 
of  reasonable  diligence  and  skill.  The  Alaska  had  no 
reason  to  suppose  that  the  Hand  had  beaten  out  her  port 
tack,  or  would  go  about,  and  there  seems  to  have  been 
no  reason  for  her  going  about,  except  a  desire  to  wind 
the  Alaska. 

The  libel  must  be  dismissed,  with  costs. 

B.  JET.  HunUeyj  for  the  libellants. 

W.  B.  Beebe  and  A.  J.  Heathy  for  the  claimants. 
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COLUSION   WHILE   COMING   INTO   DoOK. — StrBNQTH   OF   HaW8BR» 

A  tug  was  sent  in  to  the  tar  eod  of  a  slip,  with  a  hawser,  to  aid  in  haiding  in  at 
steamship  which  was  backing  into  the  slip.  The  motion  of  the  steamship  was 
intended  to  be  checked  by  a  spring  line,  but  it  parted,  and  the  steamship 
backed  into  the  tng  and  injured  her: 

JIM,  that  the  steamship  was  responsible  for  the  strength  of  the  line,  and  was 
liable  for  the  damages. 

This  was  an  action  brought  by  the  owner  of  the  tag  A. 
G.  Gatt'Oll,  to  recover  for  the  damages  occasioned  to  her  by 
a  collision  between  her  and  the  steamer  Anglia,  which 
occurred  while  the  Anglia  was  backing  into  her  place 
alongside  of  a  pier  in  the  North  river.  The  libel  alleged^ 
that  the  tug  was  employed  to  take  a  hawser  from  the 
steamer  and  carry  it  up  the  dock,  and  did  so,  the  steamer 
backing  in  at  the  time  ;  and  that  the  steamer  backed  in 
so  fast  and  so  far,  although  hailed  to  stop,  that  the  tug^ 
was  unable  to  escape,  but  was  crushed  by  the  steamer's 
stem.  The  answer  denied  any  negligence  on  the  part  of 
the  steamer,  and  alleged  that  the  tug  was  herself  negli- 
gent, in  that,  although  she  knew  the  steamer  was  going 
to  back  iu,  she  went  in  herself  directly  astern  of  the 
steamer,  instead  of  going  in  under  her  quarter,  so  as  to 
be  out  of  the  way. 

For  libellant,  W.  B.  Beebe. 

For  claimants,  Henry  NicoU. 

m 

Blatghford,  J.  The  tug  went  in  behind  the  Anglia, 
as  the  latter  was  backing  in,  at  the  direction  of  the  dock 
superintendent  of  the  line  to  which  the  Anglia  belonged^ 
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to  carry  to  the  wharf  the  hawser  from  the  Aoglia* 
There  was  nothing  improper  in  her  doing  so,  although 
the  Anglia  was  all  the  time  backing  in.  It  clearly  ap- 
I>ears,  from  the  evidence,  that  the  Anglia  would  not  have 
come  back  against  the  tug  if  the  spring  line  by  which 
the  movement  astern  of  the  Anglia  was  being  checked 
had  not  parted.  The  Anglia  is  responsible  for  the  part- 
ing of  that  line.  The  tug  was  in  a  position  in  the  rear 
of  where  the  stern  of  the  Anglia  would  have  been  if  she 
had  not,  from  the  parting  of  the  spring  line,  gone  back 
to  a  distance  greater  than  was  necessary  or  customary 
to  enable  her  to  lie  in  her  proper  and  usual  berth  with 
reference  to  the  outer  end  of  the  pier.  The  Anglia  must 
be  held  responsible  for  the  damage,  and  there  must  be  & 
decree  for  the  libellant,  with  costs,  with,  a  reference  to  a 
commissioner  to  ascertain  the  damages  sustaine4  by  the 
libellant. 
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Liability    of    Charterer  for  Loss  of  Vessel. — Tuo  and  Tow. — 

Agent. 

£.  A  M.  hired  a  canal-boat  for  $5  a  day,  they  to  pay  for  the  towing  of  the  boat. 
They  employed  a  tug,  which  was  apparently  a  proper  one,  to  tow  the  canaU 
boat,  and  while  she  was  being  so  towed,  the  boiler  of  the  tug  exploded,  and  the 
canal-boat  was  so  Injured  that  she  sank.  Her  owner,  J.,  filed  a  libel  against  E. 
A  M.  to  recover  the  damages : 

JBdd,  Tbat»  under  the  contract  between  J.  and  £.  <fc  M.,  the  latter  did  not  become 
insurers  of  the  canal-boat ; 

That  E.  4e  M.  were  no  more  than  agents  of  J.  to  hire  an  apparently  proper  tug, 
and  having  done  so,  they  were  not  liable  for  the  damages  in  question. 
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Blatghfobd,  J.  The  libel  alleges  that  the  libellant, 
owning  a  canal-boat,  let  her  to  the  respondents  for  a 
voyage  from  New  York  to  Baltimore  and  back,  they  to 
pay  him  for  her  use  five  dollars  per  day  for  every  day  she 
should  be  so  employed,  and  to  furnish,  at  their  own  ex- 
pense, the  necessary  and  proper  steam  or  motive  power 
to  tow  the  boat  safely  and  properly  during  the  voyage  ; 
that  the  respondents  sent  a  tug  then  owned  or  employed 
by  them  to  take  the  boat  in  tow ;  that  the  tug  did  so ; 
that,  while  the  boat  was  in  tow  of  the  tug,  the  boiler  of 
the  tug  exploded,  and  caused  the  boat  to  sink ;  and  that 
the  explosion  and  consequent  damage  were  the  result  of 
the  negligence  of  the  servants  of  the  respondents  on 
board  of,  or  belonging  to,  the  tug,  or  of  the  defective 
character  of  the  boiler.  The  libellant  claims  to  recover 
from  the  respondents  the  damages  he  has  sustained. 

The  answer  admits  that  the  respondents  chartered 
the  boat  for  the  voyage,  and  were  to  pay  for  her  use  five 
dollars  per  day,  and  were  also  to  pay  for  towing,  but 
denies  that  they  agreed,  or  were  bound,  to  obtain  any 
steam  or  motive  power,  or  to  tow  the  boat  safely  and 
properly.  It  admits  that  they  sent  the  tug  to  tow  the 
boat,  but  denies  that  the  tug  was  owned  by  them,  or  was 
employed  by  them,  except  in  the  ordinary  method  of 
employing  a  steamtug  for  that  purpose,  for  compensa- 
tion, and  alleges  that  the  persons  on  board  of  the  tug, 
and  haying  charge  thereof,  were  not  under  the  control 
of,  or  in  the  employment  of,  the  respondents,  and  that 
they  did  not  interfere  with  the  tug  or  her  master  or  crew 
in  the  discharge  of  the  service  of  towing  the  boat,  and 
had  no  right  to  do  so. 

The  foregoing  allegations  of  the  answer  are  fully 
established  by  the  evidence.  There  is  no  evidence  of 
any  contract  by  the  respondents  to  tow  the  boat  safely, 
or  even  to  return  her  in  safety.  The  contract  was  to 
pay  the  libellant  five  dollars  a  day  for  the  use  of  his 
boat,  and  to  pay  for  the  towing  of  her.    She  could  not 
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move  without  being  towed.    The  respondents  were  to 
pay  the  expense  of  towing,  so  that  the  libellant  should 
have  his  five  dollars  per  day  clear,  as  they  were  also  to 
pay  tolls,  and  the  expense  of  wharfage  ^nd  of  loading 
and  unloading  cargo.    The  respondents  did  not  become 
insurers  of  the  vessel.    Grant,  even,  that  they  would  be 
liable  to  the  libellant  for  the  negligence  of  the  agents 
and  servants  of  the  respondents  in  dealing  with  the  boat, 
it  is  not  shown  that  the  respondents  owned  or  controlled 
the  tug,  or  her  movements,  or  had  any  control  over  the 
officers  and  crew  of  the  tug  in  their  management  of  the 
tug.    They  merely  hired  the  tug  to  tow  the  boat.    The 
tug  was  apparently  a  proper  vessel,  one  usually  employed 
for  such  service,  and  her  owners,  officers  and  crew  cannot* 
be  regarded  as  the  servants  or  employees  of  the  re- 
spondents, in  any  sense  which  can  make  the  respondents 
liable  to  the  libellant  for  the  negligence  of  such  owners, 
officers  or  crew.    On  the  facts  of  the  case,  the  respond- 
ents were  no  more  than  agents  of  the  libellant  to  hire 
an  apparently  proper  tug  to  tow  the  boat.    If  the  tug 
towing  this  boat  in  the  employment  of  the  respondents, 
or  even  of  the  libellant  himself,  had  negligently  caused 
the  boat  to  collide  with  another  vessel,  certainly  the 
tug  and  her  owners,  and  not  either  the  respondents  or 
the  libellant,  would  be  liable  for  the  damage  to  the  other 
vessel  {Story  on  Agency^  §  453,  n ;  Sproul  v.  Heming- 
way, 14  Pickering^  1 ;  Sturgis  v.  Boyer,  24  Howard,  110, 
124).    No   contract,  either  express  or  implied,  of  the 
respondents  with  the  libellant  has  been  broken  by  the 
former,  and  the  libel  must  be  dismissed,  with  costs. 

W.  B.  Beebe^  for  the  libellant. 

W.  W.  Goodrich,  for  the  respondents. 
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BANKRUPT. 

Rbfubal  of  Bankbupt  to  Testify.— Protest  bt  Counsel. — 

Contempt. — Costs. 

A  bankrupt  was  smnmoned,  at  the  instance  of  a  creditor  who  had  proved  his  claim, 

to  appear  before  the  register  to  be  examined.    He  appeared,  bnt,  nnder  the- 

adyice  of  oouDsel,  refused  to  be  sworn  and  examined,  on  the  groaod  thai  he- 
*    was  advised  that  the  said  creditor  had  no  valid  claim,  and  was  not  a  creditor 

within  the  meaning  of  the  Act    The  counsel  for  other  creditors  also  protested 

against  his  examination : 
Hdd^  That,  no  legal  invalidity  of  the  creditor's  claim  being  proved,  the  bankrupt 

could  not  refuse  to  be  sworn  and  examined ; 
That  counsel  for  other  creditors  had  no  legal  right  to  interpose; 
That,  as  the  bankrupt  had  acted  under  advice  of  counsel,  he  ought  not  to  b» 

punished  for  contempt,  nor  to  be  required  to  pay  costs  other  than  those  of  the- 

certificate ; 
That  the  protesting  creditors  ought  to  pay  the  costs  occasioned  by  their  action. 

W.,  a  baokrupt,  being  required  to  testify  before  the 
register  in  the  matter  of  his  bankruptcy,  before  the 
election  of  an  assignee,  at  the  instance  of  Escher,  a 
creditor  whose  claim,  though  proved,  he  intended  to 
dispute  as  invalid  for  usury,  refused  to  testify ;  and  the 
counsel  for  14  other  creditors  also  interposed  an  ob- 
jection to  the  examination  of  the  bankrupt. 

The  register,  upon  request  of  the  bankrupt,  certified 
to  the  Court  his  conclusions  upon  the  questions  arising, 
viz.,  that,  inasmuch  as  no  legal  proof  existed  of  the 
invalidity  of  Escher's  claim,  and  such  claim  bad  been 
duly  proved,  the  bankrupt  should  submit  to  the  ex- 
amination ;  that  the  counsel  for  the  other  creditors  had 
no  right  to  interpose  any  objection  ;  that,  as  the  bank- 
rupt had  acted  under  the  advice  of  counsel,  he  ought 
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not  to  pay  costs  other  than  those  of  the  certificate 
ivhich  he  demaDded;  but  that  the  protesting  creditors 
ought  to  pay  the  costs  occasioned  by  their  action. 

Blatchford,  J.    I  concur  in  the  views  of  the  reg- 
ister. 
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THE  STEAMTUG  U.  8.  GRANT  AND  THE  BRIG 

TALLY  HO. 

Collision  in  Nbw  York  Bat. — Tuo  and  Tow.— Lights. — Steamer. 

AND  Sailing  Vessel. 

A  flteamtug,  the  G.,  was  g^iiig  up  the  bey  of  New  York,  near  the  NarrowB,  at 
nighty  towing  aetem  on  a  hawaer  the  brigantine  C.  They  were  heading  north 
northwest  The  O.  had  the  nana!  aide  lights,  and  a  bright  light  astern,  but 
die  did  not  haye  two  bright  lights  set  vertically,  to  indicate  that  she  had  a 
Teasel  in  tow.  The  brig  T.  was  going  down  the  bay,  heading  about  south  by 
west,  with  the  wind  about  northwest  The  lights  <^  the  G.  were  seen  from  tb» 
T.  nearly  ahead  and  croestng  from  port  to  starboard.  The  T.  kept  her  course, 
and  did  not  see  the  C.  tiU  she  was  but  a  short  distance  from  the  C,  when  the 
helm  of  the  T.  was  starboarded.  The  helm  of  the  C.  was  also  starboarded, 
but  the  T.  struck  the  C.  a  glancing  blow  oi^her  starboard  quarter.  The 
owners  of  the  C.  filed  a  libel  against  both  the  G.  and  the  T.,  alleging  fault 
in  the  G.  that  she  did  not  haTe  the  proper  lights  set,  and  did  not  keep  the  C. 
dear  of  the  T.,  and  fault  in  the  T.  that  she  was  not  on  her  proper  course,  but 
was  heading  too  much  to  the  west,  and  that  she  kept  on  her  course  and  ran 
into  the  C.  The  answer  of  the  G.  charged  fault  in  the  T.,  that,  after  passing 
the  G.,  she  changed  her  cour3e  to*  the  westward,  and  ran  into  the  C,  and 
the  answer  of  the  T.  charged  ftiult  in  the  G.,  in  not  having  the  proper  lights 
set  to  indicate  that  she  had  a  yessel  in  tow.  The  C.  was  in  charge  of  a  pilot, 
who  had  the  direction  of  both  the  C.  and  the  G. : 

HM,  That  the  courses  of  the  vesselB  were  crossing  courses ; 

That  the  tug  and  tow  were  to  be  treated  as  a  single  ressel  under  steam,  and  that 
it  was  their  duty  to  keep  out  of  the  way  of  the  T. ; 
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That  the  T.  was  not  off  her  proper  coarse,  and  did  not  change  her  course 
improperly,  and  was  not  in  faalt  in  not  sooner  seeing  the  C. ; 

That,  ander  the  4th  article  of  the  Rales  for  preventing  collisions  (notwithstand' 
ing  the  11th  section  of  the  Actof  Jaly  26th,  1866,  14  U.  8,  Stat,  at  Large,  228), 
.the  G.  was  bonnd  to  have  had  two  white  lights  set  vertically,  to  indicate  that 
she  had  a  vessel  in  tow,  and  was  in  faalt  for  not  having  them  ;  and  that  such 
fault  contributed  to  the  collision ; 

That  the  C.  must,  as  between  herself  and  the  T.,  bear  the  responsibility  of  the 
fault  of  the  G.  as  to  lights ; 

That  the  T.  was  not  in  fault,  and  that  the  C.  was  not  in  fault  in  starboarding ; 

That,  in  the  absence  of  directions  given  to  the  master  of  the  G.  by  the  pilot  on 
board  of  the  C,  the  former  was  bound  to  keep  the  C.  out  of  the  way  of  the  T., 
and  that  the  G.  alune  was  liable  for  the  damages  sustained  by  the  C. 

Blatohford,  J.  This  libel  is  filed  by  the  owner  of 
the  brigantine  Lydia  H.  Cole  ai^aiust  the  steamtng 
XJ.  S.  Grant  and  the  brig  Tally  Ho,  to  recover  for  the 
damages  sustained  by  the  libellant  through  a  collision 
which  took  place  between  the  Tally  Ho  and  the  Oole, 
on  the  evening  of  the  30th  of  January,  1869,  after  dark, 
in  the  bay  of  New  York,  just  below  the  Harrows.  The 
Cole  was  under  bare  poles,  and  was  being  towed  by  the 
Grant  astern  by  a  hawser.  The  Tally  Ho  was  bound 
down  the  bay,  under  sail,  going  to  sea.  The  Tally  Ho 
struck  the  Oole  a  glancing  blow  on  the  starboard  quarter 
of  the  Cole,  a  few  feet  forward  of  the  stern  of  the  Cole. 
There  was  a  strong  breeze  from  about  northwest,  free 
for  the  Tally  Ho.  The  Cole  had  a  pilot  on  board,  who 
had  the  direction  of  the  Grant  and  of  the  Cole.  The 
Tally  Ho  had  no  pilot. 

The  libel  alleges,  Ihat  the  green  and  red  lights  of  the 
Cole  were  burning  brightly ;  that  the  Tally  Ho  was  seen 
by  those  on  board  of  the  Cole,  bearing  oft  her  starboard 
bow,  and,  when  the  lights  of  the  Tally  Ho  were  dis- 
covered, she  wa«  broad  oft  the  Cole  and  evidently  head- 
ing towards  her ;  that  the  pilot  of  the  Cole  hailed  to  the 
Tally  Ho  to  starboard,  but  she  kept  on  until  so  near 
that  a  collision  was  inevitable,  when  she  suddenly  kept 
away  and  came  into  the  Cole,  striking  her,  slightly 
angling  towards  the  stern,  on  her  starboard  quarter ; 
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that  the  Grant  did  not  have  the  proper  regulation  lights 
set  and  burning,  in  that  she  did  not  have  two  bright  mast 
head  lights  vertically  set  and  burning,  to  indicate  that 
she  had  a  vessel  in  tow ;  that  the  Oole  was  at  the  time 
helpless,  being  in  tow  of  and  under  the  entire  control  of 
the  Orant ;  that  the  collision  was  the  result  of  the  com- 
bined negligence  of  the  Grant  and  the  Tally  Ho ;  that 
the  Grant  was  in  fault  in  not  having  stopped  in  time,  or  in 
time  taken  her  course  so  as  to  avoid  the  Tally  Ho,  and 
in  not  having  the  proper  lights  set  to  indicate  that  she 
had  a  tow,  to  wit,  two  bright  mast  head  lights  vertically 
set  and  burning  ;  and  that  the  Tally  Ho  was  in  fault  in 
not  steering  a  proper  course  for  a  vessel  bound  to  sea, 
down  the  channel,  with  the  wind  free,  and  in  keeping  on 
her  course,  and  not  giving  way  when  she  found  out,  or 
ought  to  have  found  out,  by  proper  care,  that  there  was 
a  vessel  in  tow  of  the  Grant,  and  when  it  was  impossible 
for  the  Grant  to  avoid  her,  and  in  not  having,  with  a 
proper  lookout,  if  she  had  had  one,  discovered  the  Oole 
in  time  to  avoid  her. 

The  answer  of  the  Grant  sets  forth,  that  she  was 
moving  slowly,  and  could  not,  with  her  tow,  move  from 
one  side  to  the  other  easily ;  that  the  Grant  had  set  her 
green  and  red  lights,  and  a  bright  light  on  the  stem 
forward  of  the  cutwater,  and  a  bright  white  light  on 
a  flagstaff  aft,  which  were  the  only  lights  at  that  time 
used  by  tugs  going  in  and  out  of  the  harbor  of  Kew 
York,  and  were  not,  in  any  sense  or  appearance,  the 
lights  of  a  st-eamship ;  that  the  fact,  that  the  Grant  did 
not  have  two  bright  lights  vertically  set  and  burning, 
did  not  at  that  time  indicate  she  had  not  a  tow,  or 
contribute  to  the  collision ;  that,  while  the  Grant  was 
proceeding  along  near  the  West  Bank,  and  as  near  there- 
to as  was  proper  or  customary  for  vessels  in  like  circum- 
stances to  go,  and  on  a  coarse  about  north  northwest, 
with  the  Oole  in  her  wake,  the  pilot  of  the  Grant  ob- 
served the  Tallv  Ho  about  half  a  mile  off  the  starboard 
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bow  of  the  Grant,  but  to  the  leeward,  on  a  southerly 
course,  bound  out ;  that  at  that  time  there  was  no 
danger  of  any  collision,  nor  did  the  courses  of  the  Orant 
and  of  the  Tally  Ho  intersect ;  that,  as  soon  as  the  Tally 
Ho  had  got  about  abreast  of  the  Grant,  and  while  some 
distance  off  to  the  leeward  of  the  Grant,  the  Tally  Ho, 
without  any  cause,  suddenly  luffed  up  and  took  a  rank 
sheer  to  the  westward,  on  a  course  across  the  bows  of 
the  Cole ;  that  the  pilot  of  the  Grant  immediately 
stopped  her  ;  that  the  Tally  Ho  kept  off  slightly,  so  that 
her  direction  was  towards  the  starboard  side  of  the 
Oole,  augling  to  the  stem,  aud  appeared  to  be  starboard- 
ing her  helm ;  that  she  might  even  then  have  avoided 
the  Cole,  if  the  Cole  had  not  improperly  put  her  helm 
to  starboard,  whereby  "the  bow  of  the  Cole  was  suddenly 
sheered  four  points  or  more  to  the  westward,  and  her 
stern  correspondingly  to  the  eastward,  which  movement 
had  a  direction  in  the  way  of  the  Tally  Ho,  and  con- 
tributed to  bringing  the  two  vessels  together ;  that  no 
blame  is  imputable  to  the  Grant;  that  the  Tally  Ho 
was  in  fault  in  not  steering  a  proper  course  for  a  vessel 
bound  down  the  channel  to  sea  with  the  wind  free  ;  and 
that  the  Tally  Ho  was  without  a  pilot,  and  had  no  look- 
out forward,  and  her  direction  was  such,  at  the  time  she 
took  her  said  sheer,  as  would  have  made  her  run  on  the 
West  Bank,  and  her  officers  and  crew  had  been  making, 
or  were  engaged  in  making,  sail. 

The  answer  of  the  Tally  Ho  alleges,  that  the  Tally 
Ho  had  her  regulation  lights  all  properly  set  and  burning 
brightly,  and  a  competent  lookout  vigilantly  performing 
his  duty  ;  that,  while  the  Tally  Ho  was  heading  down  the 
channel  on  her  proper  course,  it  being  very  dark  at  the 
time,  those  on  board  of  her  discovered  the  lights  of  a 
vessel  appearing  from  her  lights  to  be  a  steamship, 
and  not  to  have  another  vessel  in  tow,  heading  nearly 
towards  the  Tally  Ho,  but  angling  across  her  bows  from 
about  south  southeast  to  about  north  northwest,  and 
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passing  the  Tally  Ho  in  safety,  but  very  near ;  that,  soon 
after  she  had  so  passed  the  Tally  Ho,  those  on  board 
saw  coming  out  of  the  darkness  a  short  distance  ofP,  on 
about  the  same  coarse  which  the  steamer  had  gone,  a 
vessel  without  sails  and  showing  no  lights  and  moving 
against  the  wind^  from  which  it  seemed  that  she  was 
being  towed,  and  apparently  by  the  said  steamer,  by  a 
long  line  which  was  invisible  to  those  on  board  the  Tally 
Ho,  'whereux)ou  the  helm  of  the  Tally  Ho  was  put  hard 
a-starboard,  and  she  obeyed  her  helm  and  fell  off,  but 
not  enough  to  avoid  a  collision  between  the  towed  vessel 
and  the  Tally  Ho ;  and  that  the  collision  happened  with- 
out fault  on  the  part  of  the  Tally  Ho,  but  was  caused 
by  the  steamer's  having  set  the  proper  lights  of  a  steam- 
ship, and  not  having  set  the  proper  lights  of  a  steamship 
having  another  vessel  in  tow,  and  not  having  a  proper 
lookout  performing  his  duty,  and  not  going  up  with  her 
tow  on  the  eastern  side  instead  of  the  western  side  of  the 
Tally  Ho,  in  crossing  the  bows  of  the  Tally  Ho  to  go 
np  the  western  side  of  her,  in  not  giving  the  Tally  Ho  a 
sufficiently  wide  berth,  in  towing  the  tow  against  the 
Tally  Ho,  and  in  not  keeping  her  clear  of  the  Tally  Ho, 
and  by  the  towed  vessel's  not  having  a  proper  lookout 
in  a  proper  place,  vigilantly  performing  his  duty,  in  not 
having  proper  lights  properly  visible,  and  in  not  properly 
starboarding  her  helm  in  time  to  keep  clear  of  the  Tally 
Ho. 

The  answer  of  the  Grant  is  authority  for  the  state- 
ment that  the  Tally  Ho  was  on  a  southerly  course,  and 
the  Grant  was  heading  north  northwest,  when  the  Tally 
Ho  was  first  seen  by  the  pilot  of  the  Grant,  half  a  mile 
offi  on  the  starboard  bow  of  the  Grant.  The  answer  of 
the  Tally  Ho  is  authority  for  the  statement,  that  the 
Grant,  when  first  discovered  from  the  Tally  Ho,  was 
heading  nearly  towards  the  Tally  Ho,  but  angling  across 
her  bows  from  about  south  southeast  to  about  north 
northwest.    These  two  statements  substantially  concur. 
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They  both  of  them  make  the  courses  of  the  two  vessels- 
intersecting  courses,  at  an  angle  of  two  points,  or  22^ 
degrees.  The  answer  of  the  Grant  says,  indeed,  that 
the  courses  of  the  two  vessels  did  not  intersect,  but  it 
must  intend  that  such  courses  did  not  intersect  ahead  of 
the  Orant.  The  Grant  and  the  Tally  Ho  having  passed 
each  other  safely,  starboard  to  starboard,  the  inquiry  at 
once  arises,  why  the  Tally  Ho  and  the  Oole  collided  with 
each  other.  The  Tally  Ho's  answer  sets  up  that  she  saw 
the  lights  of  the  Grant ;  that  they  appeared  to  be  the 
lights  of  a  steamship ;  that  they  did  not  indicate  a  steam- 
ship having  another  vessel  in  tow ;  that,  after  passing 
the  Grant  in  safety,  but  very  near,  the  Tally  Ho  saw 
coming  out  of  the  darkness,  a  short  distance  off,  on  the 
same  course  with  the  Grant,  the  Cole,  without  sails,  and 
without  lights,  and  moving  against  the  wind,  and,  there- 
fore, seemingly  in  tow  by  a  stem  hawser  from  the  Grant ; 
and  that  the  collision  was  caused,  in  part,  by  the  fact 
that  the  Grant  had  set  the  proper  lights  of  a  steamship, 
and  did  not  have  set  the  proper  lights  of  a  steamship 
having  another  vessel  in  tow,  and,  in  part,  by  the  want  of 
proper  lights,  properly,  visible,  on  the  Oole.  The  libel 
alleges  fault  in  the  Grant  in  not  having  the  proper  lights^ 
to  indicate  that  she  had  a  tow,  namely,  two  bright  mast 
head  lights,  vertically  set  and  burning.  The  answer  -of 
the  Grant  alleges  that  the  Grant  had  set  her  green  and 
red  lights,  and  a  bright  light  on  the  stem  forward  of  the 
cutwater,  and  a  bright  white  light  on  a  flagstaff  aft ;  that 
these  lights  were  not,  in  any  sense  or  appearance,  the 
lights  of  a  steamship  ;  and  that  the  fact  that  the  Grant 
did  not  have  two  bright  lights  vertically  set  and  burning 
did  not,  at  that  time,  indicate  that  she  had  not  a  tow,  or 
contribute  to  the  collision.  The  libel  alleges  that  the 
Cole  had  her  green  and  red  lights  burning  brightly.  The 
answer  of  the  Grant  does  n6t  allege  any  want  of  proper 
lights  on  the  Cole,  or  on  the  Tally  Ho.  The  libel  doea 
not  allege  any  want  of  proper  lights  on  the  Tally  Ho, 
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while  it  admits  that  she  had  lights.  Thus,  on  the  ques- 
tion of  lights,  both  of  the  other  vessels  set  up  a  want  of 
proper  lights  on  the  Grant  as  contributing  to  the  collis- 
ion, while  the  Tally  Ho  sets  up  a  want  of  all  lights  on 
the  Cole. 

It  becomes  necessary,  then,  to  inquire. what  lights  the 
Grant  ought  to  have  exhibited.  The  3d  article  in  the 
Rules  established  by  the  Act  of  April  29th,  1864  (13  V. 
S.  Stat,  at  LargCy  59),*  provides,  under  the  head  of  "lights 
for  steamships,"  that  "all  steam  vessels,"  when  under 
iray,  shall  carry  the  green  and  red  lights  and  a  bright 
white  light  at  the  foremast  head.  The  corresponding 
article  in  the  Bules  prescribed  by  the  British  Order  in 
Council  of  January  9th,  1863,  provides  that  those  lights 
shall  be  carried  by  "  sea-going  steamships."  The  4th 
article  in  the  Act  of  1864,  and  in  the  British  Bules,  is 
headed  "lights  for  steamtugs,"  and  is  in  these  words  : 
"  Steamships,  when  towing  other  ships,  shall  carry  two 
bright  white  mast  head  lights  vertically,  in  addition  to 
their  side  lights,  so  as  to  distinguish  them  from  other 
steamships.  Each  of  these  mast  head  lights  shall  be  of  the 
same  construction  and  character  as  the  mast  head  lights 
which  other  steamships  are  required  to  carry."  The  2d 
article  requires  that  the  lights  mentioned  in  the  3d  and 
4th  articles,  and  no  others,  shall  be  carried  in  all 
weathers,  between  sunset  and  sunrise.  By  the  11th 
section  of  the  Act  of  July  25th,  1866  (14  17.  S.  Stat,  at 
Large^  228),  which  was  in  force  when  this  collision  oc- 
curred, it  is  enacted,  that  "  the  provision  for  a  foremast 
head  light  for  steamships,"  in  the  Act  of  1864,  "shall 
not  be  construed  to  apply  to  other  than  ocean-going 
steamers  and  steamers  carrying  sail."  That  section 
then  goes  on  to  prescribe  lights  for  river  steamers  navi- 
gating waters  flowing  into  the  Gulf  of  Mexico,  and  then 
preceeds :  "  All  coasting  steamers,  and  those  navigating 
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bays,  lakes,  or  other  iuland  waters,  other  than  ferry- 
boats, and  those  above  provided  for,  shall  carry  the  red 
and  green  lights,  as  prescribed  for  ocean  going  steamers, 
and,  in  addition  thereto,  a  central  range  of  two  white 
lights,  the  after  light  being  carried  at  an  elevation  of  at 
least  fifteen  feet  above  the  light  at  the  head  of  the  ves- 
sel, the  head  light  to  be  so  constructed  as  to  show  a 
good  light  through  twenty  points  of  the  compass,  name- 
ly, from  right  ahead  to  two  points  abaft  the  beam  on 
either  side  of  the  vessel,  and  the  after  light  to  show  all 
around  the  horizon."  As  the  Grant  was  not  an  ocean- 
going steamer,  in  the  sense  of  the  Act  of  1866,  and  was 
not  a  steamer  carrying  sail,  but  was  a  steamtug,  without 
masts  or  sails,  she  was  relieved,  by  the  Act  of  1866,  from 
carrying  the  foremast  fiead  light  prescribed  by  the  3d 
article  of  the  Act  of  1864.  But  for  the  Act  of  1866,  she 
would,  as  a  steamship,  when  not  towing  another  vessel, 
have  been  obliged  to  carry  the  foremast  head  light  and 
the  green  and  red  lights  prescribed  by  the  3d  article  of 
the  Act  of  1864.  The  4th  article  of  the  Act  of  1864 
Bhows  that  a  steamtug  is  included,  in  that  Act,  und^ 
the  general  denomination  of  a  steamship,  so  as  to  be 
aubject,  whether  towing  or  not  towing,  to  all  the  regu- 
lations prescribed  by  that  Act  for  steamships  and*  steam 
vessels,  in  addition  to  being  subject,  when  towing,  to  the 
exceptional  regulation  in  article  4.  Under  the  Act  of 
1866,  the  Grant  fell  within  the  description  of  steamers 
required  to  carry  the  central  range  of  two  white  lights. 
But  that  regulation  was  one  for  her  when  not  towing. 
The  central  range  of  two  white  lights  took  the  place,  by 
the  Act  of  1866,  in  respect  to  the  Grant,  of  the  foremast 
head  light  in  the  3d  article  of  the  Act  of  1864.  But  as, 
under  the  Act  of  1864,  the  two  bright  white  mast  head 
lights,  vertically,  were  to  designate  a  steamtug  towing, 
she,  when  not  towing,  being  bound  to  carry  the  foremast 
head  light,  so,  even  after  the  Act  of  1866  was  passed, 
the  two  bright  white  mast  head  lights,  vertically,  or  their 
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equivalents,  were  to  designate  a  steamtug  towing,  she, 
when  not  towing,  being  bound  to  carry  the  central  range 
of  two  white  lights.  Before  the  Act  of  1866  made  it  un- 
necessary for  the  Grant  to  carry  a  foremast  head  light, 
and  substituted  therefor  the  central  range  of  two  white 
lights,  she  could  not,  merely  because  she  did  not  have 
any  foremast,  in  the  sense  in  which  a  steamer  carrying 
8ail  has  a  foremast,  allege  that  she  was  not  bound,  when 
not  towing,  to  carry  the  foremast  head  light,  in  sub- 
stance and  equivalency,  or  that  she  was  not  bound, 
when  towing,  to  carry  the  two  bright  white  masthead 
lights  vertically,  in  substance  and  equivalency.  The 
fiubbtitutiou,  by  the  Act  of  1866,  for  vessels  like  the 
Grant,  of  the  central  range  of  two  white  lights  for  the 
foremast  head  light,  was,  manifestly,  i^ot  because  they 
could  not,  though  without  masts  for  sails,  substantially 
comply  with  the  requirement  to  carry  a  foremast  head 
light.  The  intentional  omission  of  the  words  '*  sea- 
going steamships,"  in  the  3d  article,  and  the  substitu- 
tion therefor  of  the  words  "all  steam  vessels/'  when 
otherwise  re-enacting  in  the  same  words  the  British  3d 
article,  in  connection  with  the  designation,  in  the  4th 
article,  of  tugs  as  steamships,  and  with  the  well  known 
fact  that  such  vessels  as  the  Grant,  without  masts  or 
sails,  were,  at  the  time  of  the  passage  of  the  Act  of  1864, 
in  common  use,  and  called  steamtugs,  is  satisfactory  evi- 
dence that  it  was  understood,  by  the  Act  of  1864,  that 
such  steam  tugs  could  carry  what  would  be  in  substance 
the  mast  head  lights  of  articles  3  and  4  of  that  Act. 
What  is  called,  in  the  Act  of  1866,  "  the  light  at  the 
head  of  the  vessel,"  and  **  the  head  light,"  is  there  de- 
scribed as  a  light  to  be  so  constructed  as  to  show  a  good 
light  through  twenty  points  of  the  compass,  namely, 
from  right  ahead  to  two  points  abaft  the  beam  on  either 
side  of  the  vessel.  This  is  the  same  construction  as  that 
prescribed  for  the  foremast  head  light,  by  the  3d  article 
of  the  Act  of  1864,  and  that  same  construction  is  pre- 
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scribed,  by  article  4,  for  each  of  the  two  mast  head 
lights  which  are  to  be  carried  vertically  by  steamtogs 
towing.  Article  4  states  that  the  carrying  of  the  two 
mast  head  lights  vertically  is  to  distinguish  the  towing 
steamtag  from  other  steamships,  because  other  steam* 
ships  wQuld  carry  only  one  mast  head  light.  Therefore* 
where,  under  the  Act  of  1866,  a  steamtug,  not  towing, 
would  carry  a  light  at  the  head  of  the  vessel,  and  an 
after  light,  in  a  central  range,  she  still  was  required  by 
the  4th  article  of  the  Act  of  1864,  to  carry,  when  towing, 
two  lights  at  the  head  of  the  vessel,  and  to  carry  them 
vertically,  that  is,  one  above  the  other,  and  to  dispense 
with  the  after  light,  but  still  to  carry  the  green  and  red 
lights.  The  object  was  that  a  tow,  whether  towed  astern 
by  a  hawser  or  not,  should  be  indicated  to  other  vessels 
by  the  lights  on  the  tug,  so  that  they  might  give  both 
tug  and  tow  a  sufficiently  wide  berth.  Towing  is  ex- 
tensively done,  and  was,  when  the  Act  of  1864  was 
passed,  in  waters  away  from  the  ocean,  by  vessels  of  the 
character  of  the  Grant ;  and  whether  under  the  Act  of 
1864  or  that  of  1866,  they  were  required  to  carry,  when 
towing,  substantially  the  two  vertical  lights  prescribed 
by  article  4  of  the  Act  of  1864,  and  the  green  and  red 
lights,  and  no  other  lights. 

Now,  what  lights  did  the  Grant  carry  ?  Her  answer 
sets  up,  in  substance,  that  she  carried  the  green  and  red 
lights,  and  the  central  range  of  two  white  lights.  These 
were  the  lights  for  her  when  not  towing.  They  were  not 
the  lights  for  her  when  towing.  Whatever  lights  she 
had,  she  did  not  have  two  head  lights  set  vertically  one 
above  the  other. 

For  the  purposes  of  the  15th  article,  which  requires 
a  steamship  to  keep  out  of  the  way  of  a  sailing  ship,  if 
the  two  are  proceeding  in  such  directions  as  to  involve 
risk  of  collision,  the  Grant  and  the  Oole  must,  as  re- 
spects the  Tally  Ho,  be  regarded  as  a  single  vessel  under 
steam,  the  motive  power  of  the  Oole  being,  at  the  choice 
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of  the  Cole,  ou  board  of  the  Grant,  at  some  distance 
ahead  of  the  Oole  (The  Cleadon,  14  Moore's  P.  C.  C.  92, 
97).  The  Grant  and  the  Oole,  as  one  vessel,  and  that  a 
steam  vessel,  were  bound,  as  between  either  of  them- 
selves and  the  Tally  Ho,  to  keep  out  of  the  way  of  the 
Tally  Ho,  if  the  Tally  Ho;  on  the  one  hand,  and  the  Grant 
and  the  Oole,  on  the  other,  were  proceeding  in  such 
directions  as  to  involve  risk  of  collision,  although  the 
Oole  was  being  towed  astern  of  the  Grant ;  and  it  was 
the  duty  of  the  Tally  Ho  to  keep  her  course  (The  Oleadon, 
mpra  ;  The  Warrior,  Law  Bep.  3  Adm.  <&  JEocl.  553). 

The  complaint  in  the  libel  is  not  that  the  Tally  Ho  did 
not  keep  her  course,  but  that  she  did  keep  her  course. 
It  avers  that  the  Tally  Ho  was  heading  towards  the  Oole, 
and,  though  hailed  to  starboard,  kept  on  until  so  near  as 
to  make  a  collision  inevitable,  and  that  the  Tally  Ho  was 
in  fault  in  keeping  on  her  course,  and  not  giving  way,  so 
as  to  avoid  the  Oole.  It  alleges,  however,  that  such 
course  of  the  Tally  Ho  was  not  a  proper  course  for  a  ves- 
sel bound  to  sea,  down  the  channel,  with  the  wind  free, 
and  that  the  Tally  Ho  was  in  fault  in  steering  such  course. 
The  answer  of  the  Grant  alleges  that  the  Tally  Ho  was  on 
a  course  which  involved  no  danger  of  any  collision,  and 
suddenly  luffed  up  and  took  a  rank  sheer  on  a  course 
across  the  bows  of  the  Oole,  and  thus  caused  the  col- 
lision. 

The  theory  developed  in  the  evidence  on  the  part  of 
the  Oole,  given  by  Beebe,  the  Sandy  Hook  pilot  who 
was  on  board  of  her,  is,  that  the  Grant  and  the  Oole 
were  proceeding  up  along  the  west  side  of  the  channel, 
and  as  near  to  the  edge  of  the  West  Bank  as  it  was  safe 
to  go  with  a  vessel  of  the  draught  of  water  of  the  Oole  ; 
that  they  were  heading  north  ;  that  the  Tally  Ho,  when 
nearly  half  a  mile  distant  from  them,  and  bearing  north- 
east by  north  from  the  Oole,  was  heading  about  west 
southwest,  while  her  true  course  down  should  have  been 
about  south ;  that  her  west  southwest  course  would  have 
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carried  her  npoir  the  West  Bank,  if  the  collision  had  not 
occurred ;  and  that,  jost  before  the  vessels  strock,  the 
Tally  Ho  starboarded,  so  that  she  headed  about  south 
southwest  at  the  time  of  the  collision,  and  struck  the 
Ciole  a  glancing  blow.    It  is  not  alleged  that  starboard- 
ing was  an  improper  manoeuvre  on  the  part  of  the  Tallv 
Ho.    On  the  contrary,  it  is  contended  that  she  should 
have  starboarded  sooner,  and  that  thereby  the  collision 
would  have  been  avoided.    There  is  nothing  in  the  evi- 
dence of  Beebe  which  suggests  a  sudden  luffing  or  change 
of  course  by  the  Tally  Ho  in  an  improper  direction.  The 
evidence  of  Sullivan,  a  witness  for  the  Grant,  who  is  a 
pilot,  and  was  a  passenger  on  the  Grant,  is  to  the  same 
effect  as  that  of  Beebe.    But,  when  we  come  to  the  evi- 
dence of  Bullinger,  on  the  part  of  the  Grant,  who  was  in 
her  pilot  house,  and  piloting  her,  and  responsible  for  her 
navigation,  we  have  a  different  theory  put  forward.    He 
says  that  his  course  was  north  or  north  by  west ;  that  the 
Tally  Ho,  when  he  first  saw  her,  was  heading  about  south, 
and  was  about  half  a  mile  off  from  him,  and  on  a  course 
which  would  not  intersect  bis  course ;  that,  soon  after, 
he  saw  the  Tally  Ho  luff  up  towards  the  stern  of  the 
Grant,  so  as  to  head  southwest  or  southwest  by  west; 
that  he  bailed  her  to  starboard  her  helm,  and  slowed  the 
Grant,  thinking  that  the  Tally  Ho  might  cross  the  towing 
hawser  ;  that,  when  he  found  this  could  not  be  done,  he 
started  the  Grant  ahead  again,  so  as  to  try  and  pull  the 
Oole  away  from  the  Tally  Ho ;  and  that  he  did  not  change 
his  course  after  seeing  the  Tally  Ho.  I  place  no  reliance 
on  the  testimony  of  McOowen,  a  witness  for  the  Grant, 
for  reasons  apparent  on  the  face  of  his  evidence  and 
more  apparent  as  it  was  given. 

The  impression  left  by  the  whole  evidence  is,  that 
the  Tally  Ho  did  not  change  her  course,  and  did  not  luff 
up,  and  was  pursuing  a  proper  course  down  the  channel. 
According  to  the  testimony  of  the  master  of  the  Tally 
Ho,  he  was  standing  by  his  wheel  all  the  time,  and  was 
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heading  about  south  by  west,  and  saw  the  lights  of  the 
Grant  perhaps  a  quarter  of  a  mile  off,  a  little  on  his  port 
bow,  but  nearly  ahead,  and  bearing  about  south«  and  did 
not  change  his  wheel  from  that  time  till  he  starboarded 
on  the  hail  of  his  lookout  to  do  so,  just  before  the  ves- 
sels struck.  He  says  the  collision  took  place  about  half 
a  mile  to  the  eastward  of  the  West  Bank,  and  makes  the 
course  of  the  Grant  to  have  been  about  north  northwest. 
His  starboarding,  he  says,  a  moment  before  the  collision,, 
swung  the  Tally  Ho  probably  two  points,  which  would  be 
to  south  by  east.  The  answer  of  the  Grant  says,  that 
the  course  of  the  Grant  was  about  north  northwest. 
Beebe  says,  that  just  before  the  collision  he  starboarded 
the  wheel  of  the  Cole  and  sbeered  her  to  the  westward 
about  a  point  and  a  half.  This  makes  the  Tally  Ho  and 
the  Cole,  before  they  either  of  them  starboarded,  on 
courses  which  drew  on  to  each  other  at  least  one  point, 
and  makes  them,  when  they  struck,  on  courses  which 
drew  on  to  each  other  about  two  points  and  a  half.  On 
this  view,  it  is  easy  to  see  how  the  collision  occurred,  in 
consistency  with  the  claim  of  the  Tally  Ho.  My  con- 
clusion is,  that  it  is  not  shown  to  have  occurred  through 
any  fault  of  the  Tallv  Ho  in  sailing  on  an  improper 
course  or  in  improperly  changing  her  course. 

But  there  remains  the  question,  whether  the  Tally 
Ho  might  not  and  ought  not  to  have  discovered  the  Cole 
soon  enough  to  have  avoided  her,  notwithstanding  the 
duty  incumbent  on  the  Grant  and  the  Gole  to  keep  out 
of  the  way  of  the  Tally  Ho,  and  the  duty  of  the  Tally  Ho 
not  to  embarrass  them  by  changing  her  course.  And 
here  comes  in  the  question  of  the  lights  on  the  Grant 
and  on  the  Gole.  While  the  omission  to  exhibit  proper 
lights  may  be  immaterial,  if  it  be  clearly  shown  that  the 
absence  of  such  lights  did  not  contribute  to  the  collis- 
ion, yet,  if  it  be  shown  that  a  vessel  did  not  exhibit  the 
proper  lights,  the  burden  lies  on  her  to  show  that  the 
failure  to  comply  with  the  statutory  Eule  was  not  the 
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cause  of,  or  did  not  contribute  to,  the  collision.  (The 
Fenham,  Law  Bej).  3  Privy  Council  Appeals,  212,  216.) 
The  Grant  did  not  exhibit  towing  lights,  and,  while  the 
lights  she  did  exhibit  indicated  to  the  Tally  Ho  that  she 
was  a  steamer,  the  absence  of  the  towing  lights  from  the 
Grant  might  very  well  assure  the  Tally  Ho  that  it  was 
only  requisite  for  the  Tally  Ho  and  the  Grant  to  clear 
each  other.  As  respects  the  Tally  Ho,  as  a  sailing  ves- 
sel encountering  the  Cole  towed  by  the  Grant,  the  Oole 
must,  as  between  herself  and  the  Tally  Ho,  bear  the 
responsibility  of  the  fault  of  the  Grant  as  to  lights. 
The  Tally  Ho  is  not  to  blame  for  such  fault,  and,  in  so 
far  as  such  fault  caused  the  Tally  Ho  to  collide  with  the 
Cole,  it  must  operate  to  exonerate  the  Tally  Ho,  as  re- 
spects the  Cole. 

It  still  remains  to  consider,  whether,  although  ex- 
cused so  far  as  a  warning  came  from  the  lights  of  the 
Grant,  the  Tally  Ho  ought  not  to  have  otherwise  become 
aware  of  the  presence  of  the  Cole,  and  to  have  avoided 
her.  It  is  contended  that  the  Tally  Ho  ought  to  have 
sooner  seen  the  Cole  or  her  lights.  As  to  the  lights  of 
the  Cole,  her  green  light  would  be  more  prominently 
pi*esented  to  the  Tally  Ho  than  her  red  light  would  be 
likely  to  be.  Jones,  a  witness  ft)r  the  Cole,  says  that 
the  Cole  had  her  green  and  red  lights  burning.  Six 
other  witnesses  for  the  Cole  were  not  examined  as 
against  the  Tally  Ho.  Beebe,  the  pilot  of  the  Cole, 
says  that  the  Cole  had  her  green  and  red  lights  burning 
brightly.  The  Cole,  without  sails  up  and  under  bare 
poles,  presented  no  such  appearance  as  the  Tally  Ho 
did,  which  was  under  full  sail.  The  Grant  must  have 
been  interposed  to  some  extent  between  the  Cole  and 
the  Tally  Ho,  and  the  light  or  lights  of  the  Cole,  if  she 
had  them,  and  if  any  more  than  her  green  light  could 
have  been  visible  to  the  Tally  Ho,  were  not  calculated 
to  indicate  to  the  Tally  Ho  a  vessel  other  than  and  dif- 
ferent from  the  Grant,  particularly  as  the  Grant  showed 
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BO  towing  lights.  The  Gole  herself  did  not  loom  up,  as 
a  vessel  with  sails  up  would.  In  the  foreshortening,  the 
Cole,  though  towed  by  a  hawser  astern  of  the  Grant, 
would,  to  the  Tally  Ho,  in  the  darkness,  not  be  likely  to 
present  an  appearance  distinct  from  the  Orant.  As  to 
the  lights  of  the  Cole,  there  is  the  testimony,  before 
cited,  of  the  master  and  of  the  steward  of  the  Tally  Ho, 
that  she  had  none,  or  t>resented  none  visible  to  them. 
As  to  the  want  of  a  lookout  on  the  Tally  Ho,  set  up  as  a 
reason  why  the  Tally  Ho  did  not  see  the  Cole,  there  is 
the  evidence,  before  cited,  that  the  Tally  Ho  had  a  look- 
out, although  he  is  not  produced  as  a  witness.  Accord- 
ing to  that  evidence  he  was  on  the  forecastle  and  did  see 
the  Cole,  and,  as  a  consequence,  ordered  the  Tally  Ho 
to  starboard.  But,  apart  from  these  considerations,  the 
Tally  Ho,  having  the  right  of  way,  was  not  bound  to 
avoid  the  Cole,  and  it  was  the  duty  of  the  Tally  Ho  to 
keep  her  course  even  if  she  had  seen  the  lights  of  the 
Cole  as  she  did  see  the  lights  of  the  Grant,  or  even  if 
she  had  seen  the  Cole  herself.  The  Cole  being  in  fact 
in  tow,  if  the  Tally  Ho,  seeing  her  or  her  lights,  had 
starboarded  at  a  greater  distance  off,  and  then  the 
Grant,  in  discharge  of  her  obligation  to  keep  out  of  the 
way  of  the  Tally  Ho,  had  ported,  pulling  the  Cole  after 
her,  and  there  then  had  been  a  collision,  the  Tally  Ho 
would  have  been  in  fault ;  or  if  the  Tally  Ho,  at  a  like 
distance  off,  had  ported,  and  then  the  Grant  had  star- 
boarded, and  a  collision  had  ensued,  the  Tally  Ho  would 
have  been  in  fault. 

On  the  whole  case,  then,  I  see  no  fault  in  the  naviga- 
tion of  the  Tally  Ho,  and  the  case  is  reduced  to  a  con- 
test between  the  Cole  and  the  Grant. 

The  libel  alleges  that  the  Grant  was  in  fault,  (1)  in 
not  having  stopped  in  time ;  (2)  in  not  having  in  time 
taken  her  course  so  as  to  avoid  the  Tally  Ho ;  (3)  in  not 
having  towing  lights  set.  The  answer  of  the  Grant 
alleges  that  the  Cole  was  in  fault  in  starboarding  when 
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the  Tally  Ho  starboarded,  and  thus  throwing  the  stem 
of  the  Cole  in  the  way  of  the  Tally  Ho. 

In  the  case  of  Perry  v.  The  Civilta  and  The  Bestles» 
(6  Ben.  309),  where  a  sailing  vessel  under  sail,  in  the 
position  of  the  Tally  Ho,  collided  with  a  sailing  vessel 
not  under  sail,  towed  astern  by  a  hawser  by  a  steamtug^ 
and  was  sunk  thereby,  and  brought  suit  against  both  the 
tug  and  her  tow,  I  held,  that,  aUhough  the  tow  had  on 
board  a  pilot  other  than  her  officers,  and  the  tug  was 
subject  to  the  order  of  such  pilot,  yet,  in  the  absence  of 
any  special  instructions  from  such  pilot  to  the  tug  as  to 
what  was  to  be  done  by  the  tug  to  keep  out  of  the  way 
of  the  approaching  vessel,  it  was  the  duty  of  the  master 
of  the  tug  to  take  care  so  to  navigate  the  tug  and  the 
tow  as  to  avoid  a  collision  between  either  and  the  ap- 
proaching vessel  (The  Secret,  8  MiteheWa  Maritime  Beg-- 
ister^  116)  •  No  good  reason  is  perceived  why  this  duty 
is  not  one  towards  the  tow  as  well  as  towards  the  third 
vessel.  In  the  present  case,  it  is  not  shown  that  any 
directions  were  given  to  the  Grant  by  any  one  on  the 
Cole,  as  to  what  the  Orant  should  do  in  view  of  the  ap- 
proach of  the  Tally  Ho.  This  left  the  Grant  to  continue 
to  be,  as  she  necessarily  was  before,  the  Cole  being  so 
far  behind,  under  the  control  of  her  own  master  and  offi- 
cers, as  to  the  movements  of  her  helm  and  of  her  motive 
power.  It  was  the  duty  of  the  Grant,  under  such  cir- 
cumstances, not  only  to  keep  out  of  the  way  of  the  Tally 
Ho,  but  to  keep  the  Cole  out  of  the  way  of  the  Tally  Ho. 
She  failed  to  do  so,  and  shows  no  sufficient  excuse  for 
not  having  done  so.  I  do  not  think  the  starboarding  by 
the  Cole  in  extremis  can  be  imputed  to  her  as  a  fault  by 
the  Grant,  even  if  it  was  a  mistake.  It  is  unnecessary 
to  decide  whether  the  Cole,  having  allowed  herself  to  be 
towed  by  a  tug  without  proper  towing  lights,  can  allege 
such  want  of  proper  towing  lights  as  a  fault  in  the  tug» 
in  this  suit  by  her  against  the  tug. 

The  result  is,  that  the  libel,  as  against  the  Tally  Ho 
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must  be  dismissed,  with  costs,  and  that  the  libellant  must 
have  a  decree  against  the  Grant,  with  costs,  with  a  refer- 
ence to  a  commissioner  to  ascertain  the  damages  sus- 
tained by  the  libellant  by  the  collision  between  the  Cole 
and  the  Tally  Ho. 

W.  E.  Beebe,  for  the  libellant. 

D.  McMahaUy  for  the  U.  S.  Orant. 

E.  D.  Benedict^  for  the  Tally  Ho. 
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Examination  of  BANKRtrPT's  Wipe.— ^Bankrupt's  Counsel. — With- 
holding DOCUMENTART  EVIDENCE. 

A  bankrupt's  wife,  gammoned  as  a  witness  before  the  register,  end  required  to 
produce  a  letter  from  her  half-brother  accompanying  a  gift  of  money  with  which 
a  house  contracted  for  by  her  husband  was  partly  paid  for,  refused,  by  advice 
of  the  bankrupt's  counsel,  to  produce  it : 

Edd,  That  the  witness  was  not  entitled  to  haye  counsel,  nor  had  the  bankrupt's 
counsel  a  right  to  advise  her  to  withhold  such  documentary  evidence  bearing 
on  the  subject  of  her  examination;  that  the  witness  must  produce  the  docu- 
ment ;  and  that  the  assignee  might  examine  her  as  to  all  the  facts  to  ^hich  it 
related. 

The  wife  of  one  of  the  bankrupts  had  received  at 
various  times  gifts  of  money  from  her  half-brother, 
amounting  to  $25,000 ;  and  part  of  the  purchase  money 
of  a  house  contracted  for  by  her  husband  was  furnished 
from  these  gifts,  and  the  deed  of  the  house  was  taken  in 
the  wife's  name.    She  was  summoned  as  a  witness  in  the 
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bankruptcy  proceedings,  and  was,  at  first,  willing  to 
produce  the  letter  of  her  half-brother  which  accom- 
X)anied  the  first  gift ;  but,  by  advice  of  the  bankrupt's 
counsel,  who  claimed  also  to  be  her  counsel,  she  refused 
to  produce  it. 

The  register,  upon  request,  certified  his  conclusions 
upon  the  questions  raised,  as  follows : 

1.  The  witness  is  not  entitled  to  counsel  on  her  ex- 
amination. 

2.  The  counsel  for  the  bankrupt  has  not  the  right  to 
advise  the  witness  to  withhold  the  letter. 

3.  The  witness  should  be  directed  to  produce  the 
letter,  as  her  only  reason  for  not  so  doing  is  the  advice 
of  counsel. 

4.  The  assignees  should  be  allowed  to  go  into  all  the 
facts  and  circumstances  of  the  transaction  of  the  pur- 
chase of  the  house  for  which  one  of  the  bankrupts  con- 
tracted, but  the  title  of  which  was  taken  in  his  wife's 
name,  and  which  house  was  partly  paid  for  by  the  money 
alleged  to  have  been  given  her  by  her  half-brother. 

5.  The  assignees  should  be  allowed  to  examine  the 
witness  fully  as  to  the  alleged  gifts,  and  as  to  what  was 
done  with  the  money,  so  far  as  it  is  connected  in  any 
way  with  the  bankrupts  or  their  estate. 

Blatchfobd,  J.  I  concur  in  the  conclusions  of  the 
register. 
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THE    STEAMBOAT    ^VANHOE    AND    THE 
SOHOONEE  ^MAETHA  M.  HEATH. 

Collision  nr  East  Rivbr. — Tug  and  Tow.— Keeping  Centre  op 

Channel.—  Overtaking  Vessel. 

The  steamboat  I.  wae  going  down  the  East  riyer  close  in  to  the  piers  on  the  New 
York  side.  Ahead  of  her  was  the  schooner  M.  M.  H.,  towed  by  the  tag  N.,  on 
a  hawser,  astt-m.  Coming  up  the  river,  nearly  ahead  of  the  N.,  was  the  barge 
P.,  towed  by  the  tag  S.,  on  a  hawser,  astern.  The  barge  P.  and  the  schooner 
came  in  collision  nearly  abreast  of  pier  4,  as  they  passed.  The  owners  of  the  barge 
P.  filed  a  libel  against  both  the  I.  and  the  M.  M.  H.,  to  recover  their  damages ; 
and  the  owners  of  the  M.  M.  H.  filed  a  libel  against  the  I.,  to  recover  their  dam- 
ages. The  libellants  alleged  that,  while  the  P.  and  the  M.  M.  H.  were  meeting, 
the  I.,  which  was  passing  the  M.  M.  H.  on  her  starboard  side,  between  her  and 
the  docks,  sheered  oat  against  the  M.  M.  H.  and  drove  her  out  against  the  P., 
and  thoB  caosed  the  collision.  The  I.,  in  answer,  alleged  that,  as  she  was  pass- 
ing the  M.  M.  H.,  another  barge,  the  B.,  in  tow  of  the  tug  ,L.,  was  brought  to 
the  docks  so  near  ahead  of  the  I.  that  the  I.  had  to  stop  and  lie  still,  and  that 
then  the  M.  M.  H.  starboarded  her  helm  to  avoid  running  into  the  I.,  and,  being 
caught  by  the  flood  tide,  was  sheered  out  against  the  P.,  without  being  hit  by 
the  L,  and  without  any  fault  on  her  part : 

Held,  That,  as  between  the  I.  and  the  M.  M.  H.,  in  tow  of  the  N.,  the  tug  and  tow 
constituted  one  vessel,  and  the  I.,  being  the  overtaking  vessel,  was  bound  to 
keep  clear  of  them ; 

That  the  I.  was  in  fault  in  running  so  near  the  docks,  and  must  take  the  conse- 
quences of  finding  her  way  blocked  by  the  B.  and  the  L. ; 

That  it  made  no  difference  whether  the  M.  M.  H.  was  struck  by  the  I.  and  caused 
to  starboard,  or  whether  she  starboarded  to  avoid  being  struck ; 

That  the  I.  was  in  fault  for  the  collision,  and  was  responsible  to  both  vessels. 

Blatghfobd,  J,  These  two  libels  grow  out  of  a  colli- 
sion which  took  place  in  the  Bas  triver,  opposite  New  York, 
on  the  13th  of  February,  1872,  about  ten  o'clock,  A.  m. 
The  barge  Pilgrim  was  being  towed  up  the  river  by  the 
steamboat  P.  0.  Shultz  by  a  hawser  astern.  The  steam- 
boat Ivanhoe  was  going  down  the  river.    The  schooner 
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Martha  M.  Heath  was  being  towed  down  the  river  by 
the  steamtug  Niagara  by  a  hawser  astern.  The  Pilgrim 
came  into  collision  with  the  Martha  M.  Heath,  and  both 
of  those  vessels  were  damaged. 

The  libel  in  the  first  case  is  filed  by  the  owners  of 
the  Pilgrim  against  the  Ivanhoe  and  the  Martha  M. 
Heath.  It  alleges  that  the  tide  yras  flood ;  that,  when 
the  Pilgrim  came  opposite  to  pier  4,  being  towed  up,  the 
Niagara,  towing  the  Heath,  was  coming  down,  and  the 
Ivanhoe  was  coming  down  close  to  the  docks ;  that  the 
Ivanhoe,  when  about  abreast  of  the  Heath,  sheered  over 
towards  the  Heath,  and  the  person  in  command  of  the 
Ivanhoe  ordered  the  Heath  to  hard  a-starboard  her  helm, 
which  was  done  ;  that,  just  when  the  Heath  had  got  a 
port  sheer  on  her,  the  Ivanhoe  struck  the  bow  of  the 
Heath  and  increased  such  sheer,  so  that  the  Heath 
struck  the  Pilgrim  on  her  port  side  near  the  bow,  and 
damaged  her ;  and  that  the  collision  was  the  fault  of  the 
Ivanhoe,  in  running  close  to  the  docks,  and  in  not  being 
manageable,  and  the  fault  of  the  Heath  in  not  keeping 
her  course,  and  in  not  having  a  proper  lookout. 

The  answer  of  the  -  Ivanhoe  to  the  libel  in  the  first 
case  sets  forth  that,  when  the  Ivanhoe  was  about  op- 
posite pier  4,  the  barge  Bontecou,  in  tow,  by  a  hawser,  of 
the  tug  Levy,  was  being  taken  into  the  dock  and  came 
opposite  the  bow  of  the  Ivanhoe,  and  so  near  that  the 
Ivanhoe  was  compelled  to  stop  and  lie  still ;  that,  just 
then,  the  master  of  the  Ivanhoe  saw  the  Heath  sheering 
down  on  the  quarter  of  the  Ivanhoe,  and  so  near  as  to 
threaten  an  almost  immediate  collision ;  that  the  Ivan- 
hoe was  not  then  within  300  feet  from  the  dock,  nor  in 
any  place  in  violation  of  law ;  that  the  master  of  the 
Ivanhoe  asked  the  master  of  the  Heath  if  she  meant  to 
run  into  him,  but  did  not  order  her  to  hard  a-starboard 
her  helm ;  that  the  Heath  did  starboard  her  helm,  and 
so,  being  sheered  and  caught  by  the  tide,  collided  with 
the  Pilgrim,  without  any  fault  in  the  Ivanhoe  ;  that  the 
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Ivanhoe  did  not  strike  the  Heath  ;  that  the  Heath  ought 
to  have  been,  towed  alongside  instead  of  by  a  hawser ; 
that  the  accident  was  occasioned  partly  by  the  inability, 
caused  as  aforesaid,  of  the  Ivanhoe  to  pursue  her  course, 
in  which  she  was  not  in  fault,  partly  because  the  Pilgrim 
did  not  sheer  away  from  the  Ivanhoe  and  the  Heath, 
^nd  partly  by  the  force  of  the  tide  on  the  Heath  when 
the  Heath  made  her  sheer ;  and  that  the  Ivanhoe  used 
all  possible  care  to  save  her  from  collision  with  any  other 
vessel,  consistent  with  her  situation  under  the  circum- 
stances. 

The  answer  of  the  Heath  to  the  libel  in  the  first  case 
avers,  that  the  Heath  was  being  towed  out  from  her  berth 
at  pier  10,  East  river,  to  go  to  sea ;  that,  after  her  course 
was  straightened  down  the  river,  the  Ivanhoe  came 
down  the  river,  passing  between  the  Heath  and  the  !New 
York  shore ;  that,  as  the  Niagara  and  the  Heath  were 
passing  pier  4,  the  Ivanhoe  sheered  over  towards  the 
Heath,  and  struck  her  on  the  starboard  bow,  breaking 
the  hawser  by  which  she  was  being  towed,  and  driving 
her  against  the  Pilgrim ;  that  by  means  of  the  two  col- 
lisions the  Heath  was  damaged ;  and  that  the  collision 
was  not  the  fault  of  the  Heath,  which  had  a  proper  look- 
out, but  was  occasioned  by  the  fault  of  the  Ivanhoe  or 
of  the  Niagara. 

The  libel  in  the  second  case  is  filed  by  the  owners  of 
the  Heath.  It  was  brought  against  the  Ivanhoe  and  the 
Niagara,  but  the  Niagara  has  not  been  served  with  pro- 
cess. It  contains,  in  substance,  the  same  allegations  as 
to  the  collision,  that  are  found  in  the  answer  of  the 
Heath  to  the  libel  in  the  first  case. 

The  answer  of  the  Ivanhoe  in  the  second  case  is  in 
substance  the  same  as  her  answer  in  the  first  case. 

It  was  stipulated  between  the  parties  at  the  trial,  that 
the  Court  might,  under  the  pleadings,  find  any  one  or 
more  or  all  of  the  seven  vessels  mentioned  in  the  plead- 
ings to  have  been  in  fault  as  causing  or  contributing  to 
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the  collision,  notwithstandiDg  the  absence,  in  any  one 
or  more  of  the  pleadings,  of  any  allegatjtion  of  fault, 
general  or  specific,  in  respect  to  any  one  or  more  of  «aid 
vessels. 

There  is  some  conflict  of  testimony  in  the  case,  but  I 
do  not  deem  it  necessary  to  discuss  the  evidence  in  de- 
tail. It  is  sufficient  to  say,  that  the  clear  weight  of  the 
evidence,  under  the  principles  of  law  properly  applicable 
to  this  case,  throws  all  the  responsibility  for  the  collision 
upon  the  Ivanhoe.  She  was  the  overtaking  vessel.  As 
she  came  down  she  saw  ahead  of  her  the  Heath  being 
taken  out  of  her  berth  by  the  Niagara.  She  endeavored 
to  pass  by  the  Heath  and  the  Niagara,  going  at  a  greater 
speed  than  they  were  going.  As  regarded  the  Ivanhoe,. 
in  such  attempt  of  hers,  the  Heath  and  the  Niagara  con- 
stituted one  vessel.  She  failed  to  go  by  and  pass  around 
them,  and,  in  the  effort  to  do  so,  found  the  barge  towed 
by  the  Levy  to  be  an  obstruction  in  the  way,  which 
forced  her  to  stop.  She  deliberately  chose  to  go  inside 
of  the  Heath  and  the  Niagara,  and  between  them  and 
the  piers  on  the  New  York  side.  It  was  her  close  prox- 
imity to  the  piers  which  left  her  no  room  to  pass  between 
the  stern  of  the  barge  towed  by  the  Levy  and  the  Nia- 
gara followed  by  the  Heath.  Therefore  she  stopped.. 
In  doing  so,  she  suffered  herself  to  come  into  immediate 
proximity  to  the  Heath.  No  reason  is  shown  why  she 
did  not  bear  to  the  right,  when  she  stopped,  so  as  to 
carry  her  away  from  the  Heath,  which  was  coming  down 
the  river  on  the  left.  The  Niagara  and  the  Heath  ware 
proceeding  on,  in  the  same  course  they  were  on  when 
the  Ivanhoe  had  gone  by  the  Heath.  The  Ivanhoe, 
when  she  stopped,  sagged  towards  the  Heath.  She 
feared  a  collision  with  the  Heath.  She  directed  the 
Heath  to  starboard.  I  do  not  deem  it  of  material  im- 
portance whether  the  Ivanhoe,  by  striking  the  Heath, 
shoved  the  Heath  over  against  the  Pilgrim,  or  by  shov- 
ing her  aided  in  sending  her  against  the  Pilgrim,  or 
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whether  the  Heath  went  over  by  starboarding.  The 
Heath  did  starboard.  The  weight  of  the  evidenee  is- 
that  the  lyanhoe  struck  the  Heath  a  severe  blow  on  the 
starboard  side  of  the  Heath.  The  Heath,  in  the  appro* 
hension  of  a  collision  with  the  Ivanhoe,  a  larger  vessel, 
and  urged,  moreover,  by  the  order  to  starboard  coming 
from  the  Ivanhoe,  might  well  starboard,  in  the  exigency, 
to  clear  the  Ivanhoe  and  let  her  drop  astern.  It  is  ex- 
ceedingly probable  that  the  starboarding  of  the  Heath 
against  the  flood  tide,  with  the  headway  she  had,  caused 
her  to  "sheer  more  than  was  intended  either  by  herself  or 
by  the  Ivanhoe.  But,  for  all  this  the  Ivanhoe  is  prima- 
rily responsible.  She  ought  not  to  have  been  passing  in- 
side of  the  Heath  and  the  Niagara,  so  close  to  the  docks 
that,  on  an  emergency  like  that  which  did  happen,  she 
could  not,  if  that  were  the  case,  prevent  herself  from 
coming  in  contact  with  the  Heath.  The  barge  which 
came  to  obstruct  her  way  was  being  taken  to  a  slip 
which  barges  of  that  kind  frequented,  and  it  was  reason- 
ably to  be  apprehended  that  such  a  vessel  might  come 
around  from  the  North  river  and  be  going  in  there.  The 
Ivanhoe  was  on  her  way  from  the  Wallabout  to  Jersey 
City,  and  there  was  no  good  reason  for  her  hugging  the 
New  York  docks  on  her  way  down.  The  middle  of  the 
river,  or  a  position  further  out  than  she  was,  was  her 
place.  She  was  doing  what  I  find  constantly  vessels 
navigating  the  narrow  strait  of  the  East  river  up  and 
down  will  persist  in  doing,  in  order  to  avoid  a  head  tide. 
The  law  requires  them  to  go  as  nearly  as  may  be  in  the 
middle  of  the  river,  when  navigating  up  or  down  through 
the  lengthwise  course  of  the  river.  The  crowded  state 
of  the  river,  the  frequent  passage  in  and  out  of  the  ferry 
slips  of  the  numerous  ferry-boats,  the  transit  in  and  out 
of  the  slips  of  other  vessels,  the  convenience  of  small 
water  craft  lying  off  the  ends  of  piers — these  considera- 
tions have  led  to  the  establishment  of  the  rule  for  the 
East  river,  and  it  is  for  the  Courts  to  enforce  it.    This  is 
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a  most  marked  case  for  its  application.  The  violation  of 
the  rule  was  the  direct  cause  of  this  collision.  There 
was  no  fault  in  any  of  the  other  vessels.  The  Levy  and 
her  barge  had  a  right  to  do  as  they  did.  The  Pilgrim 
and  her  tug  were  going  up  a  proper  distance  out  in  the 
river.  The  Pilgrim  sheered  to  the  starboard  by  porting 
as  soon  as  she  perceived  the  sheer  of  the  Heath.  The 
^N^iagara  and  the  Heath  had  just  started  from  their  pier, 
and  could  not  well  be  farther  out  than  they  were.  They 
kept  their  course  till  the  Heath  was  driven  out  of  it  by 
the  Ivanhoe,  and  the  Niagara  stopped  as  soon  as  she 
was  required  to  do  so. 

The  libel  in  the  first  case  must  be  dismissed  as  to  the 
Heath,  with  costs,  and  in  each  case  there  must  be  a  de- 
cree against  the  Ivanhoe,  with  costs,  with  a  reference  to 
ascertain  the  amount  of  the  damages  to  be  recovered  by 
the  libellants. 

W.  J.  Hdsketi^  for  the  Pilgrim. 

W.  W.  Ooodrichy  for  the  Heath. 

W.  B.  Beehe,  for  the  Ivanhoe. 


MARCH,  1874.  219 


Britton  V.  PayeD.    Britton  v.  Brewster. 


MARCH,  1874. 

JOHN  W.  BRITTON,  ASSIGNEE  IN  BANKEUPTOY 
OP  THEODORE  E.  BALDWIN  AND  EDWARD 
W.  BURR  V.  CHARLES  PAYEN  AND  MATTHEW 
T.  BRENNAN,  SHERIFF,  &c. 

THE  SAME  V.  HENRY  BREWSTER  AND  OTHERS.* 

Fraudulbnt  Pbbferencb. — Sbttino  Asidb  Judgment. — Action   by 

Bankrupt  Nbcessart. 

On  May  17th,  1871,  P.  commenced  a  suit  against  B.  and  B.,  to  recover  for  rent  then 
due.  One  of  the  partners  appeared  in  the  suit,  but  took  no  other  proceeding. 
On  October  12th,  1871,  judgment  w^  entered  against  the  one  who  had  appeared, 
for  £ulare  to  answer,  and  on  October  16th  an  execntion  to  the  sheriff  was 
issned  on  the  judgment,  under  which  said  sheriff  levied  on  the  Interest  of  such 
partner  in  a  stock  of  carriages  belon^ng  to  the  firm.  On  November  6th,  1871,  a 
petition  in  involuntary  bankruptcy  was  filed  against  B.  and  B.,  and  the  sheriff 
was  enjoined.  An  adjudication  in  bankruptcy  followed  and  an  assignee  was 
appointed,  who,  on  March  12th,  1878,  brought  a  suit  to  set  aside  the  judgment, 
execution  and  levy,  as  void  under  the  85th  and  89th  sections  of  the  bankruptcy 
Acty  and  another  suit  to  set  aside  the  transfer  of  two  carriages.  It  appeared  in 
the  evidence  in  these  suits,  that  B.  and  B.  had  obtained  an  extension  from  their 
creditors  in  April,  1871,  by  giving  notes  which  would  fall  due  on  October  17th, 
1871 ;  that  P.'s  agent  liad  refused  to  join  in  that  extension,  but,  when  the 
suit  was  oommenoed  in  May,  he  had  said  that  no  judgment  would  be  entered  if 
the  rent  to  accrue  subsequently  was  paid ;  that  some  of  the  subsequent  rent 
was  paid ;  that,  about  a  fortnight  before  the  entry  of  the  judgment,  B.  became 
satisfied  that  the  extension  notes  could  not  be  met,  and  informed  the  at- 
torney of  P.  that  they  would  not  be  pud ;  and  that,  on  the  8th  or  10th  of  Oc- 
tober, 1871,  he  turned  over  to  P.*s  agent  the  two  carriages  sought  to  be  recoT- 
ered  in  the  second  suit,  in  part  payment  of  rent  which  had  accrued  subsequent 
toP.'ssuit;  • 

ffeld,  Tliat  the  &cts  of  the  first  case  clearly  brought  it  within  the  case  of  Buchanan 
V.  Smith  (16  WaU.  277),  and  also  brought  it  clearly  within  the  case  of  Wilson 
V.  City  Bank  (17  Id,  478) ; 

That^  although  the  ruling  in  Buchanan  v.  Smith  would  require  a  decree  in  faror 
of  the  plaintiff  in  the  first  suit,  the  ruling  in  Wilson  v.  City  Bank  required  a 
decree  in  faror  of  the  defendant,  because,  in  this  case,  as  in  Wilson  v.  City 

*  These  cases  were  both  affirmed  by  the  Circuit  Court,  on  appeal. 
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Bank,  although  the  debtor,  by  inactioD,  permitted  the  creditor  to  obtain,  by 
jadgment  and  levy  of  ezecntioD,  a  preference,  yet  the  debtor  contributed 
nothing  otherwise  to  the  success  or  completion  of  the  creditor's  acta ; 

That,  as  Wilson  v.  City  Bank  was  the  later  case,  it  must  be  followed,  and  the  bill 
in  the  first  suit  must  be  dismissed  ; 

But  that  the  transfer  of  the  two  carriages  was  a  positive  act  by  the  bankrupts, 
which  distinguished  the  second  of  these  cases  from  Wilson  v.  City  Bank,  and 
that  the  plaintiff  was  entitled  to  a  decree  in  the  second  suit. 

Bcchanan  v.  Smith  (UWali  277),and  Wilson  v.  City  Bank  (17  /(/.  478),  compared. 

Blatchford,  J.  On  the  17th  of  May,  1871,  Charles 
Payen,  one  of  the  defendants,  commenced  a  suit  against 
Theodore  E.  Baldwin,  one  of  the  bankrupts,  in  the  Su- 
preme Court  of  New  York,  to  recover  the  sum  of  $6,000 
and  Interest,  for  four  months'  rent  of  premises  in  New 
York,  leased  by  Payen  to  Baldwin  by  a  written  lease, 
the  rent  being  118,000  per  year,  payable  monthly  in  ad- 
vance. The  rent  sued  for  was  the  rent  for  four  months 
from  February  1st,  1871.  Baldwin  appeared  by  attorney 
in  the  suit,  but  took  no  other  proceeding.  A  judgment 
was  entered  in  the  suit,  by  default,  because  of  the  expi- 
ration of  more  than  twenty  days  from  the*  service  of  the 
summons  and  complaint,  and  because  no  answer  or  de- 
murrer was  served,  on  the  12th  of  October,  1871,  in  favor 
of  Payen  and  against  Baldwin,  for  $6,204  16.  On  the 
16th  of  October,  1871,  Payen  issued  to  the  defendant 
Brennan,  as  sheriff,  an  execution  on  said  judgment, 
whereunder  the  sheriff,  on  that  day,  levied  on  all  the 
right,  title  and  interest  of  Baldwin  in  a  stock  of  car- 
riages belonging  to  him  and  the  bankrupt  Burr,  as  co- 
partners, and  took  such  carriages  into  his  custody.  On 
the  6th  of  November,  1871,  a  petition  ^n  involuntary 
bankruptcy  was  filed  in  this  Court  against  Baldwin  and 
Burr,  whereon  an  injunction  was  issued,  which  was 
served  on  the  sheriff  on  the  8th  of  November,  restrain- 
ing him  from  disposing  of  the  carriages.  Baldwin  and 
Burr  were  adjudged  bankrupts,  and  the  plaintiff  was 
appointed  their  assignee,  and  brought  the  first  of  these 
suits  on  the  12th  of  March,  1873,  to  set  aside  the  judg- 
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ment,  execution  and  levy,  as  being  void  under  the  35th 
and  39th  sections  of  the  bankruptcy  Act.  An  injunction 
was  issued  in  this  suit  restraining  the  sale  of  the  car- 
riages, and,  subsequently,  by  an  order  in  this  suit,  the 
plaintiff  was  appointed  receiver  of  the  carriages,  and  he 
was  directed  to  sell  them  and  deposit  the  proceeds  in  the 
United  States  Trust  Company.  The  proceeds  amount 
$4,791  08  and  accrued  interest,  and  afe  so  on  deposit. 
The  assignee  also  brought  the  second  of  these  suits  to 
set  aside  a  transfer  of  two  carriages  made  on  the  11th  of 
October,  the  proceeds  of  which  were  also  in  his  posses- 
sion as  receiver,  such  fund  being  $1,280  74.  The  assets 
of  the  bankrupts'  firm,  aside  from  the  said  two  funds, 
are  $12,549  50.  The  debts  proved  against  the  firm  are 
over  $64,000. 

The  bankrupt  Baldwin  testifies,  that  when  the  execu- 
tion was  levied,  the  assets  of  the  firm  were  about  85  per 
cent,  of  its  liabilities ;  that  it  had  obtained  previously 
an  extension  from  a  majority,  but  not  all,  of  its  creditors, 
and  the  extension  notes  had  not  matured ;  that  some  of 
the  creditors  who  did  not  join  in  the  extension  had  sued 
the  firm,  and  it  had  not  paid  all  the  debts  on  which  it 
had  been  sued,  for  the  reason  that  it  did  not  have  the 
money ;  that  the  extension  notes  would  become  due  Oc- 
tober 17th,  1871,  having  been  given  April  14th,  1871 ; 
that  the  firm  was  not,  on  the  16th  of  October  and  before, 
able  to  pay  the  extension  notes  as  they  should  become 
due  on  the  17th ;  that,  between  the  time  of  the  exten- 
sion and  the  time  of  the  levy,  the  financial  condition  of 
the  firm  did  not  get  any  better ;  that,  at  the  time  of  the 
levy,  he,  the  witness,  had  no  property  besides  the  lease 
from  Payen  and  his  interest  in  the  firm ;  that  he  became 
aware,  perhaps  a  fortnight  before  the  17th  of  October, 
that  he  would  not  be  able  to  pay  the  extension  notes  ; 
that  the  rent  sued  for  by  Payen  was  justly  due ;  that  he 
did  not  pay  it  because  he  had  no  money  ;  that  Payen's 
agent  had  been  asked  in  April  to  join  in  the  extension, 
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but  did  not,  but  gave  the  witness  to  understand,  that  if 
the-rent  to  accrue  afterwards  (the  lease  having  two  years 
to  run  from  the  1st  of  May,  1870)  should  be  promptly 
paid,  he  would  not  be  troubled  about  that  which  was  past 
due;  that,  when  the  suit  was  commenced,  in  May, 
Payen's  agent  said  that  no  judgment  would  be  entered 
up  if  the  rent  to  accrue  subsequently  should  be  promptly- 
paid;  that  none* of  the  rent  sued  for  was  paid;  that 
Home,  but  not  all,  of  the  rent  afterwards  accruing  was 
paid ;  that  the  failure  to  pay  the  whole  was  caused  by 
want  of  money ;  that,  on  the  8th  or  10th  of  October, 
1871,  he,  the  witness,  delivered  to  the  attorney  for  Payen, 
two  carriages,  to  be  applied  on  the  rent  not  sued  for  in 
the  suit,  but  accruing  afterwards,  because  he  had  not 
the  money  to  pay  such  rent ;  that,  a  day  or  two  before 
that  he  informed  the  attorney  for  Payen  that  he  would 
not  be  able  to  meet  the  extension  notes  which  were  about 
maturing ;  that  his  bank  account  and  other  property  had 
been  attached  four  months  previously,  and  was  not  re- 
leased before  the  bankruptcy ;  that  he  had  paid  another 
creditor,  after  levy  on  execution ;  that  the  deputy  sheriff 
who  levied  Payen's  execution  was  the  same  one  who  had 
levied  the  attachment ;  and  that  the  rent  accruing  be- 
tween the  time  of  the  commencement  of  the  suit  and 
the  issuing  of  the  execution  was  not  paid  punctually  or 
in  fulL 

The  attorney  for  Payen  testifies,  that  he  had  a  con- 
versation with  Baldwin  on  the  10th  of  October,  1871, 
and  demanded  rent  of  him,  as  he  had  in  previous  conver- 
sations ;  that  Baldwin  asked  him  to  take  goods  in  pay- 
ment, as  sales  were  difficult :  that  Baldwin  said  he  was 
thoroughly  solvent,  and  exhibited  a  paper  showing  an 
excess  of  assets  over  liabilities ;  that,  either  then  or  the 
next  day,  when  the  two  carriages  were  turned  out,  Bald- 
win told  him  that  some  notes  would  mature  about  Oc- 
tober 20th,  which  he  would  not  pay,  that  he  considered 
himself  solvent,  that  hi§  assets  were  beyond  his  liabil- 
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ities,  and  that  he  was  getting  up  a  company,  and  his 
creditors  had  agreed,  or  were  agreeing,  to  take  stock 
therein,  for  those  notes ;  that  the  judgment  was  entered 
adversely,  without  the  knowledge,  consent  or  privity  of 
Baldwin ;   that  judgment  might  have  been  entered  in 
June,  but  its  entry  was  delayed  because  of  statements 
made  by  Baldwin  to  Payen' s  agent,  alleging  his  con- 
tinued solvency,  and  the  dullness  of  business,  and  the 
injury  to  his  credit  which  would  arise  from  a  judgment, 
and  the  sacrifice  of  bis  stock  which  would  occar  on  a 
sale  on  execution,  and  promising  to  pay  the  rent  punctu- 
ally monthly  thereafter ;  that,  for  two  or  three  months, 
he  paid  the  rent  punctually ;  that  then  he  again  alleged 
the  dullness  of  business,  and  in  reply  to  constant  threats 
made  by  Payen's  attorney  to  eject  him,  offered  goods  in 
payment,  alleging  his  solvency ;  that  the  reason  why  he, 
as  attorney  for  Payen,  entered  up  the  judgment,  and 
issued  the  execution,  was,  that  as  assets  amounting  to 
$120,000  had  so  dwindled  that  Baldwin  could  not  meet 
immediately  at  maturity  the  extension  notes,  and  he 
had  not  been  prompt  in  paying  the  rent,  it  showed  that 
he  had  deceived  either  himself  or  the  attorney  for  Payen 
in  regard  to  his  condition,  and  that  a  man  of  that  kind 
could  not  be  a  thorough  business  man,  and  must  sooner 
or  later  come  to  trouble,  and  the  attorney  thought  it  was 
his  duty  to  use  his  utmost  diligence  in  favor  of  his 
client ;  that  he  supposes  Baldwin's  statement  of  inabil- 
ity to  meet  the  extension  notes  must  have  affected  his 
conclusion ;  that  he  thought  he  had  exhausted  reason- 
able indulgence  and  less  severe  methods  of  collecting 
the  amount  due ;   that,  in  his  testimony,  he  uses  the 
words  "solvent"  and  *' solvency"  in  the  sense  of  meet- 
ing ordinary  obligations  and  of  assets  being  quite  suffi- 
cient to  pay  all  liabilities ;  and  that  he  knew  Baldwin 
was  not  meeting  his  ordinary  obligation  for  rent,  and 
was  told,  on  the  10th  or  11th  of  October,  that  somebody 
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had  sued  him  for  a  very  small  amount,  and  he  had 
paid  it. 

The  plaintiff  claims  that  the  first  of  these  two  cases 
falls  within  the  decision  in  Buchanan  v.  Smith  (16  JVaJr 
lace,  277).  The  defendants  claim  that  it  falls  within  the 
decision  in  Wilson  v.  City  Bank  (17  WaUace,  473).  The 
latter  case  holds  that  the  former  case  was,  on  the  evi- 
dence in  it,  well  decided. 

Oertainly,  under  the  decision  in  Buchanan  v.  Smith, 
and  in  view  of  the  language  of  the  opinion  of  the  Oourt 
in  that  case,  I  could  have  no  hesitation,  on  the  facts  of 
this  case,  in  holding  that  the  preference  which  Payen  in 
fact  acquired  was  void  under  the  bankruptcy  Act.  The 
facts  in  Buchanan  v.  Smith,  as  detailed  by  the  Supreme 
Oourt  in  its  opinion  in  that  case,  are,  in  substance,  that 
the  creditors,  about  a  month  prior  to  the  filing  of  the 
petition  in  involuntary  bankruptcy,  recovered  a  judg- 
ment against  the  bankrupt,  and  issued  executions  there- 
on to  the  sheriff,  whereunder  he  made  levies  on  property 
which  he  held  in  possession  when  the  petition  in  bank- 
ruptcy was  filed ;  that  the  debtor,  a  corporation,  was  in- 
solvent when  the  judgment-s  were  recovered;  that  it 
had  failed  to  meet  its  paper  at  maturity  five  months 
before  the  judgments  were  recovered ;  that  the  creditors 
held  six  notes  of  the  debtors  which  became  due  and 
were  not  paid,  one  of  them  five  months,  two  of  them 
four  months,  one  of  them  three  months,  one  of  them 
two  months,  and  one  of  them  one  month  before  the 
judgments  were  recovered ;  that,  by  renewals,  the  four 
of  the  six  notes  which  fell  due  first  were  put  into  two 
notes ;  that  the  creditors  endeavored  unsuccessfully  to 
obtain  payment  from  the  debtor,  and  also  to  obtain  from 
him  as  security  an  assignment  of  some  policies  of  insur- 
ance against  a  loss  by  fire  which  had  occurred ;  and  that 
they  then  brought  suits  on  the  four  notes.  The  state- 
ment of  the  case  shows  that  the  creditors  were  constantly 
pressing  the  debtor  for  payment,  and  that  the  debtor  was 
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asking  for  delay  and  giving  aRsoiance  of  payment  in 
fnll;  and  the  creditors  testified  that  they  believed  the 
debtor  was  solvent,  and  brought  suit  because  they 
thought  the  delay  was  unnecessary,  and  that  the  debtor 
was  misusing  money  which  he  had  received,  and  had 
failed  to  keep  a  promise  to  pay  such  money  to  the 
creditors,  and  that  they  did  not  know  that  the  debtor 
owed  any  other  persons.  It  also  appeared,  that  the 
debtor  put  in  a  dilatory  plea  in  each  suit ;  that  he  also 
made  an  assignment,  to  prevent  the  creditors  from  gain- 
ing a  preference  by  the  judgments  they  should  recover, 
but  the  creditors  had  no  knowledge  of  the  assignment 
before  the  judgments  and  executions ;  and  that  the  judg- 
ments were  taken  by  default,  at  last.  The  Court  held, 
that  to  set  aside  the  judgments  and  executions  as  pref- 
erences, it  must  appear  that  the  debtor,  within  the  pre- 
scribed time,  suffered  its  property  to  be  seized  on  execu- 
tion by  the  judgment  creditors,  with  a  view  to  give  them 
a  preference  thereby  over  other  creditors;  that  the 
debtor  was  insolvent  at  the  time,  or  in  contemplation  of 
insolvency ;  and  that  the  judgment  creditors  had,  at  the 
time,  reasonable  cause  to  believe  that  the  debtor  was  in- 
solvent, and  that  it  suffered  the  seizure  to  be  made  to 
secure  such  preference,  and  in  fraud  of  the  provisions  of 
the  Act.  On  the  facts  of  the  case,  before  stated,  the 
Court  held  that  the  debtor  was  insolvent  at  the  time  its 
property  was  seized  on  execution ;  that  the  purpose  of 
the  creditors  in  seizing  the  property  was  to  obtain  a  pref- 
erence over  other  creditors ;  that  they  had  reasonable 
cause  to  believe  that  the  debtor  was  insglvent;  that 
they  had  the  passive  assistance  of  the  debtor  in  obtain- 
iug  the  judgments  and  perfecting  the  liens  by  execution ; 
that,  although  the  debtor  refused  to  pay  the  creditors  cr 
to  assign  security  to  them,  it  ultimately  acquiesced  in 
what  they  did,  in  obtaining  liens  by  judgments  and  ex- 
ecutions ;  that  the  debtor  knew  it  was  insolvent,  and 
knew  that  the  creditors  intended  to  secure  a  preference 
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over  its  other  creditors  ;  that  it  could  not  expect  that  all 
its  debts  would  be  paid,  and  must  have  known  that  the 
creditors  would  secure  a  preference  over  all  its  other 
creditors  if  it  suffered  them,  without  invoking  the  pro- 
tecting shield  of  the  bankrupt  Act,  to  recover  judgment ;. 
and  that,  therefore,  it  was  shown  that  the  three  things 
existed  which  were  thus  necessary  to  set  aside  the  pref- 
erences. The  Court  then  went  on  to  say,  that  "  insolv- 
ency, in  the  sense  of  the  bankrupt  Act,  means,  that  the 
party  whose  business  affairs  are  in  question  is  unable  to- 
pay  his  debts  as  they  become  due  in  the  ordinary  course 
of  his  daily  transactions,  and  a  creditor  may  be  said  to* 
have  reasonable  cause  to  believe  his  debtor  to  be  insolv- 
ent when  such  a  state  of  facts  is  brought  to  his  notice 
respecting  the  affairs  and  pecuniary  condition  of  his 
debtor,  in  a  case  like  the  present,  as  would  lead  a  pru- 
dent business  man  to  the  conclusion  that  he,  the  debtor, 
is  unable  to  meet  his  obligations  as  they  mature  in  the 
ordinary  course  of  business."  It  further  went  on  to  say, 
that,  where  insolvency  existed,  and  the  means  of  knowl- 
edge were  at  hand,  and  such  facts  and  circumstances 
were  known  to  the  creditor  as  ought  to  have  put  him, 
as  a  prudent  man,  on  inquiry,  it  must  be  held  that  he 
had  reasonable  cause  to  believe  that  the  debtor  was  in- 
solvent,  if  it  appears  that  he  might  have  ascertained  the 
fact  by  reasonable  inquiry.  It  further  said:  *' Creditors 
issuing  executions  on  judgments  obtained  upon  demanda 
long  overdue  against  a  bankrupt,  who  has  been  pressed' 
in  repeated  instances  to  pay  or  secure  the  demands,  and 
has  failed  to  4o  so  because  of  his  inability,  must  be  held 
to  have  had  reasonable  cause  to  believe  that  his  debtor 
was  insolvent." 

In  the  case  of  Wilson  v.  City  Bank,  the  creditor  held 
commercial  paper,  promissory  notes,  made  by  the  debt- 
ors, one  of  which  was  past  due  more  than  fourteen  days* 
The  creditor  brought  suit  on  the  notes.  The  debtora 
had  no  defence^  and  put  in  no  defence,  and  judgment 
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was  obtained  by  default,  and  an  execution  was  levied  on 
all  the  stock  in  trade  of  the  debtors.  The  debtors  were 
insolvent  when  the  suit  was  brought,  and  the  creditor 
had  then  reasonable  cause  to  believe  it,  and  knew  that 
the  debtors  had  committed  an  act  of  bankruptcy,  and 
that  they  had  no  property  but  their  said  stock  in  trade. 
The  debtors  gave  no  notice  to  any  of  their  creditors 
that  this  creditor  had  sued  them,  and  they  did  not  go 
into  voluntary  bankruptcy,  nor  otherwise  make  any  ef- 
fort to  prevent  the  obtaining  of  the  judgment  or  the 
levying  of  the  execution.  They  were  put  into  involun- 
tary bankruptcy  on  a  petition  filed  thereafter.  The  Su- 
preme Court,  in  its  opinion,  regards  it  as  established 
that  the  debtors  were  insolvent  when  the  suit  was 
brought,  and  that  the  creditor  had  then  reasonable  cause 
to  believe  that  the  debtors  were  insolvent,  and  knew 
that  they  had  committed  an  act  of  bankruptcy  by  per- 
mitting a  note  to  go  unpaid  more  than  fourteen  days 
after  it  became  due.  It  then  goes  on  to  state,  that  the 
question  to  be  decided  is,  whether'  the  debtors  suffered 
their  property  to  be  taken,*within  the  meaning  of  the 
Act,  with  intent  to  defeat  or  delay  the  operation  of  the 
Act.  It  then  holds,  that,  to  constitute  such  intent,  there 
must  be  the  positive  purpose  of  doing  the  act  of  suffer- 
ing the  property  to  be  taken,  and  that  the  act  of  suffer- 
ing the  property  to  be  taken  must  be  done  in  the  pros- 
ecution of  such  unlawful  purpose.  It  then  holds,  that 
the  debtors,  in  the  case  before  it,  did  not  do  any  positive 
or  affirmative  act  from  which  such  intent  can  be  in- 
ferred ;  that,  through  the  whole  of  the  Ibgal  proceedings 
against  them,  they  remained  perfectly  passive ;  that,  ow- 
ing a  debt  which  they  could  not  pay  when  it  became 
due,  they  were  sued,  and  judgment  was  recovered  and 
execution  was  levied,  they  affording  the  creditors  no 
facilities  to  do  this,  and  interposing  no  hindrance,  and 
there  being  no  positive  evidence  of  a  wish  or  design 
on  their  i)art  to  give  the  creditor  a  preference,  or  op- 
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pose  or  delay  the  operation  of  the  Act ;  and  that  such 
intent  cannot  be  inferred  from  the  inaction  of  the  debt- 
ors or  their  failure  to  go  into  voluntary  bankruptcy. 
The  Court  then  says,  that  very  slight  evidence  of  an 
affirmative  character  of  the  existence  of  a  desire  to  pre- 
fer one  creditor,  or  of  acts  done  with  a  view  to  secure 
such  preference,  might  be  sufficient  to  invalidate  the 
whole  transaction,  because  the  known  existence  of  a 
motive  to  prefer  or  to  defraud  the  Act  would  color  acts 
or  decisions  otherwise  of  no  significance ;  that  these 
cases  must  rest  on  their  own  circumstances ;  but  that, 
where  there  is  no  evidence  of  the  existence  of  such  a 
motive,  it  cannot  be  imputed  as  a  conclusion  of  law 
from  facts  which  do  not  raise  such  an  implication.  It 
then  proceeds  to  say,  that  these  latter  considerations 
serve  to  distinguish  the  case  before  it  from  that  of 
Buchanan  v.  Smith.  This  can  only  mean  that  there  was, 
in  Buchanan  v.  Smith,  evidence  of  an  affirmative  char- 
acter, of  the  existence  of  a  desire  on  the  part  of  the 
debtor  to  prefer  the  creditors,  or  of  acts  done  with  a 
view  to  secure  such  preference.  It  is  impossible,  in  the 
report  of  the  case  of  Buchanan  v.  Smith,  to  find  any 
such  evidence  as  to  the  desire  of  the  debtor  to  prefer 
the  creditors,  or  any  such  evidence  as  to  any  act  or 
acts  done  by  the  debtor  with  a  view  to  secure  such 
preference.  The  statement  in  the  report  shows  only 
that  the  debtor  failed  to  pay ;  that  its  officers  made 
thereafter  numerous  promises  to  pay,  and  numerous 
allegations  of  solvency  and  of  ultimate  ability  to 
pay ;  that  the '  creditors  pressed  for  payment,  and 
also  pressed  for  an  assignment  to  them ,  by  the  debtor 
of  its  claims  against  the  insurance  companies  on  the 
policies  of  insurance,  to  an  extent  sufficient  to  cover  the 
debt  due  the  creditors ;  that  the  debtor  collected  some  of 
the  insurance  money,  but  refused  to  pay  any  of  it  to  the 
creditors  ;  that  it  begged  not  to  be  sued  ;  that,  when  it 
was  sued,  it  pleaded  a  plea  of  misnomer,  in  abatement. 
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for  delay;   that,  after  that,  and  before  jadgment,  the 
debtor  made  a  general  assignment  of  all  its  property  to 
one  Hoyt,  in  trust  to  pay  its  creditors,  with  the  intention 
of  preventing  the  suing  creditors  from  getting  a  prefer- 
ence by  means  of  their  judgments ;  and  that  afterwards 
tjxe  judgments  were  entered  by  default  and  the  execu- 
tions levied.     The  opinion  of  the  Oourt  points  out  no 
facts  in  this  regard,  except  that  the  officers  of  the  debtor 
promised  to  pay,  and  failed  to  pay,  and  refused  to  assign 
to  the  creditors  its  claims  under  the  policies  of  insur- 
ance, and  made  the  general  assignment  referred  to.    All 
that  the  opinion  points  out  is,  that  the  judgment  cred- 
itors had  the  passive  assistance  of  the  debtor  in  obtain- 
ing their  judgments  and  liens.    This  passive  assistance 
is  stated  to  have  consisted  in  the  ultimate  acquiescence 
by  the  debtor  in  what  the  creditors  did.    But  the  only 
acquiescence  pointed  out  is,  that  the  debtor,  being  in- 
solvent, and  so  knowing,  and  knowing  that  the  creditors 
intended  to  secure  a  preference,  and  knowing  that  they 
would  secure  such  preference  if  the  debtor  should  not 
voluntarily  go  into  bankruptcy,  suifered  the  creditors  to 
recover  the  judgments  and  obtain  the  liens.    If  there 
was,  in  Buchanan  v.  Smith,  on  the  foregoing  facts,  any 
evidence  of  an  affirmative  character  of  the  existence  of 
a  desire  on  the  part  of  the  debtor  to  prefer  the  creditors, 
or  of  acts  done  by  the  debtor  with  a  view  to  secure  such 
preference,  it  is  impossible  to  see  why  there  was  not 
equally  strong  affirmative  evidence  in  Wilson  v.  City 
Bank,  on  the  facts  therein,  of  the  existence  of  the  like 
desire  or  of  the  like  acts.    The  opinion  of  the  Oonrt  in 
the  latter  case,  after  saying  that  it  is  to  be  distinguished, 
by  the  considerations  before  referred  to,  from'  the  former 
case,  alludes  to  the  fact,  that,  in  the  former  case,  the 
creditors,  betore  suing,  sought  to  obtain  a  transfer  of 
the  policies  of  insurance,  and  that  the  general  assign- 
ment was  made  by  the  debtor.    But,  surely,  a  refusal  by 
a  debtor  to  give,  by  assignment,  a  sought  preference,  can- 
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not  be  invoked  as  affirmative  evidence  of  a  desire  on  his 
part  to  give  a  preference,  nor  can  the  making  of  a  gen- 
eral assignment  which  has  the  effect  and  is  intended  to 
deprive  a  creditor  of  a  contemplated  preference  by  a 
judgment  to  be  obtained,  be  invoked  as  affirmative  evi- 
dence either  of  a  desire  to  give  a  preference,  or  of  an 
act  done  with  a  view  to  secure  a  preference.  I  cannot 
see,  in  Buchanan  v.  Smith,  anything  but  passive  non- 
resistance  by  an  insolvent  debtor  to  regular  judicial  pro- 
ceedings, in  which  judgments  and  levies  on  its  property 
were  obtained,  when  the  debts  were  due,  and  it  was 
without  just  defence  to  the  suits.  I  cannot  see,  in  that 
case,  any  evidence  of  any  making  or  giving  by  the  debtor 
of  a  preference,  or  afay  evidence  of  any  desire  on  the 
part  of  the  debtor  to  prefer,  or  any  evidence  of  any  pur- 
pose on  the  part  of  the  debtor  to  defeat  or  delay  the 
operation  of  the  bankruptcy  Act,  except  the  omission 
of  the  debtor  to  file  a  petition  in  bankruptcy.  In  Wilson 
V.  Oity  Bank  it  is  expressly  held,  that  something  more 
than  such  passive  non-resistance  is  necessary  to  show  a 
preference  by  a  debtor  of  a  creditor,  or  a  purpose  on  the 
part  of  the  debtor  to  defeat  or  delay  the  operation  of  the 
bankruptcy  Act ;  and  that  the  fact  that  the  debtor,  under 
such  circumstances,  does  not  file  a  petition  in  bank- 
ruptcy, is  not  sufficient  evidence  of  such  preference,  or 
of  an  intent  on  the  part  of  the  debtor  to  defeat  the 
operation  of  the  Act.  In  both  of  the  cases  it  was  found 
that  the  debtor  was  insolveut,  and  that  the  creditors  had 
reasonable  cause  so  to  believe. 

Now,  the  facts  of  the  first  of  the  present  cases,  while 
they  bring  it  within  the  case  of  Buchanan  v.  Smith, 
equally  bring  it  within  the  case  of  Wilson -r.  Oity  Bank. 
If  it  is  within  both  cases,  the  latter  case  must  be  fol- 
lowed, even  though  the  decision  of  the  later  case  does 
not  purport  to  overrule  the  earlier  case,  provided  the 
present  case  presents  no  featured  which  are  stronger  in 
favor  of  the  plaintiff  than  are  to  be  found  in  the  later  case. 
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While  all  the  features  of  the  present  case  are  quite  as 
strong  in  favor  of  the  plaintiff  as  were  those  in  Buchanan 
ff.  Smith,  and  would,  on  the  authority  of  that  case  al<)ne, 
<iemand  a  decision  in  favor  of  the  plaintiff,  such  features 
are  no  stronger  in  favor  of  the  plaintiff  than  were  those 
in  Wilson  v.  Oity  Bank,  and  demand,  on  the  authority 
^f  that  case,  a  decision  in  favor  of  the  defendants. 

In  the  latter  case,  and  in  the  present  case,  the  judg- 
ment was  by  default,  through  lapse  of  time,  on  adver- 
49ary  process,  no  defence  being  interposed  ;  the  suit  was 
brought  for  a  just  debt,  to  which  no  defence  existed ;  the 
levy  operated  as  a  practical  preference,  leaving  little  for 
•other  creditors ;  the  debtor  was  insolvent ;  the  creditor 
had  reasonable  cause  to  believe  that  the  debtor  was  in- 
43olveDt;  the  debtor  remained  passive,  unable  to  pay, 
when  it  became  due,  a  debt  justly  due,  and  afforded  no 
facilities  to  the  creditor  to  recover  judgment  and  levy 
execution  on  the  debtor's  property^  and  interposed  no 
hindrance  thereto ;  the  debtor  did  no  positii^e  or  affirma- 
tive act  from  which  an  intent  to  give  a  preference,  or  to 
defeat  or  delay  the  operation  of  the  Act,  can  be  inferred ; 
BO  wish  or  design  on  the  part  of  the  debtor,  shown  by 
positive  evidence,  existed,  to  give  a  preference  or  to  op- 
pose or  delay  the  operation  of  the  Act ;  and,  although 
the  debtor,  by  inaction,  permitted  the  creditor  to  obtain, 
by  judgment  and  levy  of  execution,  a  preference,  yet  the 
debtor  contributed  nothing  otherwise  to  the  success  or 
compleUon  of  the  creditor's  acts.    This  state  of  things, 
the  Court  held,  in  Wilson  v.  Oity  Bank,  did  not  warrant 
the  inference  either  that  the  debtor  intended  to  suffer 
hia  property  to  be  taken  on  legal  process  with  intent  to 
^ve  a  preference,  or  with  intent  to  defeat  or  delay  the 
operation  of  the  Act ;  or  the  inference  that  the  creditor, 
in  obtaining  the  judgment  and  making  the  levy,  had 
reasonable  cause  to  believe  that  a  fraud  on  the  Act  was 
intended. 

Baldwin  put  in  an  appearance  in  the  suit,  but  isuch 
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act  neither  hindered  nor  facilitated  Payen,  as  the  sam- 
mons  and  complaint  in  the  snit  were  served  at  one  and 
the  same  time  on  Baldwin,  before  the  appearance  was 
put  in. 

Baldwin,  two  or  fonr  days  before  the  judgment  was 
entered,  turned  out  to  Payen's  attorney  two  carriages,  to 
be  applied  on  the  rent  which  accrued  subsequently  to 
the  bringing  of  the  suit*  But  this  was  not  a  preference 
in  regard  to  the  rent  sued  for.  It  was  rather  a  means  of 
delaying  pressure  in  respect  to  the  rent  sued  for,  and  of 
delaying  the  entry  of  judgment  in  the  suit.  Such  judg- 
ment was  not  to  be  entered  if  the  rent  accruing  subse- 
quently to  the  bringing  of  the  suit  should  be  punctually 
paid.  Strenuous  efforts  seem  to  have  been  made  by 
Baldwin,  by  paying  such  subsequent  rent,  to  avert  the 
entry  of  such  judgment.  The  turning  out  of  the  two  car- 
riages had  that  tendency,  and  cannot  be  presumed,  and 
is  not  shown,  to  have  been  made  with  any  intent  to  pro- 
mote the  enj;ry  of  the  judgment. 

Although  Payen's  attorney  learned  from  Baldwin,  but 
a  few  days  before  the  judgment  was  entered,  that  Bald- 
win would  not  be  able  to  pay  the  extension  notes  coming 
due,  yet  the  fact  that  the  information  as  to  Baldwin's 
actual  or  contemplated  insolvency  came  from  Baldwin, 
cannot,  imder  the  principles  laid  down  in  Wilson  v.  Oity 
Bank,  be  held  to  be  evidence  of  any  wish  or  design  on 
the  part  of  Baldwin  to  give  Payen  a  preference,  or  of 
the  affording,  by  Baldwin,  of  any  facility  for  obtaining 
the  judgment.  The  information  does  not  seem  to  have 
been  given  with  the  view  of  having  the  judgment  en- 
tered. Although  the  information  may  in  fact  have  de- 
termined Payen's  attorney  to. enter  the  judgment,  yet 
there  is  nothing  to  show  that  it  was  given  with  that 
wish,  view  or  design  on  the  part  of  Baldwin.  On  the 
contrary,  the  evidence  is  that  the  judgment  was  entered 
adversely  and  without  the  knowledge,  consent  or  privity 
of  Baldwin.  It  is  not  shown  that  any  motive  existed  on 
the  par£  of  Baldwin  to  prefer  Payen  by  means  of  the 
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judgment,  or  to  coiomit  a  fraud  on  the  Act  in  favor  of 
Payen.  The  case  seems  to  me  to  be  one  of  purely  pas- 
sive non-resistance,  like  that  of  Wilson  t\  Oity  Bank. 

Under  these  views,  although  but  for  the  decision  in 
the  last-named  case,  I  should  have  deemed  the  present 
case  to  be  controlled  by  the  decision  in  Buchanan  v. 
Smith,  I  must  hold  it  to  be  controlled  by  the  authority 
of  the  later  case,  and  must,  therefore,  dismiss  the  bill  in 
the  first  of  these  two  cases,  with  costs  to  the  sheriff,  but 
without  costs  to  Payen. 

But  there  is  a  distinction  between  the  first  and  the 
second  of  these  cases.  As  to  the  payments  made  to 
Payen's  agents  before  the  two  carriages  were  turned  out 
in  October,  it  cannot  be  held  that  they  were  made  with 
any  view  or  intent  on  the  part  of  Baldwin  to  give  a  prefer- 
ence to  Payen.  They  were  payments  to  Payen  on  ac- 
count of  the  rent  of  the  store  occupied  by  the  bankrupt's 
firm  as  a  place  of  business.  The  rent  was  accruing  in 
advance  on  the  first  day  of  every  month,  from  June  1st, 
1871.  The  bankrupts  were  carrying  on  their  business 
in  the  store  as  usual.  Payment  of  the  rent  was  in  the 
usual  and  ordinary  course  of  business  of  the  bankrupts. 
True,  some  of  it  had  fallen  behind,  and  it  was  not  paid 
punctually  in  advance  as  it  became  due.  But  it  was  all 
agreed  to  be  paid  by  the  lease,  a  single  instrument,  and 
the  bankrupts  made  payments  on  account  of  it  as  they 
could,  and  always  under  threats  of  dispossession.  The 
bankrupts  had  obtained  an  extension  from  the  most  of 
th^ir  creditors,  by  giving  extension  notes  which  would 
not  fall  due  till  October  17th.  They  owed  Payen,  on 
the  1st  of  May,  $6,000,  for  which  he  brought  suit  in  May, 
but  he  forbore  to  press  that  suit,  on  condition  that  Bald- 
win should  pay  punctually  the  rent  to  become  due  on 
and  after  June  1st,  at  the  rate  of  $1,600  a  month,  in  ad- 
vance. The  payments  now  sought  to  be  set  aside  as 
preferences  iitere  payments  of  rent  made  under  that  ar- 
rangement.   The  bankrupts  were  endeavoring  to  recover 
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themselves  without  failing  or  going  into  bankruptcy. 
They  could  not  meet  their  rent  as  it  matured,  and  had 
failed  to  meet  some  other  obligations  at  maturity,  but 
their  creditors  were  forbearing,  and  they  were  meeting 
pressing  debts,  the  rent  being  the  most  pressing.  They 
were  honestly  struggling  to  meet  their  debts  and  to  avoid 
l)reaking  up  their  business.  This  was  not  an  act  of 
bankruptcy  or  a  fraud  on  the  Act.  The  payments  in 
question  were  made  from  July  10th  to  September  29th. 

But  a  different  state  of  things  had  supervened  when 
Baldwin  turned  out  the  two  carriages  to  Payen's  agents 
on  the  11th  of  October.  Baldwin,  by  that  time,  had  be- 
come satisfied  that  he  would  not  be  able  to  pay  the  ex- 
tension notes  which  were  to  fall  due  October  17th,  and 
he  had  so  informed  Payen' s  attorney.  The  turning  out 
of  the  carriages  was  done  in  contemplation  of  Baldwin's 
insolvency,  both  on  the  part  of  Baldwin  and  of  Payen's 
agents  and  attorney,  and  the  facts  will  not  justify  any 
other  conclusion  than  that  Baldwin  intended  to  give  the 
preference  which  he  in  fact  gave,  and  that  Payen's 
agents  and  attorney  knew  that  a  fraud  on  the  bankruptcy 
Act  was  being  consummated.  It  is  true,  that  the  car- 
riages were  turned  out  on  account  of  the  rent  which 
accrued  after  June  1st,  but  neither  the  debtor  nor  the 
<^reditor  could,  on  the  11th  of  October,  have  had  any 
reasonable  ground  for  believing  that  the  struggle  to 
prevent  the  breaking  up  of  the  business  could  be  con- 
tinued longer  with  success.  On  the  12th,  Payen's  attor- 
neys proceeded  to  enter  judgment  in  the  suit  referred Jto, 
and  execution  was  issued  on  it  on  the  16th,  and  levied 
on  all  the  property  of  Baldwin. 

The  plaintiff  is  entitled  to  a  decree  as  to  the  two  car« 
riages,  with  costs  of  suit. 

T.  M.  North,  for  the  plaintiff. 

Juddh,  IHckinsmx  <&  Ooldsmith,  for  Payen. 

J.  Sterling  Smith,  for  the  sheriff. 
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BANKBUPT. 

Leasb.— Joint  Occupancy. — Subrogation. 

Premiaes  were  leased  to  four  persons  jointly,  for  the  purposes  named  in  the  lease, 
Til.,  the  first  floor  for  the  tailoring  business,  and  the  residue  for  a  first-class 
hotd.  The  four  coyesanted  jointly  to  pay  the  rent,  and  the  lease  proTided 
that,  if  any  part  of  the  rent  should  remain  unpaid,  the  lessor  could  re-enter  and 
dispossess  the  lessees  from  the  whole  premises.  By  a  sub-agreement  between 
the  four,  it  w^  agreed  that  three  of  them  should  haye  the  ezclusiye  use  of  the 
first  floor,  and  that  the  other,  H.,  should  haye  the  ezclusiye  use  of  the  rest  of 
the  premises,  each  of  them  to  pay  certain  specified  parts  of  the  rent,  and  per- 
form the  ooyenants  of  the  lease  as  far  as  related  to  the  sereral  portions  of  the 
premises  occupied  by  each.  The  interest  of  the  three  subsequently  became 
Tested  in  B.  H.  not  paying  the  share  of  the  rent  which  he  had  thus 
agreed  to  pay,  B.  paid  part  of  it.  H.  was  put  into  bankruptcy,  and  a  trustee 
was  i^polnted.  B.  applied  to  the  Court  for  an  order  that  the  trustee  should 
deHrer  up  all  the  premises  to  B.,  unless  he  paid  the  arrears  of  rent  which  should 
haye  been  paid  by  H. : 

^dd^  That  B.  was  not  entitled  to  the  exclusiye  possession  o(the  premises  in  ques- 
tion untU  the  arrears  of  rent  should  be  paid  by  the  trustee,  but  was  entitled  to 
as  fun  a  use  of  them  as  the  trustee  unlil  such  payment  should  be  made. 

* 

BiiATCHFOBB,  J.  By  the  lease  from  King,  to  the  foar, 
«  of  the  whole  premises,  the  four  had  a  joint  right  to  the 
use  and  occupation  of  each  and  every  part  of  the 
premises  for  the  purposes  set  forth  in  the  lease,  that  is, 
the  first  floor  for  the  merchant  tailoring  business,  and 
the  residue  for  the  purpose  of  a  first-class  hotel.  By  the 
lease,  if  any  part  of  the  rent  should  remain  unpaid  on 
the  day  of  payment,  the  lessor  could  re-enter  and  dis- 
possess the  lessees  from  the  whole  premises.  By  the 
lease,  the  four  covenanted  jointly  with  the  lessor  to  pay 
the  entire  rent  on  the  prescribed  days. 

By  the  sub-agreement  between  the  four,  Hotchkiss, 
of  the  one  part,  coveiianted  with  the  other  three,  of  the 
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Other  part,  and  they  with  him,  in  consideration  of  the 
mutual  agreements  between  the  firm,  contained  in  the 
sub-agreement,  that  the  first  floor  and  the  vault  in  front 
thereof,  with  right  of  access  to  said  vault,  should  be  ex- 
clusively used,  during  the  term,  by  the  three,  and  for 
which  they  should  bear  a  specified  aliquot  part  of  the 
rent  reserved  by  the  lease,  and  that  the  residue  of  the 
premises  should  be  exclusively  used,  during  the  term,  by 
Hotchkiss,  and  for  which  he  should  bear  the  entire  resi- 
due of  the  rent  reserved  by  the  lease,  such  rent  to  be 
paid  to  the  lessor.  The  lease  provided  that  the  lessees 
should  pay  the  Croton  water  rent.  The  sub-agreement 
provided  that  Hotchkiss  should  pay  that.  As  to  the 
other  covenants  in  the  lease,  the  sub-agreement  provided 
that  the  three  should  perform  all  such  covenants  in  re- 
spect to  the  first  floor,  and  that  Hotchkiss  should  per- 
form all  such  covenants  in  respect  to  the  entire  residue 
of  the  premises. 

Braisted,  one  of  the  four,  represents,  by  assignment, 
all  the  rights  in  the  lease  and  the  sub-agreements  which 
are  not  represented  by  Hotchkiss,  the  bankrupt,  or  bj^ 
his  trustee  in  bankruptcy.     On  the  1st  of  November, 

1873,  $1,875  of  rent  became  due  under  the  lease.  Under 
the  sub-agreement  Hotchkiss  was  to  pay  to  the  lessor,  as 
his  share  of  this,  $1,187  50.  He  did  not  pay  it.  Braisted, 
besides  paying  his  share  of  the  $1,875,  paid  $500  of  the* 
$1,187  50.  For  the  residue,  $687  50,  Braisted  remains 
liable  to  the  lessor.  The  adjudication  of  bankruptcy 
was  made  December  4tb,  1873.    On  the  1st  of  February, 

1874,  $1,875  more  rent  became  due  on  the  lease,  for  the 
rent  for  the  three  months  next  preceding.  Of  this 
amount,  Braisted  paid  his  share,  biit  the  trustee  paid  the 
proper  share  of  Hotchkiss,  according  to  the  sub-agree- 
ment, only  for  the  period  from  December  4th,  1873,  to 
February  1st,  1874.  Braisted  remains  liable  for  what  was 
so  not  paid. 

Braisted  claims  to  be  entitled  to  an  order  that  the 
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trustee,  unless  he  pay  sach  arrears  of  rent,  deliver  pos- 
session of  the  entire  premises  to  Braisted.  It  is  con- 
tended that  Braisted,  by  paying  a  part  of  Hotchkiss* 
share,  and  being  liable  for  the  remainder,  is  subrogated 
to  the  rights  of  the  lessor,  and  to  the  securities  held  by 
the  lessor,  one  of  which  rights  and  securities,  under  the 
lease,  was  to  dispossess  the  lessees  for  non-payment  of 
any  of  the  rent.  The  basis  of  the  application  of  Braisted 
is  the  fact  that  the  lessor  has  notified  Braisted  that 
he  will  take  proceedings  to  dispossess  Braisted  and  the 
trustee  from  the  entire  premises  unless  the  arrears  of 
rent  shall  be  paid. 

If  no  sub-agreement  had  been  made,  Hotchkiss  would 
have  had,  under  the  lease,  no  right  to  the  exclusive  use 
of  any  part  of  the  premises  as  against  the  other  three, 
and  no  right  to  exclude  any  one  of  the  three  from  a  joint 
use  with  himself  of  every  part  of  the  premises.  The 
good  sense  of  the  sub-agreement,  in  its  provisions  for 
the  exclusive  use  by  Hotchkiss  of  a  specified  part  of  the 
premises,  and  for  the  exclusive  use  of  the  residue  by  the 
other  three,  is,  that,  in  view  of  the  rights  of  the  lessees 
imder  the  lease,  with  respect  to  each  other,  such  rights 
are  modified  by  the  said  provisions  of  the  sub-agreement, 
only  to  the  extent  of  declaring  that  the  exclusive  use 
provided  for  shall  be  dependent  upon  the  payment  of 
the  specified  share  of  rent  named  in  respect  of  such  ex- 
clusive use.  The  words  of  the  sub-agreement  are  *^for 
which  *' — that  is,  for  the  exclusive  use,  by  Hotchkiss,  of 
the  specified  part  of  the  premises — he  is  to  pay  the  speci- 
fied part  of  the  rent.  He  is  not  to  have  such  exclusive 
use,  as  against  the  other  three,  unless  he  pays  the  speci- 
fied part  of  the  rent.  He  and  the  'trustee  have  failed  so 
to  pay.  Therefore,  Braisted  is  entitled  to  as  full  a  use 
of  the  hotel  part  of  the  premises,  as  the  trustee,  until 
the  trustee  shall  pay  in  full  what,  by  the  sub-agreement, 
Hotchkiss  was  to  pay  in  order  to  enjoy,  as  against  the 
other  three,  the  exclusive  use  of  such  hotel  part.    To 
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this  extent  the  application  of  Braisted  must  be  granted* 
But  I  do  not  think  he  is  entitled  to  the  exclusive  posses- 
sion of  the  entire  premises  until  the  trustee  shall  pay 
the  arrears  of  rent.  Under  the  lease  the  lessor  could 
not  dispossess  one  without  dispossessing  all.  To  dis- 
possess one  and  leave  the  others  in  possession  would  be, 
in  effect,  a  new  letting  by  the  lessor.  Therefore,  exclu- 
sive possession  now  by  Braisted,  of  the  hotel  part,  would 
not  be  the  result  of  the  exercise  of  any  right  of  dispos- 
session by  the  lessor  under  the  lease. 

JF.  N.  BangSf  for  Braisted. 
J.  E.  Inidden^  for  the  trustee. 
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Premiaes  were  leased  by  C.  to  M.  A  B.,  by  lease  dated  February  17th,  1871,  and 
expiring  May  Ist,  1873.  The  rent  was  payable  monthly,  the  rent  for.  January, 
187S,  becoming  due  Febmary  1st,  1878.  On  the  28th  of  December,  1872,  a 
petition  in  bankruptcy  was  filed  against  M.  dk  B.,  and  the  adjudication  was 
made  before  February  let,  1878.  C.  filed  a  proof  of  debt  for  the  rent  from 
January  Ist,  1878,  to  May  Ist,  1878,  to  which  the  assignee  objected: 

Mdd,  That,  under  the  19th  section  of  the  bankruptcy  Act,  the  rent  for  that  period 
was  not  provable ; 

That  the  words  "  time  of  the  bankruptcy,"  In  that  section,  mean  the  time  of  the 
filing  of  the  petition. 

Blatchfobd,  J.    T.  H.  and  T.  W.  Oonkling  have 
proved  a  claim  against  the  bankrupts  for  $1,101  64  and 


MARCH,  1874.  23^ 


In  the  Matter  of  Angost  May  4l  Aaron  Berwin,  Bankrupts. 

interest  from  May  1st,  1873,  ''being  a  balance  for  rent 
of  premises  "  let  to  the  bankrupts  by  T.  H.  and  T.  W, 
Gonkling,  by  a  lease  bearing  date  February  17tb,  1871, 
and  expiring  May  1st,  1873.  The  rent  claimed  in  the 
proof  is  for  the  four  months  from  January  1st,  1873,  to 
May  1st,  1873,  at  the  rate  of  $291  66  per  month,  less  a 
credit  of  $65  00  as  paid.  The  assignee  of  the  bankrupts 
has  filed  with  the  register  an  objection  to  such  claim 
and  proof  of  debt,  on  the  ground  that  the  alleged  debt 
or  claim  is  not  provable  against  the  said  estate  under 
the  bankruptcy  Act,  ''  for  the  reason  that  the  said  debt 
or  claim,  or  any  i>art  thereof,  did  not  exist  at  the  time 
of  the  filing  of  the  petition  for  the  adjudication  of  bank- 
ruptcy herein,  to  wit,  the  28th  day  of  December,  1872." 
The  register  has  taken  testimony  in  the  premises,  not 
under  an  order  made  by  him,  in  pursuance  of  General 
Order  No.  34,  on  a  petition  to  him  for  the  re-examination 
of  the  claim,  but  apparently  by  the  consent  of  the  par- 
ties. Thereupon  the  register  has  certified  to  the  Oourt, 
under  section  4  of  the  Act,  the  question  or  issue  as  to 
whether  the  claim  should  be  allowed.  He  also  has  certi- 
fied the  testimony  and  the  proof  of  claim.  The  lease 
forms  a  part  of  the  testimony. 

The  petition  in  bankruptcy  was  filed  on  the  28th  of 
December,  1872.  The  rent  under  the  lease  was  fully 
paid  up  to  the  1st  of  January,  1873,  before  the  petition 
in  bankruptcy  was  filed.  The  rent  reserved  by  the  lease 
was  payable  monthly,  on  the  first  day  of  each  month,  *at 
the  rate  of  $3,500  per  year.  The  lease  was  for  two  years 
from  the  1st  of  May,  1871.  The  first  rent  became  pay- 
able on  the  1st  of  June,  1871.  The  rent  for  the  month 
from  January  1st,  1873,  to  February  1st,  1873,  did  not 
become  payable  till  February  1st,  18 J3.  The  adjudica- 
tion of  bankruptcy  was  made  before  February  1st,  1873. 

The  19th  section  of  the  Act  provides,  ''  that  all  debts 
due  and  payable  from  the  bankrupt  at  the  time  of  the 
adjudication  of  bankruptcy,  and  all  debts  then  existing 
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but  not  payable  until  a  future  day,  a  rebate  of  interest 
being  made  when  no  interest  is  payable  by  the  terms  of 
contract,  may  be  proved  against  the  estate  of  the  bank* 
rupt.  *  *  *  Where  the  bankrupt  is  liable  to  pay  rent 
or  other  debts  falling  due  at  fixed  and  stated  periods, 
the  creditor  may  prove  for  a  proportionate  part  thereof 
up  to  the  time  of  the  bankruptcy,  as  if  the  same  grew 
due  from  day  to  day,  and  not  at  such  fixed  and  stated 
I)erlods.  If  any  bankrupt  shall  be  liable  for  unliquidated 
damages  arising  out  of  any  contract  or  promise,  *  *  * 
the  Court  may  cause  such  damages  to  be  assessed  in 
such  mode  as  it  may  deem  best,  and  the  sum  so  assessed 
may  be  proved  against  the  estate.  27o  debts  other  than' 
those  above  specified  shall  be  proved  or  allowed  against 
the  estate." 

It  is  contended,  for  the  lessors,  that  this  claim  for 
rent  was,  under  the  19th  section,  a  debt  existing  at  the 
time  of  the  a^udication  of  bankruptcy,  but  not  payable 
until  a  future  day,  and  that,  therefore,  it  may,  by  the 
terms  of  that  section,  be  proved  against  the  estate.  The 
case  is  sought  to  be  likened  to  that  where  an  article  is 
purchased  to  be  paid  for  in  instalments,  at  fixed  periods, 
and  only  part  of  the  instalments  are  paid  before  an  ad- 
judication of  bankruptcy,  in  which  case,  it  is  contended, 
the  vendor  can  prove  his  debt  for  the  remaining  instal- 
ments, a  rebate  of  interest  being  made  if  no  interest  is 
payable  by  the  terms  of  the  contract.  This  might  be  so 
if 'there  were  not  a  special  provision  for  the  case  of  rent 
falling  due  at  flxed  and  stated  periods.  And  there  seems 
to  be  a  reason  for  such  special  provision  in  regard  to 
ront>  in  the  fact  that,  where  an  article  is  purchased,  the 
consideration  is,  or  is  assumed  to  be,  executed,  while,  in 
the  cose  of  riMit,  the  consideration  is  assumed  to  be  not 
executeil,  but  executory,  the  use  and  occupation  being 
ih  /WfMro,  But,  whatever  the  terms  of  payment  of  rent 
may  be,  the  creditor  may  prove  for  a  proportionate  part 
thereof  up  to  the  time  of  the  bankruptcy,  as  if  the  same 


MARCH,  1874.  24:1 

■     ■'  "^ 

In  the  Matter  of  Augast  May  and  Aaron  Berwin,  Bankrapts. 

grew  due  from  day  to  day,  and  not  at  the  periods  fixed 
by  the  contract  of  letting.  The  provision  in  regard  to 
rent  not  yet  due,  and  to  proving  for  a  proportionate  part 
of  it,  with  the  further  provision  that  no  other  than  the 
specified  debts  shall  be  proved,  makes  it  entirely  plain 
that  this  debt,  as  proved,  cannot  be  allowed.  Whatever 
is  not  provable  will  not  be  discharged.  The  provisions 
in  regard  to  what  debts  may  be  proved  are  arbitrary,  but 
such  provisions  do  not  affect  the  existence  or  validity  of 
such  debts  as  are  not  provable,  nor  does  a  discharge  re- 
lease them.  If  the  debt  is  provable,  it  xsomes  in  for  a 
dividend,  and  can,  unless  it  is  an  excepted  debt,  be  dis- 
charged. If  it  is  not  provable,  it  does  not  come  in  for  a 
dividend,  but  it  will  not  be  discharged. 

The  words  '*  the  time  of  the  bankruptcy  "  mean  the 
time  when  the  petition  was  filed,  to  which  time  the  ad- 
judication relates.  The  rent  to  that  time  has  been  paid. 
The  objection  of  the  assignee  to  the  proof  of  debt,  as 
made,  is  sustained,  and  the  claim  set  forth  in  the  proof 
of  debt  is  disallowed. 

Brewster  <&  CroweU,  for  the  lessors. 

T.  Saunders^  for  the  assignee. 

Bt.  Vol.  VII.— 16 
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Bill  of  Lading  and   Chabtbb  Partt. — Freiqht.— Sionaturb 

UNDER   PbOTSST.  —  PRACTICE.  —  P0SBE88ION. 

A  Teasel  was  chartered  to  bring  a  cargo  of  sngar  and  molasses,  from  Hayana  to 
New  York,  at  specified  rates  of  freight.  No  proyision  for  bills  of  lading 
specifying  a  different  rate  of  freight  was  embodied  in  it  The  cargo  was 
agreed  by  the  charter  to  be  bound  for  the  fSaithful  performance  of  the  agree> 
ments  contained  in  it.  At  Havana  a  modification,  agreed  upon  between  the 
captain  of  the  ship  and  the  agents  of  the  charterers,  was  indorsed  on  the 
charter,  in  which  a  lump  sum  of  $8,828  was  specified  as  freight.  Under  this 
agreement,  979  boxes  of  sugar  were  shipped.  Some  days  after  its  shipment  the 
charterers'  agents  required  the  master  to  sign  bills  of  lading  fcnr  the  sugar, 
providing  for  its  delivery  at  New  York,  to  order,  on  payment  of  freight  at  the 
rate  of  one  dollar  a  box,  and  making  no  reference  to  the  charter  party.  The 
master,  insisting  that  this  was  not  according  to  agreement,  signed  the  bills  of 
lading,  but  wrote  before  his  signature,  the  words  "  signed  under  protest" 
The  shippers  indorsed  and  delivered  these  bills  of  lading  to  P.  dk  Co.  who 
indorsed  and  delivered  them  to  Y.  A  Co.  at  New  York,  who,  on  the  arrival 
of  the  vessel  at  New  York,  tendered  to  the  master  the  $979,  and  demanded  the 
sugars.  The  master  refused  to  deliver  them,  except  on  payment  of  the  full 
balance  of  the  charter  money.  Y.  A  Co.  then  filed  a  libel  against  the  sugar 
and  the  master  of  the  vessel,  praying  that  the  sugar  might  be  seized  under 
the  process,  and  by  a  decree  of  the  Court  delivered  to  them.  On  this  libel 
process  was  issued  as  in  a  cause  of  possession,  and  the  property  was  taken 
into  the  custody  of  the  marshal,  and  thereafter,  on  consent  of  the  parties, 
delivered  to  the  libellants  on  their  giving  a  stipulation  in  the  sum  of  $4,000, 
which,  it  was  agreed,  was  to  be  considered  as  in  the  place  and  stead  of  sugar 
to  that  value  held  in  custody  by  the  marshal  No  question  was  raised  as  to 
the  regularity  of  the  practice,  and  both  parties  agreed  that  the  claimants  should 
have  a  decree  that  the  libellants*pay  the  amount  of  their  stipulation  into  Court, 
for  the  benefit  of  the  claimants,  in  case  the  Court  should  determine  that  the 
ship  owner  had  a  lien  on  the  sugar  for  the  amount  due  under  the  charter 
party:] 
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Btid,  That  no  opinion  wonld  be  expressed  as  to  the  regularity  of  the  practice, 
and  the  question  of  law  wonld  be  determined  as  desired  by  the  parties ; 

That  the  s^ip  owner  had  a  lien  on  the  sugar,  for  the  unpaid  balance  of  charter 
money ; 

That  the  libellants  were  put  on  inquiry  by  the  words  written  on  the  bills  of 
lading  by  the  master,  and  were  not  therefore  bonajide  holders  of  them  without 
notice ; 

That  a  decreia  would  be  made,  that  the  stipulators  for  value  pay  the  amount  of 
their  stipulation  into  Court,  for  the  benefit  of  the  claimants,  and  that  the  libel 
be  dismissed,  and  a  decree  rendered  against  the  libellants  for  costs.         « 

Bbnebiot,  J.  The  mode  of  procedure  adopted  to 
bring  before  the  Oourt  the  question  in  dispute  between 
these  parties  is  unusual^  and  Day  as  well  be  here  stated, 
although  no  point  has  been  made  before  me  in  respect 
thereto.  The  libel  is  filed  by  Henry  J.  Youngs  &  Co., 
consignees  and  holders  of  a  bill  of  lading  for  979  boxes 
of  sugar,  being  the  cargo  of  the  bark  Tantivy,  against 
this  merchandise  and  the  master  of  the  bark,  who  has 
upon  a  demand  by  the  libellants  refused  to  deliver  the 
merchandise,  except  on  payment  of  a  balance  of  charter 
money,  for  which  it  is  claimed  the  cargo  is  holden  by 
virtue  of  a  charter  party. 

The  prayer  of  the  libel  is  that  the  merchandise  may 
be  taken  by  the  process  of  the  Oourt,  and  by  a  decree 
of  this  Oourt  delivered  to  the  consignees  and  holders  of 
the  bill  of  lading.  Upon  this  libel  process  was  issued  as 
in  a  cause  of  possession,  and  the  property,  having  been 
taken  into  custody  by  the  marshal,  was  thereafter  upon 
consent  delivered  to  the  libellants,  upon  their  filing  a 
stipulation  for  value  in  the  sum  of  $4,000  which,  it  is 
agreed,  is  to  be  considered  as  in  the  place  and  stead  of  so 
much  of  the  sugar  as  would  be  of  that  value,  had  the  same 
been  held  in  custody  by  the  marshal.  Thereupon  the 
master  andiowners  of  the  ship,  having  duly  claimed  the 
property,  filed  their  answer,  setting  up  the  facts  upon 
which  they  base  their  right  to  hold  the  cargo  for  the  un- 
paid balance  of  the  charter  money,  and  denying  that  they 
were  bound  to  deliver  the  cargo  upon  the  tender  of  the 
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freight  named  in  the  bill  of  lading,  as  charged  by  the  libel- 
lant  in  his  libel.  Upon  these  pleadings,  the  canse  has 
been  brought  to  hearing,  both  parties  consenting  that  the 
claimants  are  entitled  to  a  decree  requiring  the  libellants 
to  pay  into  the  registry  for  the  benefit  of  the  claimants, 
and  in  conformity  with  the  terms  of  the  stipulation  for 
Talue,  the  amount  of  the  stipulation  in  case  this  Court 
ahall^ adjudge  the  ship  owners  to  have  a  lien  upon  the 
vcargo  for  that  amount  due  under  the  charter  party. 

As  to  the  propriety  of  this  method  of  procedure,  I  am 
not  required  to  express  any  opinion,  no  question  being 
made  in  respect  thereto.  •Whether  open  to  technical 
objections  or  not,  it  seems  to  have  accomplished  what 
jhoth  parties  have  desired,  namely :  a  delivering  of  the 
cargo  to  the  owners  thereof,  upon  their  giving  security 
Hot  the  freight  pending  the  determination  by  a  Court  of 
the  amount  of  freight  due. 

I  proceed,  therefore,  to  determine  the  question  which 
the  parties  have  thus  sought  to  present.  The  facts, 
upon  which  my  determination  is  to  be  made,  are  ad- 
mitted to  be  correctly  stated  in  the  answer,  upon  which, 
without  other  evidence  on  either  side,  the  cause  has  been 
submitted. 

It  appears,  then  that  the  bark  Tantivy  was  chartered 
in  New  York  by  Messrs.  Duncan  and  Poey,  for  a  voyage 
from  Kew  York  to  Havana  via  Norfolk  and  back.  The 
•charter  party  contained,  among  other,  the  following 
provisions :  **  The  party  of  the  second  part  doth  engage 
to  provide  and  furnish  to  the  said  vessel  at  Norfolk,  a 
full  and  complete  cargo  of  shooks  and  hoops,  or  other 
ordinary  lawful  merchandise,  and  in  Cuba  a  full  and 
complete  cargo  of  sugar  and  molasses  in  hhds.,  with  ten 
per  cent,  small  stowage  under  deck,  and  to  paji  to  the  said 
party  of  the  first  part,  or  agent,  for  the  use  of  the  vessel 
during  the  voyage,  outward  cargo  freight  free,  for  which 
charterers  are  to  pay  all  the  vessel's  foreign  port  charges, 
pilotage,  lighterage  and  consul  fees.     For  homeward 
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cargo  delivered,  as  follows,  viz :  Sugar  under  deck,  $7  per 
hhd. ;  molasses  under  deck,  $4  75  per  110  gals.,  gross- 
gauge  of  the  casks.  Charter  money  payable  upon  the 
proper  discharge  of  the  cargo  at  port  of  final  dis* 
charge."  The  following  clause  is  also  to  be  found  in  the 
charter  party :  ^^  To  the  true  and  faithful  performance  of 
all  and  every  of  the  foregoing  agreements,  we  the  said 
parties  do  hereby  bind  ourselves,  our  heirs,  executors,  ad- 
ministrators and  assigns,  and  also  the  said  vessel,  freight, 
tackle  and  appurtenances,  and  the  merchandise  to  be 
laden  *on  board,  each  to  the  other,  in  the  penal  sum  of 
estimated  amount  of  this  charter." 

Under  this  charter  party  the  vessel  carried  an  out- 
ward cargo  to  Havana,  where  the  charterers  were  repre- 
sented by  Messrs.  Pardo  Infante  &  Co.,  their  agents* 
There,  some  diflftculty  preventing  the  shipment  of  the 
homeward  cargo  according  to  the  charter  party,  a  modi- 
fication of  the  charter  party  was  agreed  on  between  the 
master  and  Parde  Infante  &  Co.,  the  agents  of  the  char- 
terers, and  written  on  the  charter  party  as  follows: 
''The  agents  for  the  charterers  and  master  of  ship 
Tantivy  hereby  agree  that  the  vessel  shall  take  a  cargo  of 
sugar  in  hhds.  or  boxes,  the  charterers  to  settle  for  same 
at  port  of  destination,  say  Kew  York  or  Philadelphia^ 
touching  at  Delaware  breakwater  for  orders,  for  the 
lump  sum  of  thirty-eight  hundred  and  twenty-eight  dol- 
lars, in  United  States  currency,  without  prejudice  to  the 
other  conditions  of  said  charter  party. 

*'  Havana,  4th  July,  1872. 

•  "St.  James  Oabey. 

"  To  Pardo  Infante  &  Co." 

The  validity  of  this  modification  has  not  been  dis- 
puted here,  and  under  the  charter  party  so  modified,  the 
979  boxes  of  sugar  in  question  were  laden  on  board  the 
vessel.    Some  ten  days  after  the  sugar  had  been  thus 
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laden  on  board  the  ship,  Messrs.  Pardo  Infante  &  Co. 
required  the  master  of  the  ship  to  sign  a  bill  of  lading 
stating  a  shipment  of  the  979  boxes  of  sugar  to  be  de- 
livered at  New  York,  unto  order,  on  paying  freight 
for  the  said  goods,  one  dollar  per  box,  and  containing 
no  allusion  to  the  charter  party  or  to  any  other  rate  of 
freight.  This  bill  of  lading  the  master,  while  protesting 
that  it  did  not  contain  the  contract  under  which  the 
sugar  had  been  shipped  and  was  to  be  carried,  did  sign, 
but  he  prefixed  to  his  signature  the  words,  ''signed 
under  protest."  The  bark  then  proceeded  to  NeW  York, 
where,  upon  arrival  and  readiness  to  deliver  the  sugar, 
these  libellants,  who  had  become  holders  of  the  bill  of 
lading  above  referred  to,  by  an  indorsement  thereupon 
from  Pardo  Infante  &  Go.,  to  Messrs  J.  PoUido  &  Go., 
and  from  Pollido  &  Go.  to  them,  tendered  to  the  master 
1979,  the  freight  mentioned  in  the  bill  of  lading,  and 
demanded  the  sugars.  The  master,  thereupon,  on  the 
navigable  waters  of  the  United  States,  refnsefi  to  de- 
liver the  sugars  except  upon  the  payment  of  a  much 
larger  sum,  to  wit :  the  balance  of  the  charter  money  due 
according  to  the  terms  of  the  charter  party,  as  modified 
in  Havana.  Upon  this  demand  and  refusal,  the  present 
action  was  instituted,  and  upon  these  facts  I  am  asked 
to  determine  whether  this  cargo  is  holden  for  the  unpaid 
balance  of  the  charter  money,  or  should  have  been  de- 
livered to  the  consignee  on  payment  of  the  freight  men- 
tioned in  the  bill  of  lading. 

In  determining  this  question  of  law,  I  remark  that 
the  bark  was  not  a  general  but  a  chartered  ship.  *The 
charter  party  contains  no  provision  for  any  bills  of  lad- 
ing at  a  different  rate  of  freight  than  that  named  in 
the  charter  party,  nor  for  the  transporting  of  any  cargo 
except  such  as  the  charterers  should  furnish.  Of  the 
existence  of  this  charter  and  of  its  terms,  Pardo  Infante 
&  Go.  knew.  In  fact,  acting  as  agents  of  the  charterers, 
they  made  the  modification  of  the  charter  party  which 
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-Bixed  the  freight  the  cargo  was  to  pay.  With  this 
knowledge,  and  acting  as  agent  of  the  charterers,  they 
shipped  the  sugars  in  question  under  the  provisions  of 
the  charter  party,  and  not  under  any  such  contract  as 
that  stated  in  the  bill  of  lading.  As  between  them  or 
their  principals,  the  charterers  and  the  ship  owner,  there- 
fore, the  cargo,  upon  its  shipment,  became  charged 
with  a  lien  for  whatever  might  become  due  under  the 
charter  party,  upon  the  performance  of  the  voyage  for 
which  the  charter  party  provided.  No  other  agreement 
was  ever  made  for  the  transporting  of  this  cargo,  it  being 
as  well  known  to  Pardo  Infante  &  Co.,  as  to  the  nias- 
ter,  that  no  such  contract  as  that  stated  in  the  bill  of  lad- 
ing had  been  agreed  to  when  the  cargo  was  laden  on 
board  or  afterwards,  but  that  the  real  contract  under 
which  the  cargo  had  been  shipped  was  to  be  found  in 
the  charter  party  as  modified. 

There  is  no  room,  therefore,  to  contend  that  the 
terms  of  the  bill  of  lading  must  fix  the  amount  due  the 
owners  of  the  ship  upon  this  cargo  unless  upon  the 
ground  that  the  ship  owners  are  estopped  by  the  act  of 
the  master  in  signing  the  bill  of  lading  to  deny  the  con- 
tract which  the  bill  of  lading  states. 

It  appears  sufficient  for  this  case,  to  say  they  are  not 
so  estopped  because  the  holders  of  such  a  bill  of  lading 
as  here  shown  cannot  be  said  to  be  iona  fide  holders  with- 
out notice,  but,  on  the  contrary,  are  chargeable  with  no- 
tice of  the  fact  that  the  bill  of  lading  does  not  contain  the 
contract  under  which  these  sugars  were  shipped.  For 
this  was  no  clean  bill  of  lading.  It  contained  the 
words  "signed  under  protest,"  boldly  and  prominently 
placed  above  the  master's  signature.  These  words  are 
unusual  and  calculated  to  attract  attention.  They  con- 
vey, in  themselves,  the  idea  that  the  bill  of  lading  is  not 
true,  and  has  never  been  assented  to  by  the  master,  and 
they  are  sufficient  to  put  any  party  to  whom  the  bill  of 
lading  should  be  oflfered  upon  inquiry.    They  "suggest 
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iBquiry."  They  '^  cast  a  shade  upon  the  transaction  ^* 
{Story  on  Promissory  Notes^  §  197).  They  **  ought  to  have 
excited  the  suspicion  of  a  prudent  and  careful  maa  '^ 
{ChUty^  pp.  278, 279).  Being  sufficient  to  put  the  party  on 
inquiry,  they  constitute  notice  of  any  fact  which  inquiries 
prosecuted  with  due  diligence  would  have  disclosed  (The 
Brig  Plough  Boy,  1  Qui.  41).  Such  a  bill  of  lading  con- 
veyed the  knowledge  that  the  master  of  the  ship  claimed 
that  the  contract  was  incorrectly  stated  in  the  bill  of 
lading,  and  the  holders  are  presumed  to  have  ascertained 
the  grounds  of  that  claim,  or  to  have  been  guilty  of  a  de- 
gree of  negligence  equally  fatal  to  the  claim  to  be  lonafide 
holders  without  notice.  Knowledge  of  the  Charter-party 
and  of  the  shipment  of  the  goods  under  it,  with  which, 
under  this  bill  of  lading  the  holders  are  chargeable,  de- 
prives the  libellants  of  any  right  to  claim  the  goods 
upon  payment  of  the  freight  named  in  the  bill  of  lading 
(1  Pa/r.  M.  LaWy  p.  241).  To  entitle  them  to  the  goods, 
they  must  pay  the  balance  due  according  to  the  charter 
party,  for  which,  by  the  express  terms  of  the  charter 
party,  the  ship  owner  has  a  lien  upon  the  cargo. 

Accordingly,  in  pursuance  of  the  stipulation  and  con- 
sent given  in  this  case,  a  decree  must  be  entered  direct- 
ing that  the  stipulators  for  value  pay  into  the  registry 
of  the  Oourt  for  the  benefit  of  the  claimants,  and  in  dis- 
charge of  the  claimants'  lien  upon  the  cargo  in  question, 
the  amount  of  the  stipulation  for  value  ;  and  therefore, 
the  libel  will  be  dismissed  and  a  decree  entered  in  favor 
of  the  claimants  for  their  costs  to  be  taxed. 

For  libellants,  Scudder  <&  Ca/rter. 

For  claimants,  J.  N.  Whiting. 
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THE  0.  H.  NOETHAM.* 

Navioatiok. — Neoligencb. — Dahaobs  from  Swell. 

Where  a  steamboat  passed  a  tow  of  boats  in  a  narrow  channel  without  mnch 

reduction  of  speed,  and  a  boat  in  the  tow  was  damaged  by  a  blow  from  another 

boat  in  the  tow,  caused  by  the  swell  of  the  passing  boat ; 
Held,  That  the  steamboat  was  bound  to  know  the  depth  of  water,  and  whether 

her  swell  would  endanger  the  tow ; 
That  her  right  to  pass  at  a  giyen  place  depended  on  her  ability  to  do  so  withont 

causing  injury; 
That  the  attempt  to  pa^  when  she  did  was  negligence ;  * 

That  the  passing  at  such  speed  was  negligence,  and  enough  of  itself  to  render  the 

boat  liable  for  the  damages. 

Benedict,  J.  This  action,  which  is  said  to  be  novel' 
in  the  Admiralty  Courts  of  this  country,  is  brought  by 
the  owner  of  the  canal-boat  T.  P.  Sheehy,  to  recover  of 
the  steamboat  0.  H.  Northam,  damages  caused  to  the 
canal-boat  by  the  swell  made  by  the  0.  H.  Northam  in 
passing. 

The  weather,  at  the  time,  was  fine,  and  there  was  no 
sea.  The  canal-boat  was  passing  up  the  harbor  to  'New 
Haven,  in  tow  of  the  tug  Gladwich.  The  tow  consisted 
Of  five  boats,  arranged  three  in  the  first  tier  and  two  in 
the  second.  The  T.  F.  Sheehy  was  the  middle  boat  in 
the  first  tier.  When  the  tow  was  passing  the  narrow 
part  of  the  harbor,  about  opposite  Fort  Hall,  the 
Northam,  a  large  side-wheel  steamboat,  bound  in  the 
same  general  direction,  passed  the  tow  on  the  east  side. 
As  she  passed,  her  suction  first  caught  the  tow  and 
dragged  back  the  canal-boats  in  the  stem  tier  so  forc- 
ibly as  to  break  some  of  the  lines,  and  then  the  foUow- 

*  Affirmed  on  appeal  in  Circuit  Court  (see  12  Biatch.  C  C.  B.) 
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ing  swell  drove  the  boats  ahead  upon  the  stems  of  the 
boats  in  the  first  tier.  The  suction  and  swell  were  unus- 
ual and  beyond  the  power  of  ordinary  tows  to  withstand. 
The  libellants'  boat  was  so  injured  by  the  blow  delivered 
on  her  stern  by  the  canal-boat  which  was  behind  her  in 
the  last  tier,  that  it  was  necessary  to  remove  her  at  once 
from  the  tow  and  beach  her  on  the  shore.  For  the  dam- 
ages thus  caused  this  action  is  brought  against  the  0.  H. 
I^ortham. 

The  following  conclusions  of  fact  are  not  open  to 
question  upon  the  evidence.  The  injury  complained  of 
was  caused  by  the  suction  and  swell  made  by  the  steam- 
'  boat  as  she  passed  the  tow.  No  negligence  on  the  part 
of  the  canal-boat  injured,  or  of  the  tug  towing  hel*,  con- 
duced t<f  this  injury.  The  character  of  the  tow,  its  posi- 
tion and  course  were  known  to  the  steamboat  as  she  ap- 
proached from  behind.  No  other  vessels  were  near  her, 
.  nor  was  there  any  circumstance  connected  with  the  navi- 
gation of  that  harbor  which  made  it  necessary  for  the 
steamboat  to  pass  the  tow  where  she  did.  It  was  within 
the  power  of  the  steamboat,  not  only  by  waiting  to  pass 
the  tow  at  a  less  dangerous  point,  but  by  slowing  her 
speed  to  x)ass  where  she  did  without  endangering  the 
tow. 

These  conclusions  are  sufficient  for  a  determination  of 
this  case,  and  they  point  irresistibly  to  a  decree  in  favor 
of  the  libellant.  For  the  0.  H.  Northam  is  chargeable 
with  a  knowledge  of  the  depth  of  the  water  and  of  the 
amount  of  suction  and  swell  she  would  create  by  passing 
in  such  water.  She  was  the  following  boat,  and  if  she 
desired  to  pass  the  tow  it  was  incumbent  upon  her  to  do 
it  at  such  a  place  and  in  such  a  manner  as  to  cause  no 
injury  to  the  tow  by  her  swell.  Her  right  to  pass  the 
tow  where  she  did  was  dependent  upon  her  ability  to 
pass  without  causing  injury.  If  she  could  not  pass  in 
that  place  without  causing  injury  by  her  swell,  she  was 
l)ound  to  wait  until  beyond  the  narrow  place,  and  the 
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attempt  to  pass  when  she  did  was  negligence.  If,  on 
other  hand,  by  going  slower  than  she  did,  she  could 
pass  where  she  did  without  causing  a  dangerous  swell, 
then  it  was  negligence  to  maintain  the  speed  she  did 
in  passing.  It  seems  clear,  from  the  evidence,  that  the 
O.  H.  iN'ortham  could  have  passed  the  tow  at  this  point 
in  safety,  and  that  without  reducing  her  speed  beyond 
what  would  be  necessary  to  give  her  steerage  way  and 
carry  her  by  the  tow. 

This  neglect  to  reduce  her  speed  is,  of  itself,  suflS- 
cient  to  render  her  liable  for  the  damages  which  ensued. 

Let  a  decree  be  entered  in  favor  of  the  libellant,  with 
an  order  of  reference. 


For  libellant,  Wilcox  <J&  Hdbbs. 

m 

For  claimants,  Owen^  Nash  dB  Chray. 


Soutj^ern  Jistrixt  ai  geto  Jorh. 

APRIL,  1874. 

THE  UNITED    STATES   v.  FIEMIN   OOUSINEEY 

et  al. 

Import   Acts. — Finality    of   Collector's    Decision. — Appeal    to 
Secretary. — Recovery  of  Duties. — Constitutional  Law. 

0.  A  Co.  imported,  on  two  occasions,  a  quantity  of  olire  oil,  which  they  entered 
as  "oUye  oil,  not  aalad,"  and  on  which  they  paid  the  estimated  duty  of  twenty- 
fiye  cents  a  gallon,  under  the  6th  section  of  the  Act  of  July  14th,  1862  (12  U,  S, 
Stat  at  Larffe,  648),  and  receiyed  the  goods.  Subsequently  the  appraiser  re- 
turned the  oil  as  being  "olive  oil,  salad,"  and  the  collector  then  liquidated  the 
duty  at  $1  a  gallon,  under  the  11th  section  of  the  Act  of  June  80th,  1864  (IS  Id. 
212).    On  one  of  the  importations  the  importers  protested  against  the  rate  of  $1 
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a  gallon,  and  appealed  to  the  Secretary  of  the  Treaanry,  who  approved  the 
dedaion  of  the  collector.  The  United  Statei  brought  suit  against  the  importers 
to  recover  the  difference  between  the  estimated  and  the  liquidated  duty.  On 
the  trial  evidence  was  received,  under  objection,  to  show  that  the  oU  was 
"  olive  oU,  not  salad,"  and  the  jury  found  that  it  was  such.  The  defendants 
then  moved  for  judgment  on  the  verdict : 

Held,  That  under  the  Uth  section  of  the  Act  of  June  30th,  1864  (18  U,  S.  SUU,  of 
Jjarffe,  214),  the  decision  of  the  collector  is  final  as  to  the  amount  of  duty  to  be 
paid,  in  all  cases  except  where  there  is  an  appeal  to  the  Secretary  of  the  Treas- 
ury, and  suit  brought  to  recover  back  the  duty,  as  is  provided  in  that 
section; 

That  the  words  "  decision  of  the  collector,"  in  that  section,  mean  the  ascertain- 
ment and  liquidation  of  the  duties  in  the  usual  manner  by  the  proper  officers; 

That  the  above  construction  is  not  contrary  to  the  provision  of  the  5th  amend- 
ment to  the  Constitution ; 

That,  therefore,  the  evidence  to  show  the  character  of  the  article,  as  not  justifying 
the  collector's  decision,  was  wrongly  received,  and  the  defendants  were  not 
entitled  to  judgment  upon  the  verdict. 

Blatohford,  J.  This  suit  is  brought  to  recover  an 
alleged  balance  of  duties  on  two  importations  of  olive 
oil,  in  casks,  made  by  the  defendants  in  January  and 
February,  1871,  respectively.  The  oil  was  entered  as 
"olive  oil,  not  salad,"  and  estimated  duty  was  paid  on 
it  at  the  rate  of  25  cents  per  gallon,  under  section  5  of 
the  Act  of  July  14th,  1862  (12  U.  S.  8tat.  at  Lwge,  548). 
Subsequently  the  appraiser  returned  the  oil  as  **  olive 
oil,  salad,"  and  the  collector  then  liquidated  the  duty  at 
the  rate  of  $1  per  gallon,  under  section  11  of  the  Act  of 
June  30th,  1864  (13  If.  8.  Stat,  at  Large,  212).  The  duty 
paid  was  S506  25.  The  duty  as  liquidated  is  $3,173. 
This  suit  is  brought  to  recover  the  difference  between 
those  two  sums.  The  goods  passed  into  the  possession 
of  the  defendants  on  the  payment  of  the  25  cents  per 
gallon  duty,  and  before  the  liquidation.  In  the  case  of 
one  of  the  two  importations  the  defendants  protested 
against  the  rate  of  duty  at  $1  per  gallon,  and  appealed 
to  the  Secretary  of  the  Treasury  from  the  decision  of  the 
collector  assessing  duty  at  that  rate,  and  the  decision  of 
the  collector  was  affirmed  by  the  Secretary. 

The  case  was  tried  before  the  Court  and  a  jury,  and. 
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on  the  trial,  after  the  plaintiffs  had  made  out  a  prima 
facie  case  entitling  them  to  recover,  the  defendants 
offered  evidence  to  show  that  the  oil  in  question  was 
olive  oil,  not  salad,  and  so  not  liable  to  the  duty  of  $1 
per  gallon.  The  plaintiffs  objected  to  the  admissibility, 
competency,  and  relevancy  of  the  evidence,  on  the 
ground  that,  under  the  Act  of  Oongress  hereafter  re- 
ferred to,  the  liquidation  by  the  collector  was  conclusive 
as  to  the  right  of  the  plaintiffs  to  recover  in  this  suit  the 
balance  of  duties  claimed ;  but  the  Court  admitted  the 
evidence.  The  jury,  on  the  evidence,  found  a  special 
verdict,  that  the  goods  in  question  were  **  olive  oil,  not 
salad."  On  this  verdict,  the  defendants  move  that  judg- 
ment be  entered  for  them  in  the  suit. 

The  principal  question  involved  and  discussed  on  the 
motion  is  as  to  the  operation  and  effect  of  the  14th  sec- 
tion of  the  Act  of  June  30th,  1864  (13  U.  S.  Stat,  at  La/rge, 
214).  that  section  is  as  follows :  "  On  the  entry  of  any 
vessel,  or  of  any  goods,  wares  or  merchandise,  the  decis- 
ion of  the  collector  of  customs  at  the  port  of  importation 
and  entry,  as  to  the  rate  and  amount  of  duties  to  be 
paid  on  the  tonnage  of  such  vessel,  or  on  such  goods, 
wares  or  merchandise,  and  the  dutiable  cost«  and  charges 
thereon,  shall  be  final  and  conclusive  against  all  persons 
interested  therein,  unless  the  master,  commander  or 
consignee  of  such  vessel,  in  the  case  of  duties  levied  on 
tonnage,  or  the  owner,  importer,  consignee  or  agent  of 
the  merchandise,  in  the  case  of  duties  levied  on  goods, 
wares  or  merchandise,  or  the  costs  and  charges  thereon, 
shall,  within  ten  days  after  the  ascertainment  and  liqui- 
dation of  the  duties  by  the  proper  officers  of  the  cus- 
toms, as  well  in  cases  of  merchandise  entered  in  bond  as 
for  consumption,  give  notice  in  writing  to  the  collector, 
on  each  entry,  if  dissatisfied  with  his  decision,  setting 
forth  therein,  distinctly  and  specifically,  the  grounds  of 
his  objection  thereto,  and  shall,  within  thirty  days  after 
the  date  of  such  ascertainment  and  liquidation,  appeal 
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therefrom  to  the  Secretary  of  the  Treasury,  whose  decis* 
ioii  on  such  appeal  shall  be  final  and  conclusive ;  and 
such  vessel,  goods,  wares  or  merchandise,  or  costs  and 
charges,  shall  be  liable  to  duty  accordingly,  any  Act  of 
Congress  to  the  contrary  notwithstanding,  unless  suit 
shall  be  brought  within  ninety  days  after  the  decision  of 
the  Secretary  of  the  Treasury  on  such  appeal,  for  any 
duties  which  shall  have  been  paid  before  the  date  of 
such  decision,  on  such  vessel,  or  on  such  goods,  wares  or 
merchandise,  or  costs  or  charges,  or  within  ninety  days 
after  the  payment  of  duties  paid  after  the  decision  of 
the  Secretary.  And  no  suit  shall  be  maintained  in  any 
Court  for  the  recovery  of  any  duties  alleged  to  have 
been  erroneously  or  illegally  exacted,  until  the  decision 
of  the  Secretary  of  the  Treasury  shall  have  been  first 
had  on  such  appeal,  unless  said  decision  of  the  Secretary 
shall  be  delayed  more  than  ninety  days  from  the  date  of 
such  appeal,  in  case  of  an  entry  at  any  port  east  of  the 
Bocky  Mountains,  or  more  than  five  months  in  case  of 
an  entry  west  of  those  mountains."  It  is  contended,  for 
the  defendants,  that  this  section  has  relation  only  to  du- 
ties which  have  been  paid ;  that  its  sole  object  is  to  reg* 
ulate  suits  to  recover  back  such  duties  after  they  have 
been  paid ;  that  it  has  no  application  to  a  suit  by  the 
United  States  to  recover  unpaid  duties  ;  and  that  it  is  to 
be  read  as  if  all  it  said  was,  that,  in  case  the  notice  of 
dissatisfaction  is  given,  and  the  appeal  is  taken,  and  the 
duties  are  paid,  and  the  suit  is  brought,  within  the  time 
limited,  to  recover  them  back,  then  the  decision  of  the 
collector  and  the  decision  on  appeal  shall  not  be  final 
and  conclusive,  so  as  to  prevent  an  inquiry,  in  such  suit, 
into  what  was  the  proper  rate  and  amount  of  duties* 
But  this  view  ignores  the  actual  structure  of  the  section 
and  the  plain  meaning  of  its  language.  It  enacts  that 
the  decision  of  the  collector  shdU  be  final  and  conclusive 
against  all  persons  interested  therein,  unless  the  notice 
of  dissatisfaction  is  given  and  the  appeal  is  taken.    If 
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the  notice  is  not  given^  of  if,  the  notice  being  given,  the 
appeal  is  not  taken,  then  the  decision  of  the  collector  is 
final  and  conclusive.    If  the  notice  is  given  and  the  ap- 
peal is  taken,  the  decision  o{  the  Secretary  is  final  and 
conclusive.    This  finality  and  conclusiveness  are  such 
against  all  persons  interested  in  the  goods.    The  section 
then  goes  on  to  say  what  is  meant  by  being  *' final  and 
conclusive,''  by  saying,  that  the  goods  shall  be  ^Miableto 
duty  accordingly,  any  Act  of  Congress  to  the  contrary 
notwithstanding" — that  is,  shall  be  liable  to  duty  in  ac- 
cordance with  the  decision  of  the  collector,  or,  in  case  of 
an  appeal,  in  accordance  with  the  decision  of  the  Secre- 
tary, any  Act  of  Congress  to  the  contrary  notwithstand- 
ing, unless  suit  shall  be  brought,  within  the  limited  times 
specified,  to  recover  back  what  shall  be  paid  as  duties. 
This  means,  that  the  decision  is  made  the  test  and  stand- 
ard for  the  payment  of  the  duties  to  the  Government, 
even  if  there  be  an  Act  of  Congress  which  appears  to 
prescribe  something  different  from  the  decision,  and  that 
the  duties  must  be  paid  according  to  the  decision,  sub- 
ject to  the  proviso,  that,  if  a  suit  is  brought,  as  permitted, 
to  recover  back  duties  so  paid,  then  such  decision  is  not 
final  or  conclusive  for  the  purposes  of  that  suit,  but  the 
Court  which  tries  such  suit  may  inquire  whether,  in 
point  of  fact,  the  decision  was  correct,  and  whether  the 
duties  paid  were  the  proper  duties.    This  entirely  ex- 
cludes  from   consideration  in  a  suit  brought  by  the 
United  States  to  enforce  payment  of  the  duties,  all 
questions  as  to  whether  the  decision  of  the  collector  or 
that  of  the  Secretary  was  correct,  or  as  to  what  duties 
ought,  in  the  absence  of  such  decision,  to  have  been  ex- 
acted, and  confines  the  question  to  be  determined  in  such 
suit  solely  to  the  one,  whether  the  duties  claimed  to 
be  recovered  are  those  decided  by  the  collector,  or  by 
the  Secretary,  on  appeal,  to  be  the  proper  duties.    This 
Court,  in  such  a  suit,  is,  therefore,  inhibited  from  in- 
quiring as  to  what  the  collector  or  the  Secretary  ought 
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to  have  decided,  or  from  reviewing  the  decision  of  either 
officer.  That  power  is  reserved  for  the  Court  in  which  a 
suit  may  be  brought  against  the  collector,  to  recover 
back  the  duties,  after  they  i^U  have  been  paid. 

These  provisions  of  law  maintain  and  enforce  a  policy 
which  is  found  to  prevail  in  the  enactments  of  Congress 
in  regard  to  raising  revenue.  The  policy  is,  that  the  col- 
lection of  the  revenue  shall  be  enforced  through  sum- 
mary provisions,  and  shall  not  await  the  slow  processes 
of  litigation  as  to  rates  and  amounts  of  taxes  and  duties. 
A  rate  is  prescribed,  an  officer  is  appointed  to  determine 
the  proper  amount,  and  then  that  amount  must  be  paid, 
leaving  open  a  brief  time  for  an  appeal.  Suits  to  stay 
the  collection  of  taxes  and  duties  are  not  permitted. 
The  very  existence  of  the  Government  depends  on  its 
receiving  its  revenue.  It  collects  it,  and  the  aggrieved 
party  is  left  to  a  suit  to  recover  back  any  improper 
exaction. 

The  decision  of  the  Supreme  Court  in  the  case  of 
Westray  v.  The  United  States  (18  WdU.  322),  is  entirely 
inconsistent  with  the  view  that  the  14th  section  of  the 
Act  of  1864,  as  to  the  conclusiveness  of  the  decision  of 
the  collector  or  of  the  Secretary,  does  not  apply  to  suits 
brought  by  the  United  States.  In  that  case,  a  suit  was 
brought  by  the  United  States  on  a  bond  given  on  the 
entry  of  goods  for  warehousing.  One  condition  of  the 
bond  was,  that  the  obligors  should  pay  to  the  collector 
the  amount  of  duties  to  be  ascertained,  due  and  owing 
on  the  goods  in  question.  The  suit  was  brought  to 
recover  the  amount  of  duties  unpaid  on  the  goods,  as 
ascertained  and  liquidated  by  the  collector.  The  de- 
fendants, at  the  trial,  offered  evidence  to  show  that  the 
goods  were  subject  to  less  duty  than  that  which  had 
been  ascertained  and  liquidated  by  the  collector.  The 
Court  refused  to  receive  the  evidence.  The  Supreme 
Court,  on  the  ground  that  no  appeal  had  been  taken 
from  the  decision  of  the  collector,  held,  that,  under  the 
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14th  section  of  the  Act  of  1864,  the  decision  of  the  col- 
lector was  final  and  conclusive  for  the  purposes  of  that 
snit,  and  that  it  was  proper  to  refuse  to  receive  the  evi- 
dence offered.  Whether  the  suit  is  brought  on  a  bond 
conditioned  to  pay  the  amount  of  duties  to  be  ascer- 
tained, or  is  brought  to  recover  the  amount  of  duties  as 
ascertained,  can  make  no  difiference  on  the  point  now 
under  consideration.  The  evidence  offered  by  the  de- 
fendants in  the  present  case,  and  on  which  the  jury 
found  the  special  verdict,  ought  not  to  have  been  ad- 
mitted, as  the  objection  to  its  admission,  taken  by  the 
plaintiffs,  was  a  valid  one. 

It  is  contended,  for  the  defendants,  that  there  was  no 
decision  of  the  collector  made  in  this  case,  within  the 
meaning  of  the  statute.  The  evidence  at  the  trial 
showed  that  everything  was  done  in  this  case  in  respect 
to  the  ascertainment  and  liquidation  of  the  duties  by  the 
proper  officers  of  the  customs,  which  is  ever  done  in  any 
case,  to  perfect  and  indicate  and  record  such  ascertain- 
ment and  liquidation.  The  usage  and  practice  of  the 
collector's  office  was  shown,  to  which  the  proceedings  in 
this  case  conformed.  The  14th  section  of  the  Act  of 
1864  uses  the  phrase  *^  decision  of  the  collector  of  cus- 
toms," and  the  phrase  '^  ascertainment  and  liquidation 
of  the  duties  by  the  proper  officers  of  the  customs,"  as 
synonymous  phrases.  The  decision  of  the  collector  is 
declared  to  be  conclusive,  unless  the  party,  if  dissatisfied 
with  his  decision,  gives  notice  thereof  **  within  ten  days 
after  the  ascertainment  and  liquidation  of  the  duties  by 
the  proper  officers  of  the  customs,"  and  also,  **  within 
thirty  days  after  the  date  of  such  ascertainment  and 
liquidation,"  appeals  "therefrom"  to  the  Secretary  of 
the  Treasuif'.  Such  ascertainment  and  liquidation  of 
the  duties  by  the  proper  officers  of  the  customs,  that  is, 
the  proper  officers  in  the  collector's  office  or  department, 
is  the  decision  of  the  collector.  An  appeal  from  such 
ascertainment  and  liquidation  is  an  appeal  from  the 
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decision  of  the  collector,  and  an  appeal  from  the  decis- 
ion of  the  collector  is  an  appeal  from  such  ascertainment 
and  liquidation.  Congress  must  be  assumed  to  have 
been  legislating  in  reference  to  a  well  understood  course 
of  business,  conducted  under  the  revenue  laws,  when  it 
speaks  of  *^  the  ascertainment  and  liquidation  of  the  du- 
ties by  the  proper  officers  of  the  customs,"  and  to  have 
intended  that,  when  the  duties  were  ascertained  and 
liquidated  in  the  usual  manner  by  such  officers,  and  the 
usual  indicia  thereof  by  checks  and  stamps  were  placed 
on  the  usual  papers  in  the  collector's  office,  such  trans- 
action was  the  decision  of  the  collector  of  customs  in 
the  premises.  (See  Act  of  March  2d,  1799,  §§  21,  49,  1 
U.  S.  Stat,  at  Large,  642,*  664.) 

The  objection  is  taken,  that,  if  the  statute  is  capable 
of  the  construction  above  given  to  it,  it  violates  the  pro- 
vision of  the  5th  amendment  to  the  Constitution  of  the 
United  States,  which  declares  that  no  person  shall  be 
deprived  of  property  without  due  process  of  law.  The 
view  taken  is,  that,  as  the  article  in  question  is  found  by 
the  special  verdict  to  have  been  "olive  oil,  not  salad," 
the  amount  sought  to  be  recovered  in  this  suit  is  not  for 
duties  imposed  by  law,  but  is  for  an  unlawful  charge  im- 
posed by  the  collector.  The  answer  to  this  view  is,  that 
the  amount  fixed  by  the  collector  is,  by  the  statute, 
made  the  duty,  for  the  purpose  of  collecting  it  as  duty. 

The  motion  for  judgment  on  the  part  of  the  defend- 
ants is  denied. 

T.  Simons  and  E.  H.  Smith,  for  the  United  States. 
J.  H.  Choate,  for  the  defendants. 


APRIL,  1874.  269 


In  the  Matter  of  Ellsha  C.  Litchfield,  a  Bankrupt 


APRIL,  1874. 

IN  THE  MATTEE  OF  ELISHA  C.  LITCHFIELD, 

A  BANKEUPT. 

Death  of  Bankrupt. — Issuino  of  Warrant. 

« 

An  order  of  adjudication  in  a  proceeding  in  involontary  bankraptcy  was  entered 
on  Noy ember  3d,  1878.  On  the  27th  of  Noyember  the  bankrupt  died,  and  on 
the  27th  of  December  following  the  warrant  was  actually  issued : 

Seldf  That  the  Court  had  not  lost  jurisdiction  of  the  proceedings ; 

That,  under  the  12th  section  of  the  bankruptcy  Act,  the  words  *'  issuing  of  the 
warrant "  must  be  taken  to  be  synonymous  with  the  words  "  entering  of  the 
order  of  adjudication." 

Blatohford,  J.  This  is  a  proceeding  in  involuntary- 
bankruptcy.  The  order  of  adjudication  was  entered  on 
the  3d  of  November,  1873.  The  bankrupt  died  on  the 
27th  of  November,  1873.  The  warrant  was  physically 
issued  on  the  27th  of  December,  1873,  after  the  death  o? 
the  bankrupt.  A  creditor  objects  to  further  proceedings 
in  the  matter  by  this  Court,  on  the  ground  that  this 
Gourt  lost  jurisdiction  of  the  matter  by  the  death  of  the 
bankrupt.  The  objection  is  founded  on  the  language  of 
section  12  of  the  Act :  *'  If  the  debtor  dies  after  the  issu- 
ing of  the  warrant,  the  proceedings  may  be  continued 
and  concluded  in  like  manner  as  if  he  had  lived."  This 
provision  is  found  among  those  which  relate  to  volun- 
tary bankruptcy.  Section  11,  which  relates  to  voluntary 
bankruptcy,  provides,  that  the  filing  of  a  voluntary  peti- 
tion shall  be  au  act  of  bankruptcy,  and  the  petitioner 
shall  be  adjudged  a  bankrupt,  and  a  warrant  shall  forth- 
with be  issued.  The  42d  section,  which  relates  to  invol- 
untary bankruptcy,  provides,  that  the  Oourt  shall  adjudge 
the  debtor  to  be  a  bankrupt,  and  shall  forthwith  issue  a 
warrant,  and  that  the  proceedings  for  the  taking  posses- 
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sioD,  assignment  and  distribution  of  the  property  of  the 
debtor  shall  be  similar  to  those  before  provided  for  in  the 
Act  in  regard  to  voluntary  petitions. 

It  is  contended,  that  the  12th  section  implies,  that,  if 
the  debtor  dies  before  the  issuing  of  the  warrant,  the 
proceedings  cannot  be  continued ;  and  that  the  warrant 
is  not  issued,  within  the  meaning  of  the  section  or  of 
the  Act,  until  it  is  physically  issued,  or,  in  other  words» 
that,  when  it  is  physically  issued,  it  cannot  be  considered- 
as  having  been  issued  before  it  was  physically  issued. 

The  38th  section  provides,  that  the  filing  of  a  petition 
for  adjudication  in  bankruptcy,  either  by  a  debtor  in  his 
own  behalf,  or  by  a  creditor  against  a  debtor,  upon  which 
an  order  shall  be  issued  adjudicating  the  debtor  a  bank- 
rupt, shall  be  deemed  and  taken  to  be  the  commence- 
ment of  proceedings  in  bankruptcy  under  the  Act  {In  re 
Patterson,  1  Benedict^  608).  By  section  14,  the  assign- 
ment to  thQ  assignee,  and  his  title  thereunder,  relates 
back  to  the  commencement  of  the  proceedings  in  bank- 
ruptcy. In  the  present  case,  there  having  been  an  ad- 
judication entered  before  the  death  of  the  bankrupt,  the 
title  of  the  assignee  relates  back  to  the  time  the  peti- 
tion was  filed,  and  the  title  the  bankrupt  then  had  to 
his  property  is  absolutely  vested  in  the  assignee,  unless 
the  death  of  the  bankrupt  has  had  the  effect  to  prevent 
the  vesting  of  such  title  in  the  assignee. 

I  do  not  think  that  the  bankrupt  died  before  the  issu- 
ing of  the  warrant,  in  the  sense  of  the  12th  section* 
The  warrant  is  required  to  be  issued  forthwith.  It  is,  in 
judgment  of  law,  issued  simultaneously  with  the  entry 
of  the  order  of  adjudication.  Whenever  it  is  physically 
issued  it  relates  back,  for  the  purposes  of  the  12th  sec- 
tion, to  the  entry  of  the  order  of  adjudication.  The 
entry  of  that  order  causes  the  entire  proceedings  and  the 
title  of  the  assignee  to  relate  back  to  the  filing  of  the  pe- 
tition, and  there  is  no  indication  in  the  Act  of  any  inten- 
tion that  the  death  of  the  bankrupt  after  the  entry  of 
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that  order  shall  dissolve  all  the  proceedings,  if  the  phys- 
ical preparation  and  issuing  of  the  warrant  shall  happen 
to  be  delayed  until  after  such  death.  Where  the  12th 
section  speaks  of  the  issuing  of  the  warrant,  it  contem- 
plates its  issue,  in  a  voluntary  case,  simultaneously  with 
the  entry  of  an  order  of  adjudication ;  and  the  same  in- 
tent exists  in  regard  to  an  involuntary  case.  The  12th 
section  must  be  read  as  if  the  words  ''  issuing  of  the 
warrant"  were  **  entering  of  the  order  of  adjudication." 
There  is  no  difference  in  the  two  forms  of  expression. 

Anderson  <b  Man,  for  the  creditor. 

ft 

Brawn^  HaU  <b  Vanderpod^  for  the  assignee. 
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IN  THE  MATTER  OF  THE  PETITION  OF  JOHN 
E.  PLATT  AND  EDWAED  A.  BOTD. 

XDONSTITUTIONAL  LaW. — SeIZUBE  OF  BoOKS  AND  P JLP^fLB.-^luTOtLT  AcTS. 

In  June  and  July,  1878,  warrants  were  issaed  under  the  2d  tection  of  the  Act  of 
March  2d,  1867  (14  U.  S.  Slat,  at  Large,  647),  under  which  the  marshal  aeued 
and  took  poBsession  of  books,  papers  and  correspondence,  belonging  to  P.  and 
B.,  the  parties  named  in  the  warrants.  In  March,  1874,  they  presented  to  the 
judge  who  issaed  the  warrants,  a  petition  for  the  return  of  the  papers,  do.  On 
the  hearing  on  this  petition,  it  appeared  that,  in  January,  1874,  they  had  ap- 
plied to  the  District  Attorney  of  the  United  States  for  such  return :  that  such 
attorney  had  the  books,  dc,  brought  to  his  office  by  the  marshal,  that  he  might 
examine  them  to  see  which  could  be  properly  returned,  and  of  which  he  desired 
copies,  and  which  he  desired  to  retain  till  the  trial  of  suits  which  had  been  com- 
menced on  behslf  of  the  United  States  against  P.  and  B.  But,  the  attorneys 
of  P.  and  B.  refusing  to  consent  that  such  examination  might  be  there  made. 
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the  hooks  were  returned  to  the  marshars  office.  Therenpoo,  the  District  At- 
torney wrote  to  the  attorneys  to  say  that  he  was  ready  to  make  sach  examina- 
tion wheneyer  they  wonld  gire  snch  consent,  to  which  they  answered,  offering 
to  stipulate  to  produce  the  books  on  the  trial  under  objection  to  their  admissi- 
bility, and  to  certify  to  the  correctness  of  any  copies  taken.  Thereupon  this 
petition  was  filed : 

Heldy  That  the  section  of  the  Act  in  question  was  a  proTision  in  aid  of  the  due 
enforcement  of  the  reyenue  laws,  and  was  not  unconstitutional,  as  being  con- 
trary either  to  the  4th  amendment  to  the  Constitution,  prohibiting  unreasonable 
searches  and  seizures,  or  to  the  6th  amendment^  prohibiting  the  taking  of 
property  without  due  process  of  law ; 

That,  under  the  circumstances  of  this  case,  nothing  was  shown  to  warrant  the 
further  retention  of  the  books  and  papers ; 

The  proper  proceedings  to  be  taken,  when  books  and  papers  haye  been  taken 
under  such  a  warrant,  stated. 

Blatchford,  J.  The  petition  in  this  matter  prays 
for  an  order  directing  the  return  to  the  petitioners  of 
certain  books,  papers  and  correspondence  mentioned  in 
the  petition.  It  also  prays  that  three  certain  warrants 
named  in  the  petition  may  be  vacated.  It  alleges  that 
the  first  warrant  was  issued  on  the  14th  of  June,  1873, 
the  second  on  the  16th  of  July,  1873,  and  the  third  on 
the  30th  of  July,  1873,  and  that  the  books,  papers  and 
correspondence,  the  return  of  which  is  prayed  for,  were 
taken  by  the  marshal  under  the  warrants. 

The  principal  question  discussed  on  the  hearing  on 
the  petition  was  as  to  the  constitutionality  of  the  pro- 
vision of  the  statute  under  which  the  warrants  were 
issued.  That  provision  is  the  2d  section  of  the  Act  of 
March  2d,  1867  (14  JJ.  S.  Stat,  at  Large,  547).  It  is  in 
these  words  :  "  Whenever  it  shall  be  made  to  appear  to 
the  satisfaction  of  the  judge  of  the  District  Court  for 
any  District  in  the  United  States,  by  complaint  and  affi- 
davit, that  any  fraud  on  the  revenue  has  been  committed 
by  any  person  or  persons  interested,  or  in  any  way  en- 
gaged, in  the  importation  or  entry  of  merchandise  at 
any  port  within  such  District,  said  judge  shall  forthwith 
issue  his  warrant  directed  to  the  marshal  of  the  District, 
requiring  said  marshal,  by  himself  or  deputy,  to  enter 
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any  place  or  premises  where  any  invoices,  books  or 
papers  are  deposited  relating  to  the  merchandise  in 
respect  to  which  such  fraud  is  alleged  to  have  been  com- 
mitted, and  to  take  possession  of  such  books  or  papers 
and  produce  them  before  the  said  judge ;  and  any  in- 
voices, books  or  papers  so  seized  shall  be  subject  to  the 
order  of  said  judge,  who  shall  allow  the  examination  of 
the  same  by  the  collector  of  customs  of  the  port  into 
which  the  alleged  fraudulent  importation  shall  have  been 
made,  or  by  any  officer  duly  authorized  by  said  collector. 
And  such  invoices,  books  or  papers  may  be  retained  by 
said  judge  as  long  as,  in  his  opinion,  the  retention 
thereof  may  be  necessary ;  but  no  warrant  for  such  seiz- 
ure shall  be  issued  unless  the  complainant  shall  set 
forth  the  character  of  the  fraud  alleged,  the  nature  of 
the  same,  and  the  importations  in  respect  to  which  it 
was  committed,  and  the  papers  to  be  seized.  And  the 
warrant  issued  on  such  complaint,  with  report  of  service 
and  proceedings  thereon,  shall  be  returned,  as  other  war- 
rants, to  the  Court  of  the  District  within  which  such 
judge  presides." 

It  is  urged,  that  the  provisions  of  the  statute  are  in 
conflict  with  the  4th  and  5th  amendments  to  the  Consti- 
tution of  the  United  States.  The  4th  amendment  pro- 
vides, that  '*  the  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers  and  effects,  against  unreason- 
able searches  and  seizures,  shall  not  be  violated ;  and  no 
warrants  shall  issue,  but  upon  probable  cause,  supported 
by  oath  or  affirmation,  and  particularly  describing  the 
place  to  be  searched,  and  the  persons  or  things  to  be 
seized."  The  5th  amendment  provides,  that  no  person 
shall  "be  deprived  of  life,  liberty  or  property  without 
due  process  of  law."  These  amendments  were  proposed 
by  resolution  of  Congress  in  1789,  and  were  ratified  by 
the  States  before  1791. 

The  Constitution  (art.  1,  §  8),  gives  power  to  Congress 
**to  lay  and  collect  taxes,  duties,  imposts  and  excises. 
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to  pay  the  debts  and  provide  for  the  common  defence 
and  general  welfare  of  the  United  States/'  and  '^  to 
make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  "  the  other  powers  given  to  it. 
The  fifth  Act  passed  by  the  first  Congress  was  the  Act 
of  July  31st,  1789  (1  V.  S.  Stat,  at  Large,  29),  "to 
regulate  the  collection  of  the  duties  imposed  by  law  on 
the  tonnage  of  ships  or  vessels,  and  on  goods,  wares  and 
merchandises  imported  into  the  United  States."  This 
Act  contains  numerous  regulations  to  insure  the  col- 
lection of  duties  on  imported  goods.  Among  other 
things  it  provides  (§  22),  that,  in  any  case  where  a  col- 
lector is  suspicious  of  fraud,  and  that  goods  which  have 
been  entered  are  not  fairly  invoiced,  it  shall  be  his  duty 
to  take  them  into  his  possession,  and  retain  them  until 
their  value  is  ascertained  and  the  duty  is  paid  or  secured ; 
also  (§  23),  that  it  shall  be  lawful  for  the  collector,  or 
other  officer  of  the  customs,  on  suspicion  of  fraud,  after 
goods  have  been  entered,  to  open  and  examine  them ; 
also  (§24),  that  "every  collector,  narval  officer  and 
surveyor,  or  other  person  specially  appointed  by  either 
of  them  for  that  purpose,  shall  have  full  power  and 
authority  to  enter  any  ship  or  vessel  in  which  they  shall 
have  reason  to  suspect  any  goods,  wares  or  merchandise 
subject  to  duty  shall  be  concealed,  and  therein  to  search 
for,  seize  and  secure,  any  such  goods,  wares  or  mer- 
chandise ;  and,  if  they  shall  have  cause  to  suspect  a  con- 
cealment thereof  in  any  particular  dwelling-house,  store, 
building,  or  other  place,  they  or  either  of  them  shall, 
upon  application,  on  oath  or  affirmation,  to  any  justice 
of  the  peace,  be  entitled  to  a  warrant  to  enter  such 
house,  store,  or  other  place  ^in  the  day  time  only)  and 
there  to  search  for  such  goods,  and,  if  any  shall  be 
found,  to  seize  and  secure  the  same  for  trial."  These 
provisions  of  law  were  enacted  by  the  same  Oongress 
which  proposed  the  two  amendments  to  the  Constitution 
referred  to ;  and  it  cannot  be  suggested,  with  any  force. 
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that  these  provisions  of  law  could  have  been  regarded  as 
in  conflict  with  those  amendments,  or  that  the  Oongpess 
which  proposed,  or  the  States  which  ratified,  those 
amendments,  could  have  regarded  those  amendments 
as  forbidding  the  enactment  of  .the  provisions  of  the 
Act  of  July  31st,  1789,  or  of  kindred  provisions.  Those 
provisions  relate  to  the  high  and  sovereign  power  of 
Congress  to  collect  duties  on  imports,  and  they  extend 
to  the  authorizing  of  the  seizure,  on  the  mere  suspicion 
of  the  collector,  and  without  a  warrant,  of  imported 
goods ;  and  of  the  opening  and  examination  of  the  same, 
after  seizure,  on  the  mere  suspicion  of  the  collector  or 
other  officer  of  the  customs,  and  without  a  warrant ;  and 
of  the  searching  of  toy  ship  or  vessel,  on  the  mere 
suspicion  by  the  collector,  naval  officer  and  surveyor,  of 
the  concealment  of  goods  subject  to  duty,  by  such 
officers  or  a  person  specially  appointed  by  either  of  them 
for  that  purpose,  and  without  a  warrant ;  and  of  the 
searching  of  any  particular  dwelling-house,  store,  build- 
ing, or  other  place,  in  the  day  time,  under  a  warrant  to 
be  issued  by  any  justice  of  the  peace,  on  oath  or  affirma- 
tion, on  the  application  of  such  officers,  if  they  have 
cause  to  susi>ect  a  concealment  therein  of  goods  subject 
to  duty.  These  searches  and  seizures,  certainly,  were 
not  contemplated  to  be  unreasonable,  within  the  mean- 
ing of  the  fourth  amendment,  either  by  those  who  pro- 
posed or  those  who  ratified  it,  nor  could  they,  so  far  as 
they  were  authorized  to  be  made  without  a  warrant, 
have  been  contemplated  to  be  unreasonable  for  want  of 
a  warrant.  So,  too,  these  searcbes  and  seizures  could 
not  have  been  contemplated  to  be  in  conflict  with  the 
fifth  amendment,  as  depriving  a  person  of  property  with- 
out due  process  of  law.  These  searches  and  seizures 
were  summary  and  severe,  but  they  were  in  the  exercise 
of  the  power  of  Congress  to  collect  duties  on  imports, 
and  cannot  be  said  not  to  have  been  necessary  and  proper 
to  that  end.    As  is  said  by  the  Supreme  Court  in 
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Murray's  Lessee  v.  Hoboken  Land  and  Improvement 
Oo,  (18  Howard^  272),  '^  there  has  been  no  period,  since 
the  establishment  of  the  English  monarchy,  when  there 
has  not  .been,  by  the  law  of  the  land,  a  summary  method 
for  the  recovery  of  debts  due  to  the  crown ; "  and 
'*  probably  there  are  few  governments  which  do  or  can 
permit  their  claims  for  public  taxes,  either  on  the  citizen 
or  the  officer  employed  for  their  collection  or  disburse- 
ment, to  become  subjects  of  judicial  controversy,  accord- 
ing to  the  course  of  the  law  of  the  land;"  and  *' im- 
perative necessity  has  forced  a  distinction  between  such 
claims  and  all  others,  which  has  sometimes  been  carried 
out  by  summary  methods  of  proceeding,  and  sometimes 
by  systems  of  fines  and  penalties,  but  always  in  some 
way  observed  and  yielded  to."  A  search  for  and  a 
seizure  of  goods  subject  to  duty  is  made  as  part  of  a 
system  for  the  recovery  of  duties,  and  is  a  necessary 
and  proper  part  of  such  a  system.  Such  searches  and 
seizures  as  the  Act  of  1789  authorizes  have  never  been 
held  to  be  unreasonable,  or  to  be  made  without  due 
process  of  law. 

The  above  provisions  of  sections  22,  23  and  24  of  the 
Act  of  July  31st,  1789,  were  re-enacted  in  the '46th, 
47th  and '  48th  sections  of  the  Act  of  August  4th,  1790 
(1  U.  S.  Stat  at  Large,  169y  170),  and  were  again  re- 
enacted  in  the  66th,  67th  and  68th  sections  of  the  Act 
of  March  2d,  1799  {Id.  677,  678).  These  provisions  of 
the  Act  of  1799,  have  never  been  repealed.  Provisions 
like  these,  in  force  from  the  foundation  of  the  Govern- 
ment, are  a  legislative  construction  of  the  fourth  and 
fifth  amendments  of  the  Constitution,  and  are  a  con- 
struction to  the  effect  that  such  provisions,  to  aid  in  the 
collection  of  revenue  by  duties,  are  not  repugnant  to 
such  amendments.  .These  provisions  were  enacted  when 
the  first  occasion  for  establishing  a  manner  of  proceeding 
arose ;  they  have  continued  throughout  the  existence  of 
the  Government,  and  they  have  been  repeatedly  acted 


APRIL,  1874.  267 


In  the  Matter  of  the  Petition  of  John  R.  Piatt  and  Edward  A.  Boyd. 

on  by  the  other  departments  of  the  Government.  These 
considerations  are  entitled  to  no  inconsiderable  weight 
on  the  question  as  to  whether  the  proceedings  those 
enactments  authorize  are  in  conflict  with  the  amend- 
ments referred  to  (Prigg  v.  Pennsylvania,  16  Peters^  639, 
621 ;  Murray's  Lessee  v.  Hoboken  Land  and  Improve- 
ment Co.  18  Howard,  272,  279,  280). 

In  aid  of  these  provisions  of  the  Act  of  1799,  Con-  * 
gross,  by  the  7th  section  of  the  Act  of  March  3d,  1863  * 
(12  U.  8.  Stat  at  Large,  740),  the  title  of  which  Act  is, 
''An  Act  to  prevent  and  punish  frauds  upon  the  revenue, 
to  provide  for  the  more  certain  and  speedy  collection*  of 
claims  in  favor  of  the  United  States,  and  for  other  pur- 
poses," enacted  as  follows :  ''  Whenever  it  shall  be  made 
to  appear,  by  affidavit,  to  the  satisfaction  of  the  District 
Judge  of  any  District  within  the  United  States,  that  any 
fraud  on  the  revenue  has  been,  at  any  time,  actually 
committed  or  attempted  by  any  person  or  persons  inter- 
ested, or  in  any  way  engaged,  in  the  importation  or  entry 
of  merchandise  at  any  port  within  the  United  States, 
said  Judge  shall  forthwith  issue  his  warrant,  directed  to 
the  collector  of  the  port  at  which  the  merchandise  in 
resi)ect  to  which  said  alleged  frauds  have  been  com- 
mitted or  attempted,  has  been  imported  or  entered,  di- 
recting said  officer,  or  his  duly  authorized  agents  or 
assistants,  to  enter  any  place  or  premises  where  any 
invoices,  books  or  papers  relating  to  such  inerchandise 
or  fraud  are  deposited,  and  to  take  and  carry  the  same 
away  to  be  inspected ;  and  any  invoices,  books  or  papers 
so  received  or  tak^n  shall  be  retained  by  the  officer  re- 
ceiving the  same,  for  the  use  of  the  United  States,  so 
long  as  the  retention  thereof  may  be  necessary,  subject 
to  the  control  and  direction  of  the  solicitor  of  the  Treas- 
ury." This  provision  of  the  Act  of  1863  was  repealed 
at  the  time  the  2d  section  of  the  Act  of  1867  was  passed. 
The  latter  was  substituted  for  the  former.  The  latter 
confines  the  warrant  to  cases  of  committed  fraud,  while 
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the  former  extended  it  to  cases  of  attempted  fraud  as 
well  as  committed  iraud.  By  the  latter  the  warrant  is 
to  be  issued  to  the  marshal,  while  by  the  former  it  was 
to  be  issued  to  the  collector  of  the  port.  By  the  latter 
the  books  and  papers*  taken  are  made  subject  to  the 
order  of  the  judge  who  issues  the  warrant,  and  may  be 
retained  by  him  as  long  as,  in  his  opinion,  the  retention 
thereof  may  be  necessary,  he  being  required  to  allow 
the  same  to  be  examined  by  the  collector,  or  by  any  of- 
ficer duly  authorized  by  the  collector,  while,  by  the 
former,  they  were  to  be  retained  by  the  collector  so  long 
as  the  retention  thereof  might  be  necessary,  subject  to 
the  control  and  direction  of  the  solicitor  of  the  Treasury. 
By  the  latter  it  is  required  that  the  complaint,  on  the 
application  for  the  warrant,  shall  set  forth  the  character 
of  the  fraud  alleged,  the  nature  of  the  same,  the  im- 
portations in  respect  to  which  it  was  committed,  and  the 
papers  to  be  seized,  and  that  the  warrant  shall  be  re- 
turned to  the  District  Court,  while  the  former  made  no 
aflSrmative  provision  as  to  the  contents  of  ^ny  complaint 
or  affidavit,  or  for  any  judicial  control  in  the  matter 
^fter  the  issuing  of  the  warrant.  The  provisions  of  the 
Act  of  1867  seem  intended  to  guard  the  proceeding,  by 
requiring  that  thh  marshal,  if  he  takes  possession  of  any 
books  or  papers  under  the  warrant,  shall  produce  them 
before  the  judge ;  and  by  directing  that  the  warrant 
.shall  so  require  the  marshal ;  and  by  directing  that  the 
books  and  papers  taken  shall  be  subject  to  the  order  of 
the  judge ;  and  by  directing  who  shall  be  allowed  by  the 
Judge  to  examine  the  books  and  papers  ;  and  by  confid- 
ing to  the  judge  the  determination  of  the  question  as  to 
how  long  it  shall  be  necessary  to  retain  the  books  and 
papers ;  and  by  requiring  the  complainant  to  set  forth 
the  nature  and  character  of  the  fraud  alleged,  and  the 
importations  in  respect  to  which  it  was  committed,  and 
the  papers  to  be  seized ;  and  by  requiring  the  warrant, 
in  respect  of  service  and  proceedings  thereon,  to  be  re- 
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tnmed  to  the  District  Court,  as  other  warrants.  After 
the  books  and  papers  are  taken  under  the  warrant,  the 
marshal  has  no  right  to  examine  them  himself,  or  to 
permit  any  other  person  to  examine  them,  until  the 
judge  gives  the  direction  as  to  allowing  them  to  be  ex- 
amined ;  and  the  judge  is  not  a£9rmatively  required  to 
allow  them  to  be  examined  by  any  person  other  than  the 
collector,  or  some  person  duly  authorized  by  the  col- 
lector, nor  has  the  marshal,  under  a  direction  by  the 
judge  allowing  them  to  be  examined  by  the  collector,  or 
by  an  officer  duly  authorized  by  the  collector,  any  right 
•to  examine  them  himself,  or  to  allow  any  person  to  ex- 
amine them  other  than  the  collector  or  an  officer  duly 
authorized  by  the  collector.  These  restrictions  are,  of 
course,  subject  to  the  qualification,  that  the  party  whose 
books  and  papers  are  taken  under  a  warrant,  may,  by 
consent,  waive  the  safeguards  provided  by  the  statute, 
or  modify  his  rights  thereunder. 

The  basis  of  the  proceeding  authorized  by  the  Act  of 
1867  is  the  commission  of  a  fraud  on  the  revenue  by  a 
I>erson  interested  or  engaged  in  importing  or  entering 
merchandise  at  a  port  in  the  United  States.  This  means 
a  fraud  which  deprives  the  Government  of  revenue. 
The  revenue  from  imported  merchandise  is  duties.  The 
proceeding,  therefore,  concerns  the  enforcement  of  the 
laws  for  the  collection  of  revenue  from  duties,  and  is  in 
aid  of  such  collection.  The  complaint  and  the  warrant 
should  set  forth  the  importations  in  respect  to  which 
the  fraud  was  committed,  so  as  to  identify  them  as 
nearly  as  may  be,  as,  for  instance,  the  names  of  the  ves- 
sels, the  dates  of  the  importations,  the  marks  on  the 
packages,  and  the  nature  of  the  goods.  The  frauds  al- 
leged in  the  cbmplaints  and  warrants  in  the  present  case 
were  frauds  depriving  the  Government  of  duties.  It 
would  have  been  competent  for  the  officers  of  the  cus- 
toms to  have  seized  the  goods  described  in  the  com- 
plaints and  warrants  in  this  case,  for  non-payment  of 
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the  duties  of  which  the  Government  was  deprived  by  the 
alleged  frauds.  This  might  have  been  done  without 
warrant,  as  far  lis  a  seizure  without  warrant  is  authorized 
by  the  statute,  or  under  a  warrant,  as  far  as  a  seizure, 
when  authorized,  is  required  by  statute  to  be  made  un- 
der a  warrant.  By  the  Act  of  July  18th,  1866  (14  TJ.  8. 
Stat,  at  La/rge^  178),  it  is  provided  (§  2),  that  it  shall  be 
lawful  for  any  officer  of  the  customs,  &c.,  to  search  any 
vessel,  and  any  person,  trunk  or  envelope  on  board,  and 
to  seize  any  goods  liable  to  forfeiture  for  a  violation  of 
law  ;  and  (§  3)  that  it  shall  be  lawful  for  the  same  officers 
or  persons  to  search  and  examine  any  vehicle  or  person 
on  which  or  on  whom  he  or  they  shall  suspect  there  are 
goods  subject  to  duty,  and  to  search  any  trunk  or  en- 
velope, wherever  found,  in  which  he  may  have  a  reason- 
able cause  to  suspect  there  are  goods  which  were  im- 
ported contrary  to  law,  and  to  seize  any  goods  found  on 
such  search  which  he  shall  have  reasonable  cause  to  be- 
lieve are  subject  to  duty,  and  that  any  person  willfully 
refusing  to  permit  the  search  and  examination  shall  be 
punished,  on  conviction  ;  and  (§  5)  that  any  person  au- 
thorized by  the  Act  to  make  searches  and  seizures,  or 
any  person  assisting  him,  or  acting  under  his  directions, 
may,  if  deemed  necessary  by  him  or  them,  enter  into  or 
upon,  or  pass  through,  the  lands,  inclosures  and  build- 
ings, other  than  the  dwelling-house,  of  any  person 
whomsoever,  in  the  night  or  in  the  day  time,  in  order  to 
the  more  effectual  discharge  of  his  or  their  official  duties ; 
and  (§  6)  that  any  person  forcibly  resisting  or  interfering 
with  any  officer  or  person  authorized  by  the  Act  to  make 
searches  or  seizures,  in  the  execution  of  his  duty,  or 
rescuing  any  property  seized  by  him,  or,  in  order  to  pre- 
vent a  seizure,  destroying  or  removing  gtfods,  shall  be 
punished,  on  conviction. 

The  regulations  of  law  requiring  the  payment  of 
duties  on  imports,  and  providing  means  for  enforcing 
their  payment,  properly  extend  to  punishment  for  the 
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yiolation  of  sach  regulations.  They  also  embrace,  prop- 
erly,  the  forfeiture  of  goods,  to  be  enforced  through  their 
seizure  for  trial ;  and  a  search  is  a  proper  part  of  the 
means  of  seizure.  The  foregoing  provisions  for  the 
search  for  and  seizure  of  goods  have  never  been  ques- 
tioned, as  in  conflict  with  the  Constitution.  If  imported 
goods  may  be  searched  for  and  seized,  because  alleged  to 
have  been  imported  or  entered  in  fraud  of  the  revenue, 
it  is  difficult  to  see  why  books  and  papers  which  relate  to 
the  goods  in  respect  to  which  such  fraud  is  alleged  to 
have  been  committed  may  not  be  searched  for  and 
seized  and  examined.  Of  course,  what  is  to  be  searched 
for  and  seized  is  books  and  papers  which  not  only  relate 
to  the  goods  but  will  show  the  fraud.  The  fourth 
amendment  to  the  Gonstitution  is  directed  against  a 
search  for  and  seizure  of  '* effects"  as  fully  as  it  is 
against  a  search  for  and  seizure  of  ''papers,"  and  is  no 
more  fully  directed  against  a  search  for  and  seizure  of 
'*  papers  "  than  it  Is  against  a  search  for  and  seizure  of 
**  effects."  Under  the  fifth  amendment,  merchandise  is 
as  fully  ' 'property"  as  books  and  papers  are,  and  books 
and  papers  are  no  more  fully  ** property"  than  mer- 
chandise is.  Books  and  papers  appertaining  to  and  evi- 
dencing frauds  on  the  revenue  in  respect  to  imported 
goods  cannot  be  said  to  be  unreasonably  searched  for 
and  seized,  in  the  abstract,  if  a  search  for  and  a  seizure 
of  the  goods  themselves  be  not,  in  the  abstract,  unrea- 
sonable ;  and  if  a  seizure  of  goods  imported  in  fraud  of 
the  revenue  does  not,  in  the  abstract,  deprive  a  person 
of  the  property  without  due  process  of  law,  a  seizure  of 
books  and  papers  appertaining  to  and  evidencing  such 
fraud  cannot  be  said,  in  the  abstract,  to  deprive  a  person 
without  due  process  of  law  of  his  property  in  the  books 
and  papers.  A*search  and  seizure  may  be  unreasonably 
conducted,  in  execution,  under  the  statute  authorizing 
it,  and  thus  the  right  of  security  sought  to  be  protected 
by  the  fourth  amendment  may  be  violated ;  and,  under 
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what  is  due  process  of  law,  as  authorized  by  the  statute^ 
a  person  may  be  deprived  of  his  proper^,  when  the 
statute  did  not  contemplate  or  authorize  such  depriva- 
tion,  and  thus  the  fifth  amendment  may  be  violated. 
But  these  things  are  not  the  fault  of  the  statute  as  it 
stands.  They  grow  out  of  the  fact  that  the  statute  is 
administered,  in  the  particular  case,  in  a  manner  not 
authorized  by  the  statute.  They  are  violative  alike  of 
the  statute  and  of  the  Constitution,  but  they  have  no 
effect  to  make  the  statute  unconstitutional. 

Congress,  by  the  8th  section  of  the  Act  of  March 
3d,  1863  (12  V.  8.  Stat,  at  Large,  740),  has  provided  that 
*'  if  any  person  shall  willfully  conceal  or  destroy  any  in- 
voice, book  or  paper  relating  to  any  merchandise  liable 
to  duty,  which  has  been,  or  shall  hereafter  be,  imported 
into  the  United  States  from  any  foreign  port  or  country^ 
after  an  inspection  thereof  shall  have  been  demanded  by 
the  collector  of  any  collection  district  within  the  United 
States,  or  shall  at  any  time  conceal  or  destroy  any  such 
invoice,  book  or  paper,  for  the  purpose  of  suppressing 
any  evidence  of  fraud  therein  contained,  such  person 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall> 
upon  conviction  thereof,  be  punished  by  fine  not  exceed- 
ing five  thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding two  years,  or  both,  at  the  discretion  of  the 
Court."  This  enactment,  so  far  as  it  relates  to  the  pun- 
ishment of  the  offence  of  concealing  or  destroying  any 
invoice,  book  or  paper  for  the  purpose  of  suppressing 
any  evidence  therein  contained  of  a  fraud  on  the  revenue 
in  the  importation  of  merchandise  liable  to  duty,  is  valid 
and  constitutional,  under  the  principles  laid  down  by 
the  Supreme  Court,  in  its  opinion  given  by  Chief  Justice 
Marshall,  in  McCulloch  v.  State  of  Maryland  (4  WhecOcn^ 
316,  416  to  421) .  If  it  may  be  made  an  ofltduce  to  conceal 
or  destroy  books  or  papers  containing  evidence  of  a 
fraud  on  the  revenue  in  the  importation  of  merchandise 
liable  to  duty,  for  the  purpose  of  suppressing  such  evi«- 
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dence,  it  is  difficult  to  perceive  why  such  books  and 
papers  may  not  be  sought  for  and  taken,  by  the  sovereign 
power,  to  be  examined,  to  see  the  evidence  which  they 
so  contain.  The  end — the  collection  of  duties — is  le- 
gitimate and  within  the  scope  of  the  Oonstitntion,  and 
the  means— the  examination  of  the  record  of  the  fraud 
— are  appropriate  and  plainly  adapted  to  the  end  of  re- 
covering the  withheld  duties,  notwithstanding  the  fraud. 
These  means  are  not  prohibited  by  the  Constitution,  as. 
has  been  shown,  but  consort  with  its  letter  and  spirit. 
They  are,  therefore,  constitutional. 

This  statute,  the  2d  section  of  the  Act  of  1867,  was 
held  to  be  constitutional,  against  the  objections  above 
considered,  by  the  Circuit  Court  for  the  District  of  Maine 
)01iflford  and  Shepley,  JJ.,  in  Stockwell  v.  United  States, 
12  Int.  Bev.  Record^  88),  in  affirmance  of  the  decision  of 
the  District  Court  for  that  District  to  the  same  effect. 
The  judgment  of  the  District  Court,  which  was  in  favor 
of  the  United  States,  was  affirmed  by  the  Circuit  Court, 
and  the  defendants  removed  the  case,  by  writ  of  error, 
to  the  Supreme  Court,  which  affirmed  the  judgment  (13 
WaUace^  631) ;  but,  although  the  defendants  raised  in 
the  Circuit  Court  the  question  of  the  unconstitutionality 
of  the  2d  section  of  the  Act  of  1867,  they  did  not  raise 
it  before  the  Supreme  Court. 

Kindred  enactments  have  been  held  to  be  constitu- 
tional, against  like  object! onl^.  Section  14  of  the  Inter- 
nal Bevenue  Act  of  June  30th,  1864,  as  amended  by  sec- 
tion 9  of  the  Act  of  July  13th,  1866  (14  TI.  8.  Stat,  at 
Largej  101),  provides,  that  an  assessor  may  require,  by 
summons,  the  production  of  books  of  account  contain- 
ing entries  relating  to  the  trade  or  business  of  any  per-^ 
son  liable  to  pay  tax,  and  that,  if  the  summons  be  not 
obeyed,  obedience  to  its  requirements  may  be  enforced 
by  an  attachment  to  be  issued  against  the  person  sum- 
moned, by  a  judge  of  the-  District  Court ;  and  that  the 
assessor  may  enter  the  premises  of  any  person  neglect- 
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iog  to  make  a  return  of  taxable  property,  and  himgelf 
make  the  list  of  taxable  property.  The  49th  section  of 
the  Act  of  July  20th,  1868  (15  JI.  8.  Stai.  at  Large,  144), 
provides  that  a  supervisor  of  internal  revenue  *'  shall 
have  power  to  examine  all  persons,  books,  papers,  ac- 
counts and  premises,  and  to  administer  oaths,  and  to 
summon  any  person  to  produce  books  and  papers,  or  to 
appear  and  testify  under  oath  before  him,  and  to  compel 
a  compliance  with  such  summons  in  the  same  manner  as 
assessors  may  do."  In  In  re  Header  (1  Abbotts^  U.  S.  R. 
317),  a  supervisor  of  internal  revenue  issued  a  summons 
under  the  said  49th  section,  for  the  prodaction  of  books 
and  papers,  which  was  not  obeyed,  and  the  District 
Judge  for  the  District  of  Oeorgia  was  then  applied  to  to 
issue  an  attachment  to  compel  obedience  to  the  sum- 
mons. It  was  objected  that  the  provisions  referred  to 
were  in  conflict  with  the  fourth  and  fifth  amendments  to 
the  Constitution,  but  the  objection  was  overruled  by  the 
Court  (Erskine,  J.),  after  full  consideration.  In  Stan- 
wood  V.  Green  (2  AVbom'  U.  S.  B.  184),  the  49th  section 
of  the  Act  of  1868  was  upheld  as  constitutional  by  the 
District  Court  for  the  Southern  District  of  Mississippi 
(Hill,  J.),  against  an  objection  that  it  was  repugnant  to 
the  fourth  amendment  to  the  Constitution.  In  In  re 
Strouse  (1  Sawyer,  605),  the  same  view  was  taken  of  the 
14th  section  of  the  Act  of  1864,  as  amended,  against  the 
like  objection.  (See,  also,  Tn  re  Phillips,  10  Int.  Bev. 
Becord,  107.) 

In  the  present  case  the  alleged  frauds  are  charged,  in 
the  complaints  and  warrants,  to  have  been  committed 
by  the  persons  whose  premises  are  to  be  entered  and 
whose  books  and  papers  are  to  be  taken,  and  to  have 
consisted,  in  the  particulars  described  and  set  forth  in 
the  complaints  and  warrants,  in  the  defrauding  of  the 
Government,  by  such  persons,  of  duties  on  goods  im- 
ported by  them.  There  can  be  no  valid  objection,  there* 
fore,  to  the  scope  of  the  warrants. 
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The  7th  section  of  the  Act  of  1863  provided,  that  the 
i^oUector  might  take  and  carry  away  the  invoices,  books 
and  papers  relating  to  the  merchandise  or  frand,  "  to  be 
inspected,"  and  might  retain  them  ^^  for  the  nse  of  the 
United  States  so  long  as  the  retention  thereof  may  be 
necessary."  The  2d  section  of  the  Act  of  1867  provides, 
that  the  invoices,  books  and  papers  taken  shall  be  sub- 
ject to  the  order  of  the  judge,  who  shall  allow  the  exam- 
ination of  them  by  the  collector,  or  by  any  officer  duly 
a,uthdrized1by  the  collector,  and  that  the  judge  may  re- 
tain them  as  long  as,  in  his  opinion,  the  retention  thereof 
may  be  necessary.  The  words  **for  the  use  of  the 
United  States "  are  not  found  in  the  Act  of  1867,  but 
the;  are  necessarily  implied  in  that  Act,  for,  the  proceed- 
ing being  one  in  aid  of  the  collection  of  the  revenue  by 
the  United  States,  the  books  and  papers  must  be  not  only 
for  the  use  of  the  United  States,  but  cannot  be  for  the  use 
of  any  other  than  the  United  States.  The  manifest  object 
of  the  Act  is  examination  of  the  books  and  papers,  in  re- 
spect to  the  alleged  fraud,  and  retention  thereof  ad  long 
as,  in  the  opinion  of  the  judge,' may  be  necessary,  not  only 
for  the  purpose  of  examination,  but  for  the  purpose  of 
the  use,  on  behalf  of  the  United  States,  of  the  evidenpe 
which  the  books  and  papers  may,  when  examined,  afford 
in  respect  to  the  fraud  alleged.  This  is  necessarily  con- 
fided to  judicial  discretion,  in  view  of  all  the  circum- 
stances of  the  particular  case. 

I  am,  therefore,  now  called  upon  to  say  whether  the 
retention  of  the  books  and  papers  in  the  present  case  is 
longer  necessary.  The  warrants  were  issued  and  exe- 
cuted in  June  and  July,  1873.  The  petition  for  their  re- 
turn was  sworn  to  on  the  12th  of  March,  1874.  No  ear- 
lier application  was  made  to  this  Court  for  their  return. 
It  appears,  by  said  petition,  that  three  suits  are  pending, 
brought  by  the  United  States  against  the  petitioners,  in 
August,  1873,  to  recover  moneys,  founded  on  the  frauds 
alleged  in  the  warrants.    It  must  be  assumed  that  the 
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books  and  papers  were  adequately  examined  before  the 
suits  were  brought,  or,  if  not,  that  abundant  time  haa 
elapsed,  not  only  for  their  examination  but  for  the  tak- 
ing of  such  copies  of  and  extracts  from  them  as  relate 
to  the  frauds  alleged  in  the  warrants.  Copious  extracta 
from  letters,  alleged  to  show  the  frauds,  were  presented 
to  the  Court  on  the  hearing  on  the  petition,  showing 
that  the  papers  had  been  searchingly  examined.  The 
defendants  set  forth,  in  their  petition,  that  the  books 
and  pai)ers  are  necessary  to  them  for  their  p(i*eparation 
for  trial  in  the  suits  referred  to.  The  books  and  papers 
are  or  ought  to  be  in  the  custody  of  the  marshal,  under 
the  warrants.  It  is  alleged,  in  the  petition,  that  they,  or 
the  principal  part  of  them,  are  in  the  office  of  the  mar- 
shal ;  that  the  marshal,  on  being  applied  to  to  return 
them,  referred  the  matter  to  the  District  Attorney ;  that 
the  petitioners  applied,  many  months  since,  to  the  Dis- 
trict Attorney  for  their  return,  but  unsuccessfully ;  that 
they  renewed  their  application  to  the  District  Attorney 
on  the  5th  of  February  last,  by  a  letter,  of  which  they 
set  forth  a  copy  ;  but  that  the  application  has  not  been 
complied  with.  The  District  Attorney  makes  affidavit 
th{tt  the  petitioners  did  not  apply  to  him  several  months 
since  for  the  books  and  papers,  but  first  applied  about 
the  middle  or  latter  part  of  January ;  that  he  stated,  in 
reply,  that  he  would  examine  as  to  the  matter ;  that,  on. 
inquiry,  he  found  that  the  papers  and  the  entries  in  the 
books  which  are,  in  his  opinion,  essential  for  the  Govern- 
ment to  retain  until  the  trials  of  the  suits  referred  to, 
are  very  numerous ;  that  thereafter  he  arranged,  as  he 
supposed,  with  the  attorney  for  the  petitioners,  that  all 
the  books  and  papers  should  be  brought  to  the  District 
Attorney's  office,  and  that  he,  the  District  Attorney, 
would,  as  rapidly  as  possible,  examine  them,  and  see  if 
any,  and  which  ones,  could  be  properly  returned  to  the 
petitioners,  of  which,  if  any,  he  desired  to  have  copies 
made,  and  which,  if  any,  be  desired  to  retain  until  the 
trials ;  that,  accordingly,  the  marshal  sent  the  books  and  ' 
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papers,  in  a  box,  to  the  District  Attorney's  office,  where 
they  were  opened  in  the  presence  of  said  attorney,  and, 
as  the  District  Attorney  was  about  to  commence  to  ex- 
.amine  them,  he  remarked  to  the  said  attorney  that,  of 
coarse,  it  was  jinderstood  that  the  bringing  of  the  books 
and  papers  to  the  District  Attorney's  office  was  with  the 
consent  of  the  petitioners,  and  that  they  assented  to  the 
making  of  snch  examination  by  the  ^District  Attorney ; 
that  the  said  attorney  then  stated  that  he  could 
give  no  consent  of  any  kind ;  that  thereupon  the  Dis- 
trict Attorney  told  him  that  he  would  not  touch  the 
books  and  papers,  or  retain  them  in  his  office ;  that  the 
District  Attorney  then,  in  the  presence  of  said  attorney, 
had  them  nailed  up,  and  ordered  them  to  be  returned  to 
the  marshal,  telling  said  attorney  that  if,  at  any  time,  he 
would  give  a  consent  that  the  District  Attorney  might 
go  over  them,  or  would  get  any  order  from  the  Court  to 
that  effect,  the  District  Attorney  would  do  so,  and  that, 
in  the  mean  time,  the  District  Attorney  would  request 
the  marshal  to  give  to  the  petitioners  and  their  counsel 
.all  possible  access  to  the  books  and  papers ;  that  he  then 
addressed  to  the  petitioners'  attorneys,  on  the  3d  of  Feb- 
ruary last,  a  letter,  of  which  he  sets  forth  a  copy,  and  re- 
ceived in  reply  the  said  letter  of  February  5th ;  and  that 
the  District  Attorney  is,  and  has  always  been,  ready  to 
examine  the  books  and  papers,  and  to  arrange,  if  pos- 
.49ible,  for  their  return  to  the  petitioners.  The  Dis- 
trict Attorney  states,  in  his  affidavit,  as  the  reason 
for  his  action,  that  he  knew  the  petitioners  had  com- 
menced a  suit  against  one  person  for  the  taking  of  the 
books,  and  he  did  not  desire  to  subject  himself  to  a  sim- 
ilar suit.  The  letter  of  the  3d  of  February  from  the 
District  Attorney  to  the  attorneys  for  the  petitioners 
was  in  these  words  :  *'In  accordance  with  what  I  under- 
stood to  be  your  wishes,  I  requested  the  marshal  to  bring 
the  books  and  papers  of  Piatt  &  Boyd  to  my  office,  in 
order  that  you  might  examine  them  with  more  con- 
Tenience  to  yourselves,  and  that  I  might  the  more  readily 
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see  which,  if  any  of  them,  I  should  be  justified  in  deliv- 
ering to  you.  But,  when,  on  opening  the  box  in  the 
presence  of  your  Mr.  Stanley,  he  declined  to  consent  to 
their  being  here,  or  to  make  any  stipulation  whatever,  I 
at  once  nailed  up  the  box  and  requested  the  marshal 
to  take  it  into  his  personal  custody.  I  have  since  re- 
quested the  marshal  to  give  you  or  your  clients  constant 
access  to  them.  Tf  you  desire,  I  will  cause  an  examina- 
tion to  be  made,  to  see  whether  any,  and  which,  can  be 
returned  to  you,  with  a  due  regard  to  the  interests  of  the 
Government."  The  letter  of  the  5th  of  February  from 
the  attorneys  for  the  petitioners  to  the  District  Attor- 
ney was  in  these  words  :  *'  We  have  your  favor  of  the 
3d  instant,  relative  to  the  books  and  pai>ers  of  Piatt  & 
Boyd.  We  shall  be  glad  to  receive,  on  behalf  of  our 
clients,  from  any  one,  such  of  their  books  and  papers  as 
may  be  returned  to  them,  and,  on  their  behalf,  we  re* 
quest  the  delivery  of  all  their  books  and  papers  to  them, 
as  we  have  heretofore  requested  such  delivery.  They 
have  now  been  out  of  the  possession  of  our  clients  for 
upwards  of  seven  months,  and  there  has  been  ample 
time  to  take  copies.  Our  clients  need  them  in  their 
business,  and  to  enable  them  to  prepare  for  trial  in  the 
suits  pending.  We  offer  to  stipulate  to  produce  them 
upon  the  trial,  reserving  our  right  to  object  to  their  ad- 
missibility in  evidence  upon  the  same  grounds  that  we 
might  object  on  the  trial  had  they  not  been  returned  to 
us,  or,  in  default  thereof,  to  admit  secondary  evidence  of 
their  contents,  subject  only  to  such  objection  as  might 
be  made  to  the  originals.  We  are  also  ready  to  certify 
as  correct  any  copies  which  have  been  or  may  be  taken. 
Our  Mr.  Stanley  did  not  object  to  their  being  at  your 
office,  but  declined  to  assume  the  risk  of  their  loss  or 
injury  by  fire  or  otherwise,  as  we  contend  that  the  tak- 
ing of  them  was  illegal  and  a  trespass,  and  we  do  not 
desire  to  prejudice  the  claims  of  our  clients  for  their 
seizure,  while  we  do  not  wish  to  give  you  any  unneces- 
sary trouble  in  the  matter,  nor  apply  to  the  Court  for 
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tbem,  if  we  can,  by  any  reasonable  delay,  obtain  them 
without  such  application." 

Nothing  is  shown  to  me  on  which  I  can  base  a  satis- 
factory opinion  that  the  farther  retention  of  any  of  these 
books  and  papers  is  either  necessary  or  proper.  On  the 
contrary,  there  having  been  ample  time  for  their  exam- 
ination, and  the  petitioners  having  offered,  in  the  letter 
of  February  5th,  to  stipulate  to  produce  them  upon  the 
trial,  or,  in  default  thereof,  to  admit  secondary  evidence 
of  their  contents,  and  to  certify  as  correct  any  copies 
which  had  been  or  n^ght  be  taken,  and  such  offer  not 
having  been  accepted  by  the  District  Attorney,  and  he 
having  declined  to  examine  the  papers  unless  the  peti- 
tioners should  affirmatively  assent  to  his  doing  so, 
or  express  a  desire  that  he  should  do  so,  there  can 
be  no  propriety  in  retaining  the  papers  longer.  The 
statute  contains  nothing  indicating  an  intention  that  the 
books  and  papers  taken  under  a  warrant  shall  be  retained 
until  and  unless  the  party  ixom  whom  they  are  taken 
shall  assent  to  their  examination.  They  ought,  in  all 
cases,  to  be  examined  promptly,  with  a  view  to  the  iden- 
tification of  such  or  such  parts  of  them  as  answer  the 
description  in  the  warrant,  and  to  the  taking  of  such 
copies  as  it  may  be  deemed  important  to  take  for  the 
purposes  of  evidence,  and  to  their  restoration,  as  soon 
as  possible,  to  the  custody  from  which  they  were  taken. 
The  question  of  retaining  any  of  them,  instead  of  retain- 
ing merely  copies  of  them,  until  an  approaching  trial 
can  be  had,  is  one  of  which  must  be  determined  by  the 
judge,  in  each  case,  as  it  arises,  on  the  circumstances 
presented.  In  the  present  case,  I  think  the  petitioners 
are  entitled  to  an  order  that  the  marshal  return  the 
books  and  papers  to  them  forthwith,  and  without  farther 
examination  by  any  person,  and  unconditionally. 

Stanley  J  Brown  db  Clarke^  for  the  petitioners. 

George  Bliss  {District  Attorney)^  and  Thomas  Simons 
(Assistant  District  Attorney)^  for  the  United  States. 
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HBEMAN  BAETJBE  v.  CHRISTIAN  BORS. 

CflABtiB.  —  Classification  of  Vbsssl.  —  Plkadimo.  —  Gontbaot 
AGAINST  Public  Policy. — Damaobs. —  Dbmubraos. — Sunday. — 
Gold  Contbact. 

A  T68Bel  waa  chartered  to  H.  B.  in  Norember,  1868,  for  a  voyage  from  Philadel- 
phia to  Europe,  with  a  cargo  of  petroleam  oiL  Before  she  had  arriyed  at 
Philadelphia,  H.  B.  traosferred  the  charter,  at  an  adTance,  to  C.  B.,  who  agreed 
to  perform  its  conditions,  the  agreement  of  transfer  containing  the  words :  **  H. 
B.  gnaranteee  the  Tessel  to  be  first  class."  Qn  the  let  of  April,  1869,  H.  B. 
notified  C.  B.  that  the  Teasel  was  then  at  Philadelphia,  ready  to  load  under  the 
charter.  The  vessel  at  that  time  had  no  dasslfication  either  in  the  English, 
French  or  American  Lloyds.  On  the  6th  of  April,  C.  B.  wrote  to  H.  B.  that 
he  had  foond  that  the  vessel  was  not  first  class,  and  that,  therefore,  he  most 
consider  the  charter  cancelled.  Some  correspondence  passed  between  the  par- 
ties, and,  on  April  12th,  H.  B.  wrote  to  C.  B.,  enclosing  a  copy  of  a  classification 
of  the  vessel,  issued  to  her  on  April  9th,  showing  that  she  had  been  classed  as 
first  class  by  the  American  Lloyds,  and  claiming  thus  to  have  performed  his 
guaranty.  O.  B.  replied,  repeating  that  he  considered  the  charter  cancelled 
because  the  vessel  was  not  first  class  when  she  was  tendered  to  him  on  the  1st 
of  April.  The  vessel  lay  out  her  lay  days,  and  was  then  chartered  by  her 
master  at  a  lower  rate  of  freight  than  was  specified  in  the  charter.  The  owners 
of  the  vessel  sued  H.  B.  and  obtained  judgment  against  him  for  damages  for 
not  loading  the  vessel  under  the  charter.  H.  B.  thereupon  filed  this  libel 
against  C.  B..  to  recover  damages  for  his  not  carrying  out  his  agreement.  The 
libel  alleged  that  the  notice  to  C.  B.  was  given  on  or  about  the  81st  af  March, 
and  also  that  C.  B.,  though  duly  requested,  refused  tcf  carry  out  the  conditions 
of  the  charter : 

HM,  That  under  the  agreement  between  H.  B.  and  C.  B.,  it  was  necessary  that 
the  vessel  should  be  actually  classified ; 

That  H.  B.  might,  under  the  libel,  show  a  tender  of  the  vessel  at  any  other  day, 
within  the  terms  of  the  contract,  than  March  81st; 

That,  as  C.  B.  did  not  set  up  any  damage  resulting  to  him  because  of  the  vessel's 
not  having  a  classification  when  she  was  tendered  on  the  1st  of  April,  and  was 
not,  therefore,  in  any  different  position  on  April  12th,  from  what  he  was  on 
April  Ist,  H.  B.  must  be  held  to  have  ftdly  complied  with  his  agreement  on 
April  12th,  and  C.  B.  was  then  bound  to  have  accepted  the  vessel; 

That,  as  C.  B.  absolutely  refused  to  accept  the  vessel,  H.  B.  was  not  bound  to 
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keep  her  any  longer  in  reftdineae,  and  it  was  immateriiil  whether  she  remained 
at  Philadelphia  daring  all  the  lay  days  mentioned  in  the  charter ; 

That,  whether  the  assignment  of  the  charter  at  an  increased  rate  was  Toid  as 
against  puhlic  policy  or  not,  the  respondent  could  not  arail  himself  of  the  de- 
fence, because  it  was  not  set  up  in  the  answer ; 

That  H.  B.  was  entitled  to  reooyerthe  damages  sustained  by  him,  by  the  breach 
of  the  agreement  by  G.  B.  on  the  1 2th  of  April. 

A  reference  being  had  to  compute  the  damages,  the  Commissioner  reported,  as 
damages: 

The  difference  between  the  amount  the  ship  was  entitled  to  receive 
and  the  sum  for  which  she  was  afterwards  chartered. .  £341     9    6 

The  libellantfs  profits  on  the  assignment  of  the  charter  f 

party 98  12    0 

Five  per  cent,  for  rechartering,  and  three  per  cent, 
brokerage,  per  barrel 56    4    0 

£496    6    6 

Amounting,  in  currency,  on  June  19th,  1869,  to $8,280  19 

Interest  thereon  to  date  of  report 1,167  57 

Demurrage,  28  days,  from  May  22d,  1869,  to  June  19th, 

1869 1,295  48 

$5,783  24 

The  respondent  excepted  to  the  report : 

Hdd,  That  the  decree  awarded  to  the  libellant  the  damages  sustdned  by  him, 
not  the  damages  sustained  by  the  master  or  owners  of  the  Teasel ; 

That,  as  their  interest  under  the  charter  was  not  directly  assigned  to  the  libellant 
and  the  libel  did  not  allege  that  he  had  paid  the  judgment  recovered  against 
him  by  Ihe  master,  or  had  paid  an3rthing  to  the  master  or  owners  on  account  of 
damages  sustuned  by  them,  the  item  of  £841  9  6  must  be  rejected ; 

That  as  to  the  item  of  profit  on  the  charter,  it  did  not  appear  how  it  was  arrived 
at,  and  the  rep(»t  must  be  referred  back  for  further  information  on  that  point ; 

That  the  item  of  £56  4  must  be  rejected,  because  it  was  damage  sustained  by 
the  master  or  owners  of  the  vessel,  if  by  any  one ; 

That,  as  to  the  demurrage,  the  libellant  was  not  bound  to  keep  the  vessel  in  readi- 
ness for  the  respondent  after  the  12th  of  April,  and  could  not  claim  demurrage 
without  showing  due  diligence  thereafter  in  rechartering ; 

That^  at  any  rate,  too  many  days  were  allowed,  as  Sundays  were  not  excepted  in 
the  calculation ; 

That,  as  the  contracts  were  in  gold,  the  report  should  have  been  in  gold  dollars, 
and  not  in  currency ; 

That  the  respondent  could  not  have  an  advance  in  the  price  of  oil  from  April  1st 
to  April  12th  taken  into  consideration,  as  the  libellant  was  not  bound  to  tender 
the  ship  on  any  particular  day,  and  the  answer  said  nothing  of  any  such 
advance. 
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Blatghfokd,  J.  On  the  14th  of  November,  1868,  at 
London,  the  agents  of  the  master  of  the  Bussian  barque 
Kaleva  entered  into  a  charter  party,  in  writing,  with  the 
agents  of  Herman  Baelrjer,  of  New  York,  wherein  the 
former  contracted  that  the  vessel  should  proceed  to 
Philadelphia,  and,  after  discharging  her  cargo,  should 
there  load,  from  the  factors  of  the  latter,  a  cargo  of  re- 
fined petroleum  in  barrels,  and  proceed  therewith  to 
Queenstown  or  Falmouth,  for  orders,  and  discharge  at  a 
^  port  in  the  United  Kingdom,  or  on  the  CSontinent,  be- 
tween Havre  and  Hamburgh,  on  being  paid,  as  freight, 
six  shillings  sterling  per  every  42  gallons  gross  gauge  of 
barrels  shipped,  whether  full,  partly  full,  or  empty ;  and 
ten  per  cent,  additional,  if  ordered  to  the  Continent ;  and 
fifteen  pounds  sterling  gratuity  to  the  master ;  and,  if 
ordered  to  a  direct  port  of  discharge,  on  signing  bills  of 
lading,  the  freight  to  be  one  sixpence  less  per  barrel  of 
petroleum ;  40  running  days,  Sundays  excepted,  to  be 
allowed  for  loading  and  discharging ;  the  freighter  to  have 
the  option  of  keeping  the  vessel  ten  days  on  demurrage, 
over  and  above  the  said  laying  days,  at  seven  pounds 
sterling  per  day.  On  the  4th  of  January,  1869,  the 
barque  not  having  yet  arrived  at  Philadelphia,  Herman 
Baetjer,  the  libellant,  entered  into  a  written  agreement 
with  Christian  Bors,  the  respondent,  at  New  York,  such 
agreement  being  signed  by  them  and  endorsed  on  the  * 
back  of  a  copy  of  the  said  charter  party,  and  being  in 
these  words :  ^'  For  a  proper  consideration,  the  within 
charter  is  hereby  transferred  to  Christian  Bors,  of  New 
York,  he  agreeing  to  carry  out  all  its  conditions,  and  to 
pay  H.  Baetjer,  or  order,  when  vessel  is  loaded,  the  dif- 
ference between  the  within  chartered  rate,  and  six  shil- 
lings and  three,  if  ordered  from  Cork  to  the  United 
Kingdom,  or  six  and  nine,  if  ordered  to  the  Continent, 
with  sixpence  off,  if  ordered  to  a  direct  port,  all  per  42 
galls.,  with  5  per  cent,  primage.  H.  Baetjer  agrees  to 
pay  the  gratuity  of  (JC15)  fifteen  pounds,  and  to  place 
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the  vessel  in  one  safe  loading  berth.  H.  Baetjer  guaran- 
tees vessel  to  be  first  class." 

The  controversy  in  this  suit  arises  on  the  foregoing 
last  clause  of  this  transfer  of  the  charter  party.  It  was 
at  first  written,  before  signature,  thus:  ^'H.  Baetjer 
guarantees  vessel  to  class  3-3  1-1."  Before  signature, 
the  words  "be  first"  were  interlined  between  the  word 
"to"  and  the  word  "class,"  and  "  3-3  1-1"  was  erased, 
by  drawing  the  pen  through  it,  but  so  as  to  be  still  vis- 
ible. The  paper  was  signed  with  such  interlineation 
and  such  erasure  thus  visible. 

The  libel  avers,  that,  the  vessel  having  arrived  at 
Philadelphia  and  discharged  her  cargo,  the  libellant  was 
ready  to  place  her  in  one  safe  loading  berth ;  that  the 
respondent,  on  or  about  the  31st  of  March,  1869,  was 
notified  thereof,  and  of  her  readiness  to  receive  cargo  ;^ 
that  the  vessel  continued  ready  to  receive  cargo,  as 
required  by  the  charter  party,  until  after  the  expiration 
of  the  forty  running  days  allowed  for  loading  and  dis- 
charging, and  the  ten  days  allowed  for  keeping  the 
vessel  on  demurrage;  that  the  respondent  refused  ta 
load  the  vessel  or  to  carry  out  the  conditions  of  the 
charter  party,  and  the  agreement  under  which  it  was 
transferred  to  him  ;  that,  by  reason  thereof,  the  master 
of  the  vessel,  after  the  expiration  of  the  fifty  days,  was 
compelled  to,  and  did,  procure,  at  Philadelphia,  a  cargo 
for  the  vessel,  from  other  parties,  but  at  a  much  less 
rate  of  freight  than  that  agreed  to  be  paid  by  the  terms 
of  the  charter  party,  with  which  cargo  she  afterwards 
proceeded  to  the  Continent  of  Europe ;  that,  on  the  31st 
of  July,  1871,  the  master  of  the  vessel,  in  a  suit  brought 
by  him  in  this  Court,  in  Admiralty,  against  the  libellant 
in  this  suit,  on  the  charter  party,  to  recover  damages  for 
a  breach  of  it  by  the  libellant  in  this  suit,  such  suit  being 
brought  in  June,  1869,  recovered  a  judgment  against  the 
libellant  in  this  suit  for  $3,939 16  gold,  and  $50  currency, 
damages,  and  $151  67  costs,  the  respondent  in  this  suit 
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having  been  notified,  at  the  time,  of  the  commencement 
of  such  suit  by  said  master,  and  invited  to  take  part  in 
defending  it ;  that  the  libellant  has  expended,  in  dis- 
bursements and  counsel  fees  in  said  action,  $260,  and 
has,  by  the  refusal  of  the  respondent  to  load  the  vessel, 
been  otherwise  damaged  in  the  amount  of  $1,000 ;  that 
the  respondent  has  not  paid  said  judgment  or  the  dam- 
ages sustained  by  the  libellant  by  reason  of  the  failure 
of  the  respondent  to  perform  the  agreement  under 
which  the  charter  party  was  transferred  to  him ;  and 
that  the  master  of  the  vessel  performed  all  the  con- 
ditions of  the  charter  party  on  his  part  to  be  performed, 
and  the  libellant  performed  all  the  conditions  of  the 
agreement  by  which  the  charter  party  was  transferred, 
on  his  part  to  be  performed.  The  libel  claims  to  recover, 
as  damages,  $3,939  16  in  gold,  and  $1,401  67  in  currency. 
The  substance  of  the  answer  is,  that  the  libellant, 
by  the  clause,  in  the  instrument  of  transfer,  guarantee- 
ing the  vessel  to  be  first  class,  guaranteed  her  to  be  first 
elass  on  either  Lloyds'  fiegister  of  British  and  Foreign 
Shipping  (commonly  called  the  English  Lloyds),  or  on 
Bureau  Veritas,  Begistre  International  de  Olassification 
de  Navires,  (commonly  called  the  French  Lloyds),  or  on 
the  American  Lloyds'.  Begister  of  American  and  Foreign 
Shipping  (commonly  called  the  American  Lloyds) }  that, 
on  the  1st  of  April,  1809,  when  the  vessel  had  not  ob- 
tained any  certificate,  and  was  not  first  class,  but,  on  the 
contrary,  had  not  been  classified,  and  had  no  class  on 
43aid  English,  French  or  American  Lloyds,  the  libellant 
Informed  the  respondent  that  the  vessel  was  at  Philadel- 
phia, ready  to  receive  cargo,  and  that  the  lay  days  would 
commence  to  count  from  the  1st  of  April,  1869 ;  and 
that  thereupon  the  respondent  rescinded  the  agreement 
of  January  4th,  1869,  by  reason  of  the  breach  of  it  by 
the  libellant,  in  that  the  vessel  was  not  first  class  on 
either  the  English,  the  French  or  the  American  Lloyds, 
but  had  no  class  whatever. 
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The  transfei  of  the  charter  party  to  the  respondent 
does  not  provide  that  the.  vessel  shall  be  tendered  to  the 
respondent  at  or  by  any  particular  time.  Nor  is  it  set 
up  in  defence,  that  there  was  any  improper  or  hurtful 
delay  in  tendering  her  to  him.  TJie  parties  are  agreed 
that  the  words  ^'  first  class  "  have  reference  to  the  class- 
ing of  vessels  by  some  one  of  the  three  Lloyds  referred 
to.  The  libellant  contends,  that  the  import  of  the  agree- 
ment is,  that  the  vessel  shall  be  such  in  character,  to 
bind  the  defendant  to  accept  the  tender  of  her,  that 
she  would,  when  tendered,  if  then  offered  for  classing 
to  the  three  Lloyds,  be  classed  by  some  one  of  them  as 
first  class,  in  its  mode  of  classing ;  and  not  that  she 
shall,  when  tendered,  have  been,  in  fact,  classed  by  some 
one  of  them,  by  a  classing  still  then  in  force,  as  first 
class,  in  its  mode  of  classing.  The  respondent  contends 
for  this  latter  construction,  and,  still  further,  that  the 
agreement  extends  to  requiring  that  the  libellant  shall, 
with  the  tender  of  the  vessel,  present  to  the  respondent 
a  certificate  from  some  one  of  the  three  Lloyds,  of  a 
subsisting  classing  of  the  vessel  by  it  as  first  class.  It 
appears  that  the  object  of  such  classing  of  vessels  by 
the  Lloyds  is,  that  the  insurance  company  to  which  the 
shipper  of  cargo  by  the  vessel,  or  her  owner,  applies  for 
insurance  on  such  cargo  or  vessel,  may  have,  in  the  record 
of  the  vessel,  by  a  continuing  and  subsisting  classing 
of  her,  on  the  books  of  the  particular  Lloyds,  evidence 
and  a  guaranty,  in  such  examination  of  her  as  is  known 
to  be  made  by  the  competent  persons  conducting  the 
Lloyds,  that  she  is  of  a  certain  class  or  character. 
Unless  the  vessel  is  recorded  on  the  books  of  the  Lloyds 
as  being  classed  in  a  continuing  and  subsisting  class,  the 
fact  that  she  is  in  a  condition  to  be  capable  of  being  so 
classed  is  of  no  value,  in  the  premises,  to  the  insurance 
company  or  to  the  person  applying  for  insurance.  The 
record  is  the  thing  of  value.  It  is  not  reasonable  to 
construe  the  agreement  on  the  part  of  the  libellant  so  as 
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to  relieve  him  from  the  duty  of  procuring  the  actual 
classing  of  the  vessel  and  making  ot  the  record,  and 
throwing  that  duty  on  the  respondent.  This  is  further 
shown  by  what  transpired  before  the  agreement  of 
transfer  was  signed.^  The  broker  who  negotiated  the 
transfer  by  communicating  directly  with  the  parties,  was 
told  by  the  respondent  that  he  would  not  take  any  vessel 
but  such  as  was  first  class.  Thereupon  the  broker,  in 
drawing  the  agreement,  drew  it  that  the  vessel  was  to 
class  3-3  1-1.  That  is  a  class  of  the  French  Lloyds,  and 
is  the  first  class  therein.  When  the  agreement,  so  drawn, 
was  taken  to  the  libellant,  he  informed  the  broker,  that, 
although  the  vessel  had  been  classed  in  the  French  Lloyds 
as  3-3 1-1  (and  which  fact  he  had  communicated  to  the 
broker  before  the  agreement  was  drawn),  yet  such  class, 
being  for  a  specified  time,  had  expired,  and  all  he  would 
do  would  be  to  guarantee  her  to  be  first  class.  There- 
upon the  language  was  changed,  as  stated.  I  cannot 
but  regard  it  as  incumbent  on  the  libellant  to  see  that 
the  vessel  had  a  recorded  classing  as  first  class  on  the 
books  of  some  one  of  the  three  Lloyds,  in  order  to  make 
it  incumbent  on  the  respondent  to  accept  a  tender  of 
the  vessel. 

The  respondent  was  duly  notified,  in  writing,  at  Kew 
York,  by  the  libellant,  on  the  1st  of  April,  that  the  vessel 
was  then  at  Philadelphia  ready  to  receive  cargo,  and 
that  the  lay  days  would*  commence  to  count  from  that 
day.  At  that  time  the  vessel  had  no  recorded  subsisting 
classing  in  any  one  of  the  three  Lloyds.  On  the  6th  of 
April,  the  libellant  was  informed  by  the  respondent,  by 
letter,  that  he  had  found  that  the  vessel  was  not  first 
class,  and  that,  therefore,  he  must  consider  the  charter  as 
cancelled.  On  the  8th  of  April,  the  libellant  informed 
the  respondent,  by  letter,  that  the  libellant  adhered  to 
his  agreement  guaranteeing  the  vessel  to  be  first  class, 
and  would  furnish  evidence  thereof,  if  required,  and 
should  consider  the  charter  to  be  in  full  force,  and  added, 


APRIL,   1874.  287 


Baetjer  v.  Bora. 


that,  while  he  had  refused,  in  the  iDstrument  of  transfer, 
to  warrant  the  class  of  3-3 1-1,  he  had  guaranteed  her  to 
be  first  class,  knowing  of  the  intention  of  her  master  to 
have  her  re-classed  in  Philadelphia.  This  shows  that 
the  libellant  regarded  an  actual  classing  procured  by 
some  other  party  than  the  respondent,  as  necessary  to 
answer  the  guaranty  that  the  vessel  should  be  first 
class,  and  that  the  libellant  was  conscious  that  he  had 
not  yet  fulfilled  his  agreement,  and  that  he  was  willing 
to  consider  it  a  part  of  his  agreement,  to  furnish,  if 
required,  evidence  of  such  actual  classing.  In  reply  to 
the  libellant's  said  letter  of  April  8th,  the  respondent 
informed  the  libellant,  by  letter,  that  he  still  refused  to 
accept  the  charter,  and  had  no  interest  in  the  vessel, 
and  considered  the  charter  cancelled,  on  the  ground  of 
the  vessel's  not  being  first  class.  In  reply,  the  libellant 
on  the  9th  of  April,  informed  the  respondent,  by  letter, 
that,  if  the  respondent  required  any  certificate,  proving 
the  vessel  to  be  first  class,  as  guaranteed,  he  would 
furnish  the  same  to  him.  In  reply,  the  respondent,  on 
the  9th  of  April,  informed  the  libellant,  by  letter,  that, 
from  the  libellant's  said  letter  of  the  9th  of  April,  he, 
the  respondent,  must  conclude  that  the  vessel  had  a 
certificate  of  first  class,  when  tendered  to  him  ready  for 
loading,  on  the  1st  of  April,  and  that,  if  the  libellant 
could  produce  such  certificate  from  one*  of  the  three 
Lloyds,  not  later  than  April  1st,  he,  the  respondent, 
wished  it  to  be  sent  to  him,  for  inspection.  In  reply, 
the  libellant,  on  the  10th  of  April,  informed  the  re- 
spondent, by  letter,  that  he  bad  sent  to  Philadelphia  for 
a  copy  of  a  certificate  of  classification,  whic]^  was  in  the 
«  hands  of  the  master  of  the  vessel,  and  would  transmit 
it  to  the  respondent  as  soon  as  it  should  be  received, 
and  that,  when  he  guaranteed  the  vessel  to  be  first  class, 
he  was  satisfied  he  should  be  able,  at  any  time,  when 
called  upon,  to  prove  his  words  by  actual  facts.  On  the 
12th  of  April,   the  libellant  wrote  to  the  respondent 
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thus :  '^  In  conformity  with  my  note  to  you  of  the  10th 
inst.,  I  now  beg  to  hand  you  enclosed  a  copy  of  certi- 
ficate of  the  Eussian  bark  Kaleva's  classification,  rating 
A  IJ,  thereby  verifying  my  f^oaranty,  as  per  endorse- 
ment on  charter  party,  since  you  have  called  upon 
me  *  *  *  to  furnish  the  same."  In  reply,  the  re- 
spondent, on  the  same  day,  wrote  to  the  libellant  thus : 
"  I  received  your  letter  of  this  day  with  enclosed  certifi- 
cate, which  now  is  of  no  interest  to  me,  as  I  informed 
you  a  week  ago  that  I  consider  the  charter  of  bark 
Kaieva  cancelled,  you  being  unable  to  furnish  me  with 
proofs  of  her  being  first  class  when  the  vessel  wa6 
tendered  to  me  April  1st,  and  you  certainly  could  not 
expect  me  to  wait  twelve  dayid  before  it  would  be 
decided  if  she  would  get  a  first  class  certificate  or  not." 
In  reply,  the  libellant,  on  the  13th  of  April,  informed  the 
respondent,  by  letter,  that  he  considered  the  charter  of 
the  vessel  transferred  to  the  respondent  in  full  force,  and 
should  hold  the  respondent  to  the  fulfilment  of  the  same. 
The  certificate  of  classification  which  the  libellant 
sent  to  the  respondent  on  the  12th  of  April,  was  a 
certificate  dated  at  Philadelphia,  April  9th,  1869,  issued 
by  the  American  Lloyds,  certifying  that  the  bark  Kaleva 
had  been  dnly  surveyed  by  a  surveyor  of  the  Society  of 
American  Lloyds,  and  found  in  good  order  and  fit  to 
carry  dry  and  perishable  goods,  and  would  be  entered  in 
the  American  Lloyds'  books,  and  classed  A  1^  for  one 
year  from  date  of  survey.  The  date  of  the  survey  was 
April  9th,  1869,  or  a  day  or  two  before.  It  is  shown  that 
a  vessel  classed  A  1^  in  the  American  Lloyds  is  first 
class.  The  vessel  remained  at  Philadelphia  for  fifty 
days  after  the  1st  of  April,  and  then  her  master  char- 
tered her  to  take  a  cargo  of  petroleum  in  barrels  from 
Philadelphia  to  Cronstadt,  at  a  rate  of  freight  from  one 
shilling  and  nine  pence  to  two  shillings  per  barrel  less 
than  the  rate  specified  in  the  charter  party.  She  ar- 
rived safely  at  Cronstadt  with  her  cargo. 
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The  tkeory  of  the  answer  is,  that,  as  the  vessel  had  bo 
flrst-clasB  certificate  on  the  1st  of  April,  when  the  libel- 
lant  tendered  the  vessel,  the  respondent  could  and  did 
rescind  the  agreement.  It  is  true,  that  the  libel  avers 
that  the  notice  to  the  respondent  was  given  on  or  about 
the  31st  of  March,  but  it  also  avers  that  the  respondent, 
although  duly  notified  and  requested,  refused  to  carry 
out  the  conditions  of  the  charter  party  or  of  the  agree- 
ment of  transfer.  Under  the  libel,  I  think  the  libellant 
may  show  a  tender  of  the  vessel  at  any  other  day  within 
the  terms  of  the  contract.  As  before  remarked,  no 
particular  day  is  specified  or  limited  by  the  contract ;  and 
the  answer  sets  up  no  damage  to  the  respondent  by 
reason  of  his  supplying  the  place  of  this  vessel  with 
another  one,  because  of  the  failure  of  the  libellant  to 
have  a  recorded  classing  of  the  vessel  on  and  by  the  1st 
of  April,  when  the  tender  was  received,  or  any  other 
damage  to  the  respondent  resulting  from  such  failure, 
so  as  to  show  that  the  position  of  the  defendant  was 
different,  by  reason  of  such  failure,  on  the  12th  of  April 
from  what  it  was  on  the  1st  of  April,  nor  is  there  any 
evidence  tending  to  show  any  such  fact.  On  the  whole 
case,  I  think  it  must  be  held  that  the  libellant  did  not 
comply  with  his  agreement  until  the  12th  of  April,  when 
he  sent  the  certificate  to  the  respondent,  but  that  he  did 
fully  comply  with  it  on  the  12th  of  April,  and  that  the 
respondent  was  then  bound  to  accept  the  vessel.  Ab 
the  respondent  then  absolutely  refused  to  accept  the 
vessel,  the  libellant  was  not  bound  to  keep  her  longer  in 
readiness,  so  that  it  is  immaterial  whether  or  not  she 
remained  at  Philadelphia,  ready  for  the  respondent,  for 
fifty  days  from  the  12th  of  April. 

It  is  urged,  that  the  notice  to  the  respondent  was  not 
a  tender  of  the  vessel,  that  the  libellant  did  not  place 
the  vessel  in  a  loading  berth,  and  that- the  libellant  did 
not  pay  the  gratuity  to  the  master.  It  was  sufficient, 
the  vessel  being  at  Philadelphia,  for  the  libellant  to 
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ipiotlfy  the  respondent  of  that  fact,  and  of  the  readiness 
of  the  vessel  to  receive  cargo,  and  it  was  then  for  the 
respondent  to  designate  the  loading  berth,  and  the 
libellant  would  then  have  been  bound  to  put  the  vessel 
there,  if  it  was  a  safe  one.  As  to  the  gratuity,  the  libel- 
lant only  relieved  the  respondent  from  paying  it.  The  ob- 
jection taken  by  the  respondent,  in  the  correspondence, 
concerned  only  the  classing  of  the  vessel,  and  no  other 
objection  was  specified ;  and,  when  the  difficulty  as  to  the 
classing  was  remedied,  the  original  notice  remained  and 
became  operative  as  a  tender  on  the  12th  of  April,  in 
connection  with  the  sending  of  the  certificate  and  the 
insisting  by  the  libellant  on  the  continuance  of  the  re- 
spondent's obligation. 

As  to  the  objection,  that  the  assignment  of  the 
charter  party  at  an  advance  on  the  charter  rate  was 
void,  as  against  public  policy,  it  is  sufficient  to  say  that 
the  answer  does  not  take  that  defence.  Independently 
of  this,  I  am  not  prepared  to  hold  that  such  a  contract 
as  this,  assigning  a  charter  party,  has  about  it  any  ele- 
ment of  invalidity.    (See  Story  an  Cant/raots^  Sded.  ^  547.) 

The  libellant  is  entitled  to  an  interlocutory  decree, 
that  he  recover  the  damages  sustained  by  him  by  the 
breach,  by  the  respondent,  of  the  agreement  of  January 
4th,  1869,  as  a  breach  committed  by  him  on  and  from 
the  12th  of  April,  1869,  such  damages  to  be  ascertained 
by  a  reference.  No  directions  are  given  as  to  the  rule 
of  damages,  as  it  was  not  discussed  at  the  trial.  All 
other  questions  are  reserve^  until  the  coming  in  of  the 
report. 

The  reference  ordered  was  thereafter  held,  and  the 
Commissioner  reported  as  follows:  ^' The  original  char- 
ter, with  the  assignment  thereon,  shows  that  the  ship 
was  to  receive  six  shillings  sterling  for  each  cask  of  forty- 
two  gallons,  and,  by  the  terms  of  the  decision,  the  lay 
days  were  to  commence  on  the  12th  of  April,  1869,  and. 
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by  the  terms  of  the  charter  party,  40  lay  days  expired 
on  the  22d  day  of  May,  1869. 

The  difference  between  the  amonnt  the 
ship  was  entitled  to  receive,  and 
the  sum  for  which  she  was  after- 
wards tchartered  is JC341  9  6 

The  libellant's  profit  on  the  assignment 

of  charter  party 98  12  0 

Claim  5  jper  cent,  for  rechartering  and 

3i>^c0n^  brokerage  per  barrel   .    .  56  4  0 

£496  6  6 

amounting,  in    currency,  June   19tb, 

1869,  to $3,280  19 

Interest  thereon  from  June  19th,  1869, 

to  July  4th,  1874 $1,157  57 

$4,43776 
Demurrage,  28  days,  from  May  22d 
1869,  to  June  19th,  1869,  at  £7  ster- 
ling per  day,  £196  0  0,  amounting, 
in  currency  ($4  86  in  gold  to  the 
£  sterling,  and  36  %  premium  on 
gold,  the  basis  of  calculation),  to  $1,295  48 

Total, '.  $5,733  24." 

To  this  report  the  respondent  excepted,  in  ten  ex- 
ceptions : 

1.  That  the  Commissioner  adopted  an  erroneous 
measure  of  damages,  in  that  he  allowed  to  the  libellant 
not  merely  the  damages  sustained  by  him  by  the  breach, 
by  the  respondent,  of  the  agreement  of  January  4th, 
1869,  as  a  breach  committed  by  him  on  and  from  the 
12th  of  April,  1869,  but  other  large  sums  for  items  of 
damages  not  sustained  by  the  libellant. 

2.  That  the  Commissioner  allowed  to  the  libellant 
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the  difference  between  the  amount  the  ship  was  entitled 
to  receive  from  the  libellant,  and  the  sum  for  which  she 
was  rechartered  May  29th,  1869,  at  which  date  the  market 
price  for  charters  had  fallen  to  four  shillings  and  three 
pence  (at  which  rate  per  barrel  she  was  then  rechartered) 
from  five  shillings  and  sixpence,  which  was  the  rate  on 
April  12th,  1869. 

3.  That  the  Oommissioner  allowed  to  the  libellant,  as 
profit  on  the  assignment  of  the  charter  party,  £98  12 
sterling,  when  the  amount  of  such  profit,  after  deduction 
of  the  gratuity  of  JC15,  which  the  libellant  agreed  to 
pay,  was  only  £28  2  6  sterling. 

4.  That  the  Commissioner  allowed  to  the  libellant  5 
'pw  cent  for  rechartering,  and  3  per  cent,  brokerage  per 
barrel,  £56  4  0. 

6.  That  the  Oommissioner  allowed  to  the  libellant, 
in  currency,  June  19th,  1869,  $3,280  19,  when  he  should 
not  have  allowed  him  any  greater  sum  than  $137  50,  in 
gold  coin. 

6.  That  the  Commissioner  allowed  for  interest  from 
June  19th,  1869,  to  July  4th,  1874,  $1,157  57,  when  he 
should  not  have  allowed  any  greater  sum  than  $41  59, 
in  gold  coin. 

7.  That  the  Commissioner  allowed  to  the  libellant 
demurrage. 

8.  That  the  Commissioner  allowed  to  the  libellant,  in 
the  item  of  difference,  £341  9  6,  the  sum  of  £241  13  11, 
which  arose  from  the  decline  in  the  rate  of  petroleum 
charters  from  April  13th,  1869,  to  May  29th,  1869,  and 
allowed,  in  the  28  days'  demurrage,  for  21  days  after 
the  vessel  was  rechartered,  and  while  she  was  loading 
under  such  recharter. 

9.  That  the  Commissioner  erred  in  the  computation 
of  the  difference  between  what  the  ship  was  entitled  to 
receive  and  what  she  was  afterwards  rechartered  for» 
and  in  the  computation  of  the  libellant's  profit  on  the 
assignment  of  the  charter  party. 
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10.  That  the  Oommissioner  should  have  considered 
the  consequences  to  the  respondent  by  reason  of  the 
failure  of  the  libellant  to  perform  his  guaranty  until  the 
12th  of  April,  1869,  in  the  advance  in  the  price  of  oil 
from  April  1st  to  April  12th,  If  cents  per  gallon,  where- 
by it  would  have  cost  the  respondent  $3,600  more  to 
purchase  cargo  for  the  Kaleva  on  the  12th  of  April 
than  on  the  1st  of  April. 

Blatchfosd,  J.  The  interlocutory  decree  was,  that 
the  libellant  recover  the  damages  sustained  by  him  by 
the  breach,  by  the  respondent,  of  the  agreement  of  Jan- 
uary 4th,  1869,  as  a  breach  committed  by  him  on  and 
from  the  12th  of  April,  1869.  It  did  not  award  to  the 
libellant  a  recovery  for  the  damages  sustained  by  the 
master  or  owners  of  the  vessel  by  such  breach.  Their 
interest  under  the  charter  party  was  not  directly  assigned 
to  the  libellant,  nor  was  it  assigned  to  him  indirectly, 
by  the  libellant's  having  paid  the  judgment  recovered 
against  him  by  the  master  of  the  vessel  for  breach  of 
the  charter  party.  The  libel,  after  averring  that  the 
respondent  refused  to  carry  out  the  conditions  of  the 
charter  party,  and  of  the  agreement  under  which  it  was 
transferred  to  him,  avers,  as  damages,  that,  by  reason 
thereof,  the  master  of  the  vessel  was  compelled  to  pro- 
cure a  cargo  at  less  freight  than  that  agreed  to 
be  paid  by  the  terms  of  the  charter  party,  and  that  such 
master  recovered  a  judgment  against  the  libellant  for  a 
breach  of  the  charter  party  by  the  libellant,  and  that  the 
libellant  expended  money  in  such  suit,  and  had,  by  the 
refusal  of  the  respondent  to  load  the  vessel,  been  other- 
wise damaged.  The  libel  does  not  aver  that  the  libellant 
has  paid  the  judgment,  or  has  paid  anything  to  the 
master  or  owners  of  the  vessel  on  account  of  any 
damages  sustained  by  them.  The  libellant,  therefore, 
has  sustained  no  damages  in  respect  of  any  difference 
between  any  amount  the  vessel  was  entitled  to  receive 
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and  any  sum  for  which  she  was  afterwards  rechartered. 
The  report  does  not  state  what  amount  the  ship  waa 
entitled  to  receive.  The  charter  party  fixes  the  freight 
at  BO  much  per  barrel,  but  does  not  specify  the 
number  of  barrels,  and  the  report  does  not  state  what 
number  of  barrels  is  taken  as  the  basis  of  the  calculation. 
Nor  does  the  report  state  for  what  sum  the  vessel  was 
afterwards  chartered.  But  this  becomes  immaterial,  as 
the  whole  item  of  £341  9  6  must  be  rejected. 

The  item  of  £56  4  0  must  be  rejected.  The  report 
does  not  state  how  it  is  made  up,  or  how  much  the  item 
for  rechartering  is,  or  on  what  sum  the  percentage  for 
rechartering  is  calculated,  or  on  how  many  barrels  the 
brokerage  is  calculated.  I  infer  that  there  is  a  mistake 
in  calling  this  brokerage  a  percentage  per  barrel.  It 
ought  probably  to  be  so  many  cents  brokerage  per 
'barrel.  But  the  libellant  does  not  aver  in  his  libel,  or 
show,  that  he  has  paid  the  item,  or  any  part  of  it.  It  is 
an  item  of  damage  sustained  by  the  master  or  owners 
of  the  vessel,  if  by  any  one.  For  the  same  reason,  the 
item  for  demurrage  must  be  disallowed. 

As  to  the  demurrage,  as  the  libellant  was  not  bound 
to  keep  the  vessel  in  readiness  for  the  respondent,  after 
his  refusal,  on  the  12th  of  April,  to  accept  her,  so,  as 
against  the  respondent,  the  libellant  and  the  master  of 
the  vessel  were  bound  to  use  all  diligence  in  recharter- 
ing the  vessel,  and  could  in  no  event  claim  demurrage 
without  sho'wing  such  diligence  and  inability  to  charter 
the  vessel.  In  any  event,  too  many  days  were  allowed, 
as  Sundays  were  not  excepted  in  the  calculation  in  the 
report. 

Of  course,  the  calculation  of  interest  in  the  report 
is  erroneous ;  and,  as  the  contracts  were  payable  in  gold^ 
the  report  should  have  been  for  a  sum  in  gold  dollars, 
and  not  for  a  sum  in  currency. 

There  remains  the  item  of  £98  12  0  allowed  in  the 
report  as  profit  on  the  assignment  of  the  charter  party. 
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How  that  item  is  made  ap  does  not  appear.  It  is  prob- 
ably intended  to  be  the  difference,  at  so  much  per  barrel 
on  a  given  number  of  barrels,  between  the  chartered 
rate  and  a  rate  deduced  from  the  agreement  of  January 
4tb,  1869.  Whatever  the  proper  sum  for  such  profit  may 
be,  the  £15  gratuity,  for  the  reasons  before  given,  should 
not  be  deducted  from  it.  But  it  is.  impossible  to  make 
any  decision  as  to  the  item  until  the  report  states  how 
the  item  is  arrived  at. 

The  respondent,  instead  of  excepting  to  the  report, 
should  have  moved  to  send  it  back  for  ambiguity  and 
uncertainty  and  insuificiency. 

As  to  the  10th  exception,  the  advance  in  the  price  of 
oil  is  not  an  element  in  the  case,  as  the  libellant  was 
not  bound  to  tender  the  vessel  at  any  particular  time, 
and  the  answer  says  nothing  about  any  advance  in  oil. 

The  report  is  referred  back  for  further  proceedings  in 
conformity  with  this  decision. 

TF.  B,  Beebe  and  H.  B.  Wing^  for  the  libellant. 


(?.  H.  Forster^  for  the  respondent. 
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THE  STEAMTUG  UNION. 
THE  STEAM  FEEEY-BOAT  SUPEEIOE. 

Collision  in  East  River.— Steamboats  Crossing. — Lights. — Speed. 

— Burden  op  Proof. 

The  ferry-boat  S.  was  coming  down  the  East  river  on  an  ebb  tide,  at  the  rate  of 
twelve  milea  an  hour,  at  night.  She  discovered,  off  her  port  bow,  the  tag  U., 
which  was  croaaing  the  river  from  Brooklyn  to  New  York,  and  her  pilot,  blow- 
ing one  whistle,  ported  her  helm.  The  U.  blew  two  whistles  and  starboarded, 
and  the  vessels  came  in  collision.  The  U.  had  no  green  or  red  lights  set.  She 
had  a  feeble  light  set  on  a  pole  aft,  and  she  had  in  a  box  in  her  kitchen  window, 
noder  her  pilothouse,  a  white  light : 

Seld,  That  the  U.  was  in  fault  in  not  having  set  the  lights  required  by  the  47th 
section  of  the  Act  of  February  28th,  1871  (16  U.  8.  Stat,  at  Large,  464) ; 

That  the  burden,  therefore,  was  on  her  to  show  that  this  fault  could  not  have  con- 
tributed to  the  collision,  and  that  she  had  not  shown  this ; 

That  the  U.  was  also  in  fault  in  not  having  sooner  stopped  and  backed ; 

That  the  S.  was  in  fault  in  going'at  too  great  a  speed,  after  dark,  in  a  crowded 
part  of  the  harbor. 

Blatohfobd,  J.  These  are  cross-libels  growing  out 
of  a  collision  which  took  place  in  the  East  river,  on  the 
evening  of  the  12th  of  October,  1872,  between  the  steam 
ferry-boat  Superior  and  the  steamtug  Union.  The  Su- 
perior was  on  a  trip  from  her  slip  at  South  Seventh 
street,  Brooklyn,  to  her  slip  at  Eoosevelt  street.  New 
York.  The  Union  was  on  her  way  from  the  Atlantic 
Basin,  in  Brooklyn,  to  a  slip  in  New  York  at  the  foot  of 
Market  street.  East  river,  to  lay  up  for  the  night. 

The  libel  in  the  suit  brought  by  the  owner  of  the 
Superior  against  the  Union,  was  sworn  to  by  E.  D. 
Ohappell,  the  superintendent  of  the  company  owning 
the  Superior,  on  the  29th  of  October,  1872,  and  was  filed 
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the  next  day.  It  alleges,  that  the  Superior  left  her  slip 
at  6.60  p.  M.,  having  all  her  regulation  lights  set  and 
brightly  burning,  and  having  a  competent  and  skilful 
pilot  at  the  wheel,  and  a  competent  lookout  forward, 
both  of  whom  were  carefully  attending  to  their  respect- 
ive duties ;  that,  at  the  time,  the  tide  was  running 
strong  ebb ;  that,  when  about  abreast  the  foot  of  Mar- 
ket street,  and  about  one-third  of  the  way  from  the 
New  York  shore  towards  the  Brooklyn  shore,  two  whis- 
tles were  heard  by  those  on  the  Superior,  and  a  tug, 
which  turned  out  to  be  the  Union,  was  discovered,  with- 
out'any  lights  set,  off  \he  port  bow  of  the  Superior ;  that 
the  pilot  of  the  Superior  saw,  at  a  glance,  that,  in  the 
then  state  of  the  tide,  any  attempt  on  his  part  to  cross 
the  bows  of  the  tug  would  result  in  the  Superior's  strik- 
ing the  tug  about  amidships  and  sinking  her,  and  prob- 
ably drowning  or  otherwise  injuring  all  those  on  board 
(the  tug  having,  without  waiting  for  an  answering  sig- 
nal, starboarded,  so  as  to  change  her  course  more  on  to 
the  Superior),  and  the  pilot  of  the  Superior  at  once  blew 
a  single  whistle,  and  forthwith  put  his  wheel  hard  a-port, 
and  stopped  and  backed,  so  as  to  throw  her  head  to  the 
northward  and  westward,  and  across  the  tide,  and  thus 
more  rapidly  deaden  her  headway ;  that  the  tug,  instead 
of  porting  and  changing,  kept  her  starboard  wheel,  and 
kept  on,  striking  the  Superior  on  her  port  bow,  and  then, 
ranging  ahead,  struck  and  carded  away  the  forward  rud- 
der of  the  Superior,  and  also  broke  her  stern-post  and 
otherwise  damaged  her;  that  the  collision  occurred 
through  the  negligence  of  those  navigating  the  tug,  in 
running,  after  dark,  Tfithout  the  proper  lights  being  set 
and  burning,  in  giving  two  whistles,  when  on  the  port 
side  of  the  Superior,  and  attempting  to  pass  to  the 
left,  in  changing  her  course  without  waiting  for  an 
answering  signal,  in  not  answering  the  single  whistle, 
when  she  received  it,  in  not  porting  when  she  re- 
ceived it,  and  in  not  stopping  and  backing ;  and  that. 
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the  courses  of  the  boats  being  crossing,  and  the  tag  hav- 
ing the  Snperior  on  her  starboard  hand,  the  tog  was 
bound,  by  the  Act  of  Congress,  to  take  the  necessary 
measures  in  time  to  avoid  the  Superior.  The  claim  is 
1286  61  for  repairs  and  1200  for  four  days'  demurrage. 

The  answer  of  the  Union  avers,  that  the  night  was 
clear  moonlight,  the  moon  being  nearly  full ;  that  ob- 
jects could  be  descried  at  a  great  distance ;  that  there 
was  no  wind ;  that  the  tide  was  strongly  ebb,  running 
from  three  to  four  knots  per  hour ;  that  the  Union,  on 
her  trip,  proceeded  out  into  and  along  the  middle  of 
the  river,  eastward,  toward  her  destination  ;  that,  when 
she  was  about  the  middle  of  the  river,  at'a  distance  half 
way  between  the  Fulton  ferry  slips,  those  in  charge  of 
her  first  noticed  the  Superior  coming  down  the  river  at 
the  rate  of  12  or  15  knots  an  hour,  somewhat  on  the 
Brooklyn  side  or  shore  thereof,  above  Catharine  street 
ferry,  and  about  one-third  of  the  way  across  from  the 
Brooklyn  side,  and  between  800  and  900  yards  off ;  that 
the  Union  was  then  heading  northerly,  for  her  berth  at 
Market  street ;  that  the  pilot  of  the  Union,  on  so  observ- 
ing the  Superior,  blew  his  steam-whistle  twice,  as  a  signal 
to  the  Superior  that  each  vessel  should  starboard  her 
helm  and  pass  to  the  left ;  that  the  pilot  of  the  Superior 
answered,  by  blowing  his  whistle  twice,  meaning  thereby 
to  assent  to  such  courses  ^  that,  immediately  thereupon, 
the  Superior,  instead  of  starboarding,  changed  her  course, 
heaving  her  helm  a-port  and  sheering  towards  and  on  the 
Union  ;  that  the  pilot  of  the  Union  again  blew  his  whistle 
twice,  as  a  further  signal  to  the  Superior  to  go  to  the 
left ;  that  the  Snperior  again  responded  by  two  whistles, 
but  those  in  charge  of  her  did  not  change  her  course 
after  taking  said  sheer  on  her  port  helm,  but  continued 
such  course,  after  sheering,  until  she  struck  the  Union, 
which  she  did  about  abreast  of  her  engine,  between  her 
engine  and  boiler,  about  two-thirds  of  the  way  aft  on  the 
starboard  side  of  the  Union ;  that,  at  the  time  of  the 
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eollision,  the  Union  was  only  about  160  feet  from  the 
end  of  pier  No.  36,  East  river,  and  the  Superior  was  en* 
tirely  and  unnecessarily  out  of  her  usual  ferry  track ; 
that  the  pilot  of  the  Union,  finding  the  Superior  coming 
directly  for  him,  kept  his  wheel  hard  a-starboard,  so  as 
to  avoid  the  blow ;  that  those  in  charge  of  the  Superior 
made  no  effort  to  stop  their  vessel ;  that,  if  they  had 
starboarded  in  time,  or  kept  their  course,  when  first  sig- 
nalled by  the  Union,  no  collision  would  have  occurred ; 
that  the  Onion  had  a  competent  and  skilful  pilot  at  her 
wheel,  and  a  comi>etent  lookout  forward,  and  all  the 
lights  required  by  law  for  her  to  carry,  set  and  burning 
brightly;  and  that  the  collision  occurred  through  the 
i^egiigence  of  those  navigating  the  Superior,  in  these 
'•  respects  :  1.  The  pilot  of  the  Superior  did  not  take  the 
course  indicated  by  her  whistles  ;  2.  He  did  not  keep  his 
course,  while,  if  he  had  done  so,  there  would  have  been 
no  collision,  as  t]ie  Superior  would  have  passed  300  feet 
off  from  the  Union ;  3.  The  Superior  did  not  starboard 
her  helm  or  stop,  and  the  Pinion  could  not  stop,  as  the 
Superior  would  then  have  struck  her  in  the  boiler  and 
sunk  her ;  4.  The  Superior  was  proceeding  at  a  danger- 
ous and  unlawful  rate  of  speed  for  that  vicinity,  and  in 
the  then  state  of  the  tide,  while  the  Union  was  going  at 
a  much  less  rate  of  speed  than  the  law  and  prudence 
allowed  her  to  go ;  5.  That  the  Superior  wafi  out  of  her 
usual  ferry  route,  and  not  in  the  course  pointed  out  by 
law. 

The  libel  by  the  owners  of  the  Union  against  the  Su- 
perior claims  damages  to  the  amount  of  13,100.  Its 
averments  are  the  same  as  those  of  the  answer  to  the 
libel  of  the  Superior.  The  statement,  in  the  answer  of 
the  Superior  to  the  libel  of  the  Union,  of  the  circum- 
stances of  the  collision,  is  the  same  as  that  given  in  the 
libel  of  the  Superior. 

I  have  arrived  at  the  conclusion,  in  this  case,  that 
both  vessels  were  in  fault,  and  that  the  damages  must 
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be  divided.  The  evidence  is  very  voluminous,  and  there 
is  much  conflict  of  testimony  on  various  poin1»,  but  none 
on  those  which  I  regard  as  controlling  to  determine  the 
faults  of  the  xespective  vessels. 

The  Union  was  in  fault  in  respect  to  her  lights.  The 
statute  in  force  in  regard  to  the  lights  she  was  bound  to 
carry  and  exhibit,  at  the  time  of  this  collision,  was  the 
47th  section  of  the  Act  of  February  28th,  1871  (16  TI.  8. 
Stat,  at  La/rge^  454),  which  provides  as  follows  :  *^  Every 
coasting  steamer,  and  every  steamer  navigating  bays« 
lakes  or  other  inland  waters,  other  than  ferry-boats  and 
those  above  provided  for,  shall  carry  the  red  and  green 
lights  as  provided  for  ocean-going  steamers,  and,  in  ad- 
dition thereto,  a  central  range  of  two  white  lights,  the 
after  light  being  carried  at  an  elevation  of  at  least  fif- 
teen feet  above  the  light  at  the  head  of  the  vessel,  the 
head-light  to  be  so  constructed  as  to  show  a  good  light 
through  twenty  points  of  the  compass,  namely,  from 
right  ahead  to  two  points  abaft  the  beam  on  either  side 
of  the  vessel,  and  the  after  light  to  show  all  around  the 
horizon."  The  Union  had  no  red  light  and  no  green 
light  She  had  a  light  hoisted  on  a  pole  aft,  but,  on 
the  evidence,  it  must  have  be«n  a  feeble  one.  She  had 
in  a  box  in  the  kitchen  window,  under  her  pilot-house, 
a  white  light.  This  was  intended  for  a  head-light,  but  it 
was  not  ^'  at  the  head  of  the  vessel."  It  was  a  long  dis- 
tance back  from  the  head  of  the  vessel,  and  it  was  so 
arranged,  that,  instead  of  showing  as  far  back  as  abeam 
and  two  points  abaft  thereof,  on  either  side,  the  wooden 
sides  of  the  box  prevented  its  being  seen  as  far  back  as 
abeam.  How  much  it  was  cut  off*  from  being  seen  for- 
ward of  abeam,  cannot  be  told.  Kow,  in  the  way  in 
which  the  Union  was  approaching  the  Superior,  it  was 
very  important  for  the  Union  to  show  a  green  light  on 
her  starboard  side,  and  a  white  light  at  her  head.  She 
had  no  green  light,  and  it  is  extremely  probable  her 
white  light  in  the  kitchen  window  was  cut  off  to  the 
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view  of  the  Superior.  The  absence  of  these  lights  was 
a  fault  in  the  Union.  It  is  for  the  Union  to  show  not 
merely  that  such  fault  might  not  have  been  a  cause  con- 
tributing to  the  collision,  or  that  it  probably  was  not, 
but  that  it  could  not  have  been.  The  Union  has  not 
shown  this. 

I  also  regard  the  Union  as  in  fault  in  not  having 
stopped  and  backed  as  soon  as  she  should  have  done  so* 

I  find  the  Superior  to  have  been  in  fault  in  going  at 
too  great  a  rate  of  speed,  with  the  tide,  after  dark,  in  a 
crowded  part  of  the  harbor. 

There  must  be  a  reference  to  ascertain  the  damages^ 
and  an  apportionment. 


W.  B.  Beebe,  for  the  Superior. 
D.  McMahoUy  for  the  Union. 
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PILSBUEY  COOMBS  v.  MICHAEL  NOLAN  AND 

MICHAEL  McGEATH. 

Deiiitbrags.— Bill  of  Lading. — Due  Diligence. — Epidemic  among 

Horses. 

A  load  of  granite  blocks  was  brought  to  New  York  in  a  schooner,  nnder  a  bill  of 
lading,  -which  contained  no  special  clause  as  to  the  delivery.  They  conld  not 
be  discharged  without  the  aid  of  horses,  and,  owing  to  the  prevalence  of  an 
epidemic  among  horses,  the  consignees  of  the  goods  were  not  able  to  obtain 
horses  for  the  discharge  for  several  days.  The  owners  of  the  vessel  filed  a  libel 
against  the  consignees  to  recover  demurrage  for  the  detention  of  the  vessel 
during  the  delay : 

Held,  That  nnder  the  bill  of  lading,  the  consignees  were  bound  to  discharge  the 
cargo  in  the  usual  way,  with  reasonable  diligence ; 

That,  under  the  circumstances,  the  consignees  had  used  reasonable  diligence  in  the 
discharge,  and  were  not  liable  for  demurrage. 
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Blatohfobd,  J.  In  October,  1872,  the  schooner 
Yankee  Blade,  of  which  the  libellant  was  master, 
brought  a  load  of  granite  blocks  to  New  York,  under  a 
bill  of  lading  therefor  which  contained  no  provision  in 
respect  to  their  discharge,  except  that  they  were  to  be 
delivered  to  the  resi)ondents,  and  to  be  discharged  with 
the  assistance  of  the  crew  of  the  vessel.  The  libel 
claims  $300  damages  for  the  detention  of  the  vessel  by 
the  respondents,  on  the  allegation  that  they  took  four- 
teen days  to  discharge  her,  whereas  they  ought  to  have 
discharged  her  in  two  days,  and  that  the  delay  was 
caused  by  the  negligence  of  the  respondents  after  the 
arrival  of  the  vessel,  and  after  they  received  notice  of  her 
readiness  to  discharge.  She  arrived  on  the  19th  of  Oc- 
tober, and  reported  to  the  respondents.  She  did  not  ob- 
tain a  berth  at  the  proper  wharf  for  unloading,  so  that 
her  unlading  could  have  been  commenced,  until  the 
25th.  She  actually  began  discharging  on  the  31st, 
and  finished  discharging  on  November  2d.  Due  dili- 
gence was  used  after  she  began  discharging,  and,  on 
the  evidence,  tbe  only  delay  for  which  the  respondents 
could,  in  any  event,  be  held  liable,  would  be  for  the  six 
days  from  October  25th  to  October  31st.  As  to  this  de- 
lay, the  defence  set  up  in  the  answer  is,  that  it  was  not 
possible  to  procure  the  necessary  horses  for  the  dis- 
charge of  the  cargo  until  the  31st  of  October ;  that  horses 
were  indispensable  for  the  purpose ;  and  that,  owing  to  an 
epidemic  or  contagious  disease  which  then  prevailed 
among  horses,  it  was  not  possible  to  procure  them  at  any 
price.  The  evidence  shows  the  prevalence  of  such  an 
epidemic  among  horses ;  that  the  respondents,  after  the 
vessel  obtained  her  berth  for  unloading,  used  all  reason- 
able diligence  to  obtain  horses ;  that  horses  were  indis- 
pensable, not  only  to  hoist  the  stone  on  to  tbe  dock,  but 
to  cart  it  away,  because  the  owner  of  the  wharf  would 
not  allow  the  stone  to  lie  on  the  wharf ;  that  the  respond- 
ents finally  obtained  and  used  three  horses  for  the  work, 
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one  to  hoist  the  stone  from  the  vessel,  and  two  to  cart 
it  away ;  and  that  they  paid  for  the  use  of  the  three  120 
per  day,  when  the  ordinary  price  would  have  been,  for 
the  three,  18  25  per  day. 

On  these  facts,  the  question  of  law  arises,  as  to 
whether  the  respondents  are  liable  for  the  delay  caused 
by  their  inability,  because  of  the  epidemic,  to  procure 
the  necessary  horses.  There  can  be  no  doubt,  I  think, 
that  the  only  obligation  resting  on  the  respondents,  un- 
der the  contract  in  question,  was  to  take  the  stone  in  the 
usual  and  customary  way,  with  reasonable  diligence. 
There  was  no  contract  binding  the  respondents  to  dis- 
charge the  cargo  in  a  specified  number  of  days.  Ac- 
cording to  all  the  authorities,  a  delay  caused  by  the  act 
of  God,  or  other  vis  majaVj  while  it  will  not  relieve  a 
freighter  from  paying  demurrage,  where  he  enters  into 
a  positive  undertaking  to  discharge  a  cargo  in  a  given 
number  of  days,  will  not  be  visited  upon  him  where  his 
liability  results  from  implication  of  law,  and  extends 
only  to  the  exercise  of  proper  diligence  in  the  customary 
manner.  In  such  cases,  the  delay  is  regarded  as  a  mis- 
fortune, caused  by  vis  major,  and  each  party  must  bear 
the  loss  he  has  suffered,  if  no  fault  can  be  imputed  to 
him  ;  and  the  discharge  of  the  cargo  was  rendered  im- 
possible by  a  cause  over  which  he  had  no  control  (Ford 
V.  Gotesworth,  Law  Eep.  4  Q.  B.  127,  and  5  Q.  B.  545 ; 
Gross  V.  Beard,  26  N.  7.  85).  In  the  present  case,  in 
view  of  all  the  circumstances,  I  think  that  the  respond- 
ents discharged  the  cargo  in  a  reasonable  time ;  that  they 
were  guilty  of  no  fault  or  laches ;  and  that  any  delay 
which  occurred  was  attributable  to  causes  over  which 
they  had  no  control. 

The  libel  must  be  dismissed,  with  costs. 

Soudder  <&  Carter,  for  the  libellant. 

Matthew  Daly  and  F.  B.  Coudert,  for  the  respondents. 
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THE  STEAMBOAT  ARGO. 

Sbaman's  Wages. — Jurisdiction.— ^Stals  Claim  Notes. 

A  pilot  was  employed  on  a  steamboat  in  the  harbor  of  New  York  during  seTeral 
months  in  1872  and  seyeral  in  1878.  The  owners  gave  him  notes  for  part  of 
the  amount,  which  notes  were  not  paid.  In  April,  1874,  he  filed  a  libel  against 
the  boat.  She  had  in  the  mean  time  been  sold  at  sheriff's  sale,  and  had  been 
again  sold  to  H.,  who  had  no  Iniowledge  of  this  claim,  but  had  been  told  that 
the  men  on  the  boat  had  claims : 

Heldf  That  the  libellanf  s  claim  was  not  stale,  and  that  he  was  entitled  to  a  decree 
for  his  wages  on  his  depositing  the  notes,  properly  endorsed,  with  the  clerk,  for 
the  use  of  the  claimant ; 

A  yessel  in  a  basin  at  Jersey  City,  which  communicates  directly  with  the 
Hudson  river,  lying  at  some  piles  about  40  feet  from  the  dock,  is  subject  to 
the  process  of  the  United  States  District  Court  for  the  Southern  District  of 
New  York, 

This  was  an  action  brought  by  Willett  Martin,  to  re- 
cover wages  for  services  on  board  the  steamboat  Argo,  as 
pilot,  from  April  17th,  1872,  to  October  9th,  1872,  and  from 
June  21st,  1873,  to  October  14th,  1873.  The  libel  was  filed 
April  11th,  1874.  It  alleged  the  services  performed,  and 
the  amount  due,  and  that  the  owners  had  given  him  two 
notes  therefor,  which  were  unpaid,  and  which  the  libel- 
lant  offered  to  surrender.  The  claimant,  A.  H.  Harris, 
set  up  in.  answer,  that  the  steamboat  was  not  within  the 
jurisdiction  of  the  Court,  when  she  was  attached  under 
the  process,  and  that  he  had  bought  the  steamboat  since 
the  libellant's  claim  accrued,  and  without  knowledge  of 
such  claim.  It  appeared,  that  the  vessel,  when  attached 
under  the  process,  was  lying  in  what  is  called  the  Morris 
Canal  Basin,  at  Jersey  City,  made  fast  to  piles  driven  into 
the  bottom,  and  about  40  feet  from  the  side  of  the  dock, 
and  that  the  basin  communicated  directly  with  the  waters 
of  the  Hudson  river.  Harris  bought  the  vessel  in 
FebJruary,  1874,  from  one  Silbers,  who  bought  her  from  a 
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purchaser  of  her  at  a  sheriff's  sale.  Harris  bought  with- 
out knowledge  of  the  libellant's  claim,  but  was  told  by 
Silbers  that  the  men  on  the  boat  had  claims.  The  libel- 
lant  lived  at  South  Amboy,  N.  J.,  and  had  been  ill  during 
the  previous  winter. 

For  libellant,  W.  J.  Easkett. 

For  claimant,  H.  WaUis. 

Blatchfobd,  J.  In  this  case,  I  am  of  opinion  that 
this  Oourt  acquired  jurisdiction  over  the  vessel  by  the 
attachment  of  her  at  the  place  where  she  was  attached ; 
that  the  libellant  did  not  take  the  two  notes  in  payment, 
or  waive  his  lien  by  *  taking  them  ;  and  that  the  defence 
of  staleness  cannot  be  alleged  against  his  claim. 

The  claimant  is  entitled  to  have  the  two  notes,  and, 
whenever  they  are  deposited  with  the  clerk  of  this  Oourt, 
for  the  use  of  the  claimant,  properly,  endorsed  by  the 
libellant,  if  that  be  necessary  to  pass  the  title  to  them, 
but  witfiout  recourse  to  the  libellant, then  let  a  decree  be 
entered  for  the  libellant  for  1552  81,  with  interest  from 
May  14th,  1874,  with  costs. 


Bt.  Vol.  VH.— 20 


806  80UTHERK  DISTRICT  OF  NEW  YORK, 


The  United  States  v.  Tiltoo. 


MAY,  1874. 

THE  UNITED  STATES  v.  DAVID  TILTON. 

SMuaoLiNo. — Civil  Liability. — Effect  of  Pardon. — Plbadino. 

T.  WM  indicted  for  offences  against  the  rerenne  laws,  nnder  the  19tb  section  of 
the  Act  of  Aogust  80th,  1842  (6  (Tl  8,  Siat,  ai  Larg$,  665),  and  the  4th  section 
of  the  Act  of  July  18th,  1866  (14  Id,  179).  A  cItU  action  of  debt  was  also 
brooght  against  him  by  the  United  States,  to  reoorer  double  the  yafaie  of  the 
smuggled  goods  for  the  reoeiving  of  which  he  was  indieted,  in  aooordance 
with  the  68th  and  69th  sections  of  the  Act  of  March  2d,  1799  (1  Id,  678),  and 
the  2d  and  5th  sections  of  the  Act  of  March  8d,  1828  (8  id  781).  On  Aogost 
80ih,  1871,  he  was  oonrioted  on  the  indictments,  and  was  sentenced  to  be 
imprisoned  for  fi^e  months,  and  to  pay  a  fine  of  $1,000,  and  $1,826  16  the 
costs  of  prosecntion.  He  served  out  the  imprisonmeot  and  paid  the  fine,  but, 
being  unable  to  pay  the  costs,  receiyed  f^om  the  President  of  the  United 
States,  a  full  pardon,.on  the  10th  of  February,  1872.  He  then  pleaded  this 
indictment,  sentence  and  pardon  in  bar,  in  the  ciril  suit  The  United  States 
demurred  to  the  plea : 

HMt  That,  under  the  5th  section  of  the  Act  of  June  lst»  1872  (17  U,  A  SiiOL  at 
Larg€,  197),  the  plea  must  be  tested  by  the  rules  applicable,  in  the  Courts  of 
record  of  the  State  of  New  York,  to  an  answer  to  a  complaint ; 

Tliat  the  pardon  was  a  bar  to  the  suit ; 

Whether  the  conyiotion  under  the  indictment,  and  the  completion  of  the  sentence 
imposed  on  such  conviction,  would  form  a  bar  to  such  suit,  qutre, 

Blatohfobd,  J.  The  defendant,  on  the  30th  of 
August,  1871,  was  convicted  in  the  District  Ooart  of 
the  United  States  for  the  Northern  District  of  New 
York,  on  two  indictments  founded  on  the  19th  sec- 
tion of  the  Act  of  August  30th,  1842  (5  U.  8.  Stat,  at 
Lwrge^  665),  and  the  4th  section  of  the  Act  of  July 
18th,  1866  (14  Id.  179),  and  was  sentenced  thereon  to  be 
imprisoned  for  five  months,  and  to  pay  a  fine  of  11,000 
and  $1,326 16,  the  costs  of  prosecution,  as  taxed.  The 
indictments  were  consolidated  before  trial.    Both  indict- 
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ments  were  found  in  Kovember,  1870.  One  contained 
four  counts.  The  first  count  alleged,  that  the  defendant, 
on  the  22d  of  October,  1869,  did  fraudulently,  knowingly 
and  unlawfully  import  and  bring  into  the  United  States, 
and  assist  in  so  doing,  five  barrels  and  two  one-half  bar- 
rels containing  nutmegs,  to  wit,  seven  hundred  pounds 
of  nutmegs,  contrary  to  law.  The  second  and  third 
^counts  alleged,  that  the  defendant,  on  the  same  day,  did 
fraudulently,  knowingly  and  unlawfully  receive  and  con- 
ceal the  said  nutmegs,  after  their  importation  into  the 
United  States,  contrary  to  law.  The  fourth  count 
alleged,  that  the  defendant,  on  the  same  day,  did  know- 
ingly, wilfully,  feloniously  and  unlawfully,  with  intent 
to  defraud  the  revenue  of  the  United  States,  smuggle 
and  clandestinely  introduce  into  the  United  States  the 
said  nutmegs,  which  were  subject  to  duty  by  law,  and 
should  have  been  invoiced,  without  having  paid  or  ac- 
counted for  the  duties  due  and  payable  on  them.  The 
other  indictment  also  contained  four  counts.  It  alleged 
offences  committed  on  the  15th  of  November,  1869,  in 
respect  to  five  barrels  containing  nutmegs,  to  wit,  six 
hundred  pounds  of  nutmegs,  and  its  four  counts  con- 
tained respectively  like  allegations  with  the  counts  in 
the  first  indictment. 

On  the  10th  of  February,  1872,  the  President  of  the 
United  States  granted  a  pardon  to  the  defendant,  con- 
taining the  following  recital :  ^^  Whereas,  on  the  30th 
day  of  August,  1871,  in  the  United  States  District  Oourt 
for  the  Northern  District  of  New  York,  one  David  Tiiton 
was  convicted  of  smuggling,  and  was  sentenced  to  be  im- 
prisoned for  five  months,  and  to  pay  a  fine  of  one  thou- 
sand dollars,  and  whereas  he  has  served  out  his  term  of 
imprisonment  and  paid  the  fine,  and  satisfactory  evi- 
dence has  been  presented  of  his  inability  to  pay  the 
costs  of  the  prosecution,''  and  then  proceeding  to  say 
that  the  President  grants  **  to  the  said  David  Tiiton  a 
full  and  unconditional  pardon." 
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The  present  suit,  which  is  an  action  of  debt,  was 
brought  on  the  23d  of  July,  1870.  The  declaration  was 
filed  on  the  7th  of  December,  1871,  and  demands  a  re- 
covery for  $2,472.  It  alleges,  in  substance,  that,  on  the 
22d  of  October,  1869,  certain  nutmegs,  of  the  value  of 
11,236,  were  imported  into  the  United  States  by  the  de- 
fendant, from  Canada,  which  were  subject,  on  their 
importation,  to  the  payment  of  certain  duties  to  the 
United  States,  without  the  payment  of  the  duties  which 
were  legally  due  thereon,  in  this,  that,  by  false  practices,, 
by  which  they  were  concealed  from  the  inspection  of 
the  officers  of  the  customs,  they  were  smuggled  into  the 
United  States  ;  that  thereupon  the  defendant,  knowing 
them  to  have  been  smuggled  into  the  United  States, 
and  thereby  made  liable  to  seizure,  bought  and  concealed 
them,  and  that,  by  reason  thereof  double  their  vahie,  to 
wit,  12,472,  became  and  was  forfeited  by  the  defendant  to 
the  United  States,  under  and  by  the  provision  of  section 
69  of  the  Act  of  March  2d,  1799.  It  also  alleges,  that  the 
defendant  did  receive,  conceal,  and  buy  the  said  goods, 
knowing  them  to  have  been  illegally  imported  into  the 
United  States,  and  liable  thereby  to  seizure  under  the 
revenue  laws  of  the  United  States,  bv  reason  of  which 
receiving,  concealing  and  buying  thereof,  double  their 
value,  to  wit,  $2,472,  became  and  was  forfeited  to  the 
United  States  by  the  defendant,  under  and  by  virtue  of 
section  2  of  the  Act  of  March  3d,  1823. 

The  e9th  section  of  the  Act  of  March  2d,  1799  (1  U.  8. 
Stat,  at  Large^  678),  provides,  that  **  if  any  person  or  per- 
sons shall  conceal  or  buy  any  goods,  wares  or  merchan- 
dise, knowing  them  to  be  liable  to  seizure  by  this  Act, 
such  person  or  persons  shall,  on  conviction  thereof,  for- 
feit and  pay  a  sum  double  the  amount  or  value  of  the 
goods,  wares  or  merchandise  so  concealed  or  purchased." 
By  the  68th  section  of  the  same  Act,  it  is  provided,  that 
goods  subject  to  duty,  which  are  concealed,  shall  be 
liable  to  seizure  and  shall  be  forfeited,  if  the  duties  on 
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them  have  not  been  paid,  or  secured  to  be  paid.  The 
^th  section  of  the  same  Act  provides,  that  ''  all  penal- 
ties accruing  by  any  breach  of  this  Act,  shall  be  sued 
for  and  recovered,  with  costs  of  suit,  in  the  name  of  the 
United  States  of  America,  in  any  Court  competent  to 
try  the  same."  The  2d  section  of  the  Act  of  March  3d, 
1823  (3  U.  S.  Stat.  atLa/rge,  781),  provides,  that  ''it  any 
person  or  persons  shall  receive,  conceal  or  buy  any  goods, 
wares  or  merchandise,  knowing  them  to  have  been  ille- 
gally imported  into  the  United  States,  and  liable  to 
seizure  by  virtue  of  any  Act  in  relation  to  the  revenue, 
«uch  person  or  persons  shall,  on  conviction  thereof,  for- 
feit and  pay  a  sum  double  the  amount  or  value  of  the 
goods,  wares  or  merchandise,  so  received,  concealed  or 
purchased."  The  5th  section  of  the  san^e  Act  provides, 
that  all  penalties  and  forfeitures  incurred  by  force  of  it 
shall  be  sued  for,  recovered,  distributed  and  accounted 
for,  in  the  manner  prescribed  by  the  said  Act  of  March 
2d,  1799. 

The  defendant  pleads  specially,  in  this  suit,  that  the 
said  two  indictments  were  found  against  him  ;  that  he 
was  arrested,  and  arraigned  thereon,  and  pleaded  not 
guilty ;  that  the  two  indictments  were  consolidated ; 
that  he  was  tried  and  found  guilty  of  the  offences 
'Charged  therein  ;  that  he  was  sentenced  thereon  to 
be  imprisoned  for  five  months,  and  to  pay  a  fine  of  $1,000 
and  11,326 16,  the  costs  of  prosecution,  as  taxed ;  that 
he  served  out  the  term  of  imprisonment  and  paid  the 
fine  ;  that,  satisfactory  evidence  being  presented  to  the 
President  of  the  United  States,  of  his  inability  to  pay 
the  costs  of  the  prosecution,  the  President,  on  the  10th  of 
February,  1872,  granted  to  him  a  full  and  unconditional 
pardon ;  and  that  the  matters  embraced  in  the  said 
declaration  relate  to  the  same  acts  and  transactions 
recited  in  the  plea,  and  whereof  satisfaction  has  already 
been  fully  had,  by  the  plaintiffs,  of  the  defendant,  and 
Ihat  the  plaintiffs  have  no  claim  by  reason  thereof,  any 
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longer,  on  the  defendant.  The  plaintiffs  demur  to  this 
plea,  as  insu£9cient  in  substance,  and  the  defendant  joins 
in  demurrer. 

In  the  case  of  Stockwell  v.  United  States  (13  WaUace^ 
531),  an  action  of  debt  was  brought  on  the  said  2d  section 
of  the  Act  of  March  3d,  1823,  to  recover  double  the  value 
of  certain  shingles  alleged  to  have  been  illegally  im- 
ported, and  to  have  been  received,  concealed  or  bought 
by  the  defendants,  with  knowledge  that  the  shingles  had 
been  illegally  imported  into  the  United  States.  It  was 
contended  for  the  defendants,  that  the  remedy  to  recover 
the  forfeiture,  provided  for  by  the  said  2d  section,  is  not 
by  a  civil  action  ;  that  the  penalty  or  forfeiture  declared 
by  it  is  purely  a  punishment  for  an  offence ;  and  that 
such  penalty  is  superseded  and  repealed  by  the  said  en- 
actment of  the  4th  section  of  the  Act  of  July  18tti,  1866. 
But  the  Court  held,  that  a  civil  action  of  debt  can  be 
brought  to  recover  the  penalties  imposed  by  the  said  2d 
section  of  the  Act  of  1823.  It  also  held,  that  the  provision 
of  the  said  2d  section  is  not  a  strictly  punitive  provision, 
but  is  a  remedial  one,  designed  to  secure  the  civil  right  of 
the  United  States  to  seize  and  appropriate  to  itself,  as  for- 
feited, imported  goods,  subject  to  duties,  on  which  the 
duties  are  not  paid.  It  is  also  held,  that,  while  the  Act 
of  1823  is  remedial,  having  the  purpose  of  securing  full 
compensation  for  interference  with  the  rights  of  the 
United  States,  the  Act  of  1866  is  strictly  penal,  and  not 
at  all  remedial,  not  having  the  design  to  substitute  new 
penalties  for  those  before  imposed,  but  to  punish  as  a 
crime  what  had  before  subjected  its  perpetrator  to  civil 
liability  or  quasi  civil  liability ;  and  that  the  Act  of 
1823  gives  a  remedy  to  secure  pecuniary  compensation 
for  an  illegal  act  which  works  a  private  wrong,  while 
the  Act  of  1866  makes  the  same  illegal  act  a  criminal 
offence  and  punishes  it  accordingly.  The  view  of  the 
Court  is  very  distinct,  that  the  wrong-doer  may,  under 
4ct  of  1823,  be  civilly  responsible  for  a  given  act. 
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Specified  in  it,  and  may,  also,  under  the  Act  of  1866,  be 
criminally  responsible  for  the  same  act  specified  in  it. 

The  Act  of  1799  is  the  same,  in  structure,  as  the  Act 
of  1823,  and  its  interpretation  must  be  governed  by  the 
same  rules.  It  is  not  superseded  by  tiie  Act  of  1842,  or 
by  the  Act  of  1866,  nor  is  the  Act  of  1823  superseded 
by  the  Act  of  1842.  It  follows,  that  a  person  may,  for  a 
given  act  specified  in  either  or  both  of  the  Acts  of  1842 
and  1866,  be  liable  to  be  prosecuted  criminally,  and  be 
liable  to  a  civil  action  for  the  same  act  under  either  or 
both  of  the  Acts  of  1799  and  1823.  But  it  by  no  means 
necessarily  follows,  that,  where  a  person  has  been  con- 
victed on  a  criminal  prosecution,  under  the  Act  of  1842, 
or  the  Act  of  1866,  for  an  act  constituting  a  given 
offence,  and  has  sufibred  punishment  therefor,  he  may 
thereafter  be  civilly  prosecuted  under  the  Act  of  1799 
or  the  Act  of  1823,  for  the  same  act.  It  may  be  that 
the  Supreme  Court  would,  in  pursuance  of  the  views 
announced  by  it  in  Stockwell  v.  United  States,  hold,  that 
satisfaction  had  for  the  criminal  responsibility  of  the 
defendant  was  not  a  satisfaction  for  his  civil  responsi- 
bility growing  out  of  the  same  act ;  or  it  might  hold 
that  the  United  States  had,  on  a  proper  construction  of 
the  statutes,  only  an  election  to  determine  whether  it 
would  proceed  criminally  under  one  statute  or  civiUy 
under  another,  and  that,  after  it  had  elected  to  proceed 
criminally,  and  had  obtained  a  conviction,  and  the 
offiender  had  suffered  punishment,  it  was  too  late  for  it 
to  resort  also  to  a  civil  suit.  I  do  not  deem  it  necessary 
in  this  case,  to  decide  the  question  whether  the  criminal 
conviction  and  sentence  and  punishment  of  the  defend- 
ant form  a  bar  to  this  suit,  because  I  am  of  opinion  that 
the  pardon  granted  to  him  by  the  President  constitutes 
such  bar. 

The  President  has  power,  by  the  Oonstitution  {(Mrt.  2, 
Mc.  2,  svhd.  1),  to  grant  pardons  ''for  offences  against 
the  United  States,  except  In  cases  of  impeachment" 
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The  act  denounced  by  the  Act  of  1799,  of  concealing 
goods  liable  to  seizure,  and  the  act  denounced  by  the 
Act  of  1823,  of  receiving,  concealing  or  buying  goods, 
knowing  them  to  have  been  illegally  imported  into  the 
United  States,  and  liable  to  seizure,  are  offences  against 
the  United  States.  The  forfeitures  imposed  by  those  Acts 
are  forfeitures  imposed  on  the  persons  committing  the 
acts,  because  of  the  commission  of  the  acts  by  such  per- 
sons, and  are  not  forfeitures  of  property  because  of  the 
predicament  of  the  property.  The  commission  of  the 
acts  constitutes  an  offence  against  the  United  States, 
such  an  offence  as  has  always  been  regarded  as  within 
the  pardoning  power  of  the  President  (10  Opinions  of 
Attorneys  General,  452  ;  11  Id.  446 ;  12  Id.  81).  The  for- 
feitures imposed  by  the  Acts  of  1799  and  1823  are  pun- 
ishments, and  punishments  for  offences.  This  view  is 
not  at  all  inconsistent  with  the  view,  that  a  civil  action 
of  debt  may  be  maintained  to  recover  the  penalty  im- 
posed for  the  violation  of  law,  or  with  the  view,  that  the 
act  committed  may  work  a  private  wrong  to  the  United 
Statep,  and  a  civil  injury  reimbursable,  pecuniarily, 
through  a  civil  action.  The  act  committed  is  still  an 
offence  against  the  United  States. 

The  declaration,  in  this  case,  sets  forth  the  offence  in 
sHch  terms  as  to  show  that  it  is  one  covered  by  the 
indictments  on  which  the  defendant  was  convicted,  and 
by  the  pardon.  I  am,  therefore,  of  opinion  that  the 
pardon  is  a  bar  to  this  suit. 

The  demurrer  specifies  certain  alleged  defects  in  form 
in  the  special  plea.  But  the  matters  set  forth  therein, 
in  regard  to  the  pardon,  as  a  bar  to  the  suit,  are  suffi- 
ciently set  forth  in  substance,  and,  under  the  5th  sec- 
tion of  the  Act  of  June  1st,  1872  (17  U.  S.  Stat,  at  Large, 
197),  the  plea  must  be  tested  by  the  rules  applicable  in 
the  Courts  of  record  of  the  State  of  New  York,  to  an 
answer  to  a  complaint.  I  suppose  the  special  plea  con- 
tains what  would  be  a  good  answer  to  a  complaint  in 
a  suit  in  the  State  Oourt  for  a  like  cause  of  action. 
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The  demurrer  is  overruled,  with  leave  to  the  plaint- 
iflfe  to  reply  to  the  special  plea. 

Edmund  H.  Smith  {Assistant  District  Attorney),  for 
the  United  States* 

Samud  H.  BandaU,  for  the  defendant. 
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Effect  of  Appeal  on  Judgment. — Supersedeas. — Power  of  the 

Court. 

The  effect  of  an  appeal  to  the  Circuit  Conrt,  from  a  decree  of  the  District  Court 
in  Admiralty,  when  security  for  damages  is  giyen  on  the  appeal,  is,  to  make 
the  decree  of  the  District  Court  of  none  effect. 

Where  such  an  appeal  is  taken,  but  security  for  damages  is  not  given,  the  decree 
of  the  District  Court  may  remain  of  effect. 

The  District  Court,  sitting  in  equity,  has  power  to  restrain  the  enforcement  of 
a  decree  made  by  the  same  Court  sitting  in  Admiralty. 

A  decree  wf^  rendered  in  an  Admiralty  cause.  Notice  of  appeal  was  served, 
but  no  security  for  damages  was  given,  and  judgment  was  entered  against  the 
stipulators,  and  execution  issued,  and  a  levy  made.  Thereafter,  security  for 
damages  was  given,  and  the  return  duly  made  to  the  Circuit  Court,  and 
proceedings  stayed,  the  execution  and  levy  being  ordered  to  stand.  The 
appeal  was  heard  in  the  Circuit  Couil,  and.  the  decree  of  the  District  Court 
was  affirmed.  An  appeal  with  due  security  was  taken  to  the  Supreme  Court, 
which  affirmed  the  decree  of  the  Circuit  Court  Thereafter,  the  libellants 
sought  to  enforce  the  execution  and  levy: 
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Edd,  That  the  judgment  was  destroyed  by  the  sabeeqaent  proeeedings,  and  that 
a  perpetual  injanction  must  issoe,  preyenting  such  enforcement. 

This  was  a  bill  in  equity  by  an  assignee  in  bankruptcy, 
for  a  i>erpetual  injunction  to  prevent  the  sale  by  the 

rshal  of  certain  land  in  the  bill  described,  by  virtue 
of  an  execution  issued  out  of  the  District  Oourt  for  this 
District,  sitting  in  Admiralty,  in  a  certain  cause  wherein 
Joshua  Atkins  and  others  were  libellants  against  the 
ship  Helen  B.  Cooper  and  the  steam  tug  B.  L.  Mabey, 
and  to  prevent  the  enforcement  of  a  certain  decree  in 
Admiralty  made  by  such  District  Court  in  that  cause* 
The  facts  were  as  follows :  On  the  19th  day  of  Sep- 
tember, 1866,  a  libel  was  filed  in  the  District  Court  for 
this  District,  sitting  in  Admiralty,  by  Joshua  Atkins 
and  Edwin  Atkins  against  the  ship  Helen  B.  Cooper 
and  the  steamtug  B.  L.  Mabey,  in  a  cause  of  coUis* 
ion.  In  that  cause  John  K«  Pruyn  became  the  stip- 
ulator for  value  for  the  Helen  E.  Cooper.  The  cause 
was  tried  in  the  District  Court,  and  such  proceedings 
therein  had,  that,  on  the  17th  day  of  April,  1868,  a  de- 
cree was  made  in  favor  of  the  libellants,  for  the  sum 
of  $15,663  ^,  with  the  usual  provision,  that,  unless  an 
appeal  was  taken  within  the  time  limited  by  law,  the 
stipulators  should  cause  their  stipulation  to  be  fulfilled, 
and,  in  default  thereof,  the  libellants  should  have  exe- 
cution against  them,  to  enforce  satisfaction  of  the  decree* 
Notice  of  appeal  from  this  decree  was  given,  and  a  bond 
for  costs  filed,  on  April  21st,  within  the  time  fixed  by 
the  rules  of  Court,  and,  by  order  of  the  Court,  the  time 
for  giving  a  bond  for  damages  on  appeal,  to  act  as  a 
supersedeas,  was  extended  to  the  22d  day  of  May.  On 
the  22d  day  of  July,  no  other  bond  than  the  bond  for 
costs  having  been  given,  a  judgment,  was  entered  up 
against  the  stipulators,  and,  on  the  4th  of  August,  an 
execution  on  that  judgment  was  issued,  for  the  amount 
of  the  decree,  and  a  levy  made  by  the  marshal  upon  the 
lands  described  in  the  bill. 
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On  the  7th  day  of  September,  1868,  after  the  entry 
of  the  judgment,  and  the  making  of  the  levy  in  question, 
a  bond  for  damages  on  the  appeal,  in  the  proper  form  to 
give  the  appeal  effect  as  a  supersedeas,  was  presented 
for  approval  to  Judge  Blatchford,  then  holding  the 
District  Court,  and  the  same  was  approved  by  him  and 
filed  in  the  cause,  after  which,  on  the  10th  day  of  October, 
on  the  application  of  the  appellants,  a  stay  of  proceedings 
on  the  judgment  till  December  9th,  1868,  was  directed 
by  the  District  Oourt,  the  execution  and  levy  to  stand 
meanwhile.  The  case  being  in  this  position,  on  the  6th 
day  of  November,  1868,  the  clerk  of  the  District  Oourt 
made  his  return  on  appeal  to  the  Circuit  Court,  where  it 
was  duly  received  and  filed  on  the  same  day.  The  return 
contained  all  the  matters  and  things  required  by  law  to 
be  transmitted  on  appeal,  including  the  bond  for  damages 
on  appeal.  Upon  such  return,  the  cause  was  thereafter 
heard  in  the  Circuit  Court  on  the  appeal,  and  the  decree 
of  the  District  Court  affirmed,  whereupon,  and  on  motion 
of  the  libellants,  a  decree  was  entered  in  the  Circuit 
Court  affirming  the  decree  of  the  District  Court,  and 
directing,  that,  unless  an  appeal  from  the  decree  of  the 
Circuit  Court  be  taken  within  the  time  limited  by  the 
rules  and  practice  of  the  Court,  the  stipulators  on  ap- 
peal cause  their  stipulations  to  be  performed. 

From  this  decree  an  appeal  was  taken  to  the  Supreme 
Court,  and  the  bond  required  by  law,  to  obtain  the  eflect 
of  a  supersedeas,  duly  given,  which  appeal  was  thereafter 
heard  by  the  Supreme  Court,  and  that  Court,  in  due 
time,  issued  its  mandate  to  the  Judges  of  the  Circuit 
Court,  directing  that  the  decree  of  the  Circuit  Court  be 
affirmed,  and  that  a  decree  be  entered  in  favor  of  the 
libellants,  whereupon,  in  pursuance  of  such  mandate, 
and  on  motion  of  the  libellants,  a  final  decree  was  entered 
in  the  Circuit  Court  in  accordance  with  the  mandate. 

In  the  meantime  Pruyn,  the  original  stipulator  against 
whom  the  judgment  of  July  22d,  1868,  had  been  entered^ 
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being  iodebted  to  The  Central  Bank  of  Brooklyn,  mort- 
gaged the  lands  in  question  to  that  bank.  The  bank 
was  thereafter  declared  an  involuntary  bankrupt,  on  a 
petition  filed  October  1st,  1870,  and  the  plaintiff  in  this 
action  was  appointed  assignee.  He  took  proceedings  to 
foreclose  the  mortgage  iti  question,  and  obtained  a  decree 
of  foreclosure,  under  which  the  property  in  question 
was  advertised  for  sale.  The  defendants  in  this  action, 
who  had  become  possessed  of  the  judgments  and  decrees 
in  the  case  of  Atkins  v.  The  Helen  B.  Oooper,  sought 
to  collect  the  amount,  by  directing  the  marshal  to  sell  the 
lands  in  question,  under  the  levy  made  by  him  in  July, 
1868.  Thereupon,  by  agreement  between  them  and  the 
assignee,  $25,000  of  the  purchase  money  of  the  •  lands 
was  deposited,  subject  to  the  lien  of  the  judgment,  and 
this  action  was  commenced  by  the  assignee. 

Cha/rles  Jaiies^  counsel  for  the  complainant,  argued  as 
follows : 

First  Paint — The  appeal  taken  from  the  decree  in 
the  District  Gourt  to  the  Circuit  Court  superseded  and 
suspended  that  decree  altogether.  The  cause  thereby 
was  removed  to  the  Circuit  Court  to  be  heard  there  de 
navo^  as  if  no  decree  had  been  made  in  the  District  Court 
(Yeaton  v.  The  United  States,  5  Cranch,  281 ;  The  Col- 
lector, 6  Wheatan,  194;  United  States  v.  Preston,  3 
Peters,  57 ;  Montgomery  v.  Anderson,  21  Haw.  386 ;  The 
Alicia,  7  Wallace,  571 ;  The  Boarer,  1  Blatchf.  C.  C.  B.l; 
Harris  v.  Wheeler,  8  Blatchf.  81 ;  The  James  A.  Wright, 
10  Blatchf.  160).  The  same  rule  is  laid  down  in  the  text 
books,  and  results  from  the  course  of  procedure  and 
practice  in  maritime  and  admiralty  cases,  when  the 
proceeding  is  in  rem. 

''  After  the  Circuit  Court  is  possessed  of  the  cause, 
by  the  receipt  of  the  return  from  the  District  Court,  the 
cause  is  no  longer  in  the  District  Court.    That  Court 
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cannot  make  any  order  whatever  in  relation  to  it'^ 
{Benedict  Admiralty  Pr.  §  588). 

By  an  appeal  from  the  District  Goart  to  the  Circuit 
Gourt,  the  Circuit  Court  becomes  pc  ssessed  of  the  cause, 
which  is  no  longer  in  the  District  Court.  The  Oircuit 
Court  alone  can  make  orders  in  it,  and  executes  its  own 
judgment,  without  any  intervention  of  the  District  Court ; 
and,  if  there  be  a  further  appeal  to  the  Supreme  Court, 
that  Court  does  not  execute  its  own  judgment,  but  sends 
a  special  mandate  to  the  Circuit  Court,  to  award  exe- 
cution thereon.  The  regular  order  of  proceedings  there 
requires,  that  the  property  should  follow  the  cause  into 
the  Circuit  Court,  not  only  with  a  view  to  its  own  action, 
but  also  that  of  the  Supreme  Court.  The  vessel  or 
other  property,  the  funds  and  original  stipulations  follow 
the  cause  and  are  sent  up  to  the  Circuit  (Benedict  Ad. 
§  589 ;  Circuit  Court  Bales,  121,  122,  123). 

The  Circuit  Court  is  possessed  of  tlie  cause  from  the 
time  of  filing  the  appeal  with  the  documents  required 
to  be  returned  therewith  {B/ule  125),  and,  if  the  appellee 
does  not  enter  his  appearance  within  the  first  two  days 
in  term  succeeding  the  filing  of  the  appeal,  &c.,  the 
appellant  may  proceed  ez  parte  in  the  cause,  and  have 
such  decree  as  the  nature  of  the  case  may  demand  (Bule 
126). 

New  allegations  may  be  made  in  the  Circuit  Court, 
new  rulings  sought,  and  new  evidence  taken.  Either 
party  may  bring  on  the  cause  for  hearing,  and  the  cause 
is  thus  heard  in  the  appellate  Court  de  novo,  as  if  no 
decree  or  sentence  had  been  passed  {Rule  131,  (&c.) 

There  being  no  cause  in  the  District  Court,  there 
can  be  no  decree  in  that  Court  to  be  executed,  and,  if 
there  were,  it  could  only  be  executed  by  the  Circuit 
Court,  where  the  cause  was. 

If  the  Helen  B.  Cooper  had  been  in  the  custody 
of  the  marshal  at  the  time  the  appeal  was  perfected  in 
the  Circuit  Court,   or  if  she  had  been  sold,  and  the 
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proceeds  were  in  the  Begistry  of  the  District,  Gourt,  it 
oannot  be  doubted  that  both  would  have  been  sent  and 
transferred  to  the  Oircuit,  there  to  abide  the  order  and 
decree  of  the  Circuit  Oourt.  The  bail  or  stipulation, 
which  is  a  substitute  and  stands  for  the  property,  will 
necessarily  follow  the  cause  into  the  Oircuit  Oourt,  and 
all  remedies  therein  will  be  enforced  in  that  Court. 

Second  Paint. — The  right  of  appeal  to  the  Oircuit 
Oourt  from  final  decrees  in  a  District  Court,  in  causes  of 
admiralty  and  maritime  jurisdiction,  when  the  matter  in 
dispute  exceeds  the  sum  of  fifty  dollars,  is  absolute,  and 
the  claimants  of  the  Helen  B.  Cooper  complied  with  all 
the  provisions  of  the  statute  regulating  appeals  in  such 
caaes* 

Under  the  provisions  of  the  21st,  22d  and  23d  sections 
of  the  judiciary  Act  of  1789,  and  the  Act  of  1803,  it  will 
be  seen,  that,  while  security  and  a  supersedeas  were 
specially  providcyl  for  by  the  statute  in  the  case  of  a 
writ  of  error,  and  an  appeal  from  the  Oircuit  to  the  Su- 
preme Oourt,  no  security,  for  costs  or  otherwise,  is  re- 
quired by  the  statute  in  terms,  in  the  case  of  an  appeal 
from  a  decree  in  admiralty  from  the  District  to  the 
Circuit  Oourt. 

In  the  case  in  question,  there  was  an  appeal— it  was 
taken  from  the  decree  of  the  District  Oourt  to  the  next 
Oircuit  Oourt,  and  the  appeal  was  received,  heard  and 
determined  by  the  Oircuit  Court.  Thus,  all  the  stat- 
utory requirements  were  complied  with. 

Third  Paint, — The  point  is  made,  that  the  claimant  of 
the  Helen  B.  Cooper,  having  failed  to  give  security 
within  ten  days,  as  prescribed  by  Bule  73,  and  a  sum- 
mary decree  having  been  entered  against  the  stipulators 
under  Bule  66,  this  decree  was  unaffected  by  the  appeal 
afterwards  perfected,  and  can  be  enforced  by  the  execu- 
tion issued  out  of  the  District  Oourt. 

1.  This  point  is  not  tenable,  and  is  sufficiently  an- 
swered by  the  decisions  above  cited  as  to  the  effect  of 
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an  appeal.  The  canse,  when  the  appeal  was  taken,  or, 
at  any  rate,  when  it  was  perfected,  no  longer  remained 
in  the  District  Oonrt,  but  it  and  all  its  incidents  were  re- 
moved to  the  Circuit.  The  District  Court  could  make 
no  order  in  it.  The  liability  of  the  parties  could  be  de- 
termined and  enforced  only  in  the  Circuit,  and  the  decree 
against  the  stipulators  was  as  much  superseded  as  any 
other  order  or  decree  in  the  cause. 

2.  Security  was  given  and  the  bond  was  approved. 
All  the  proceedings  required  by  the  rules  and  practice  of 
the  Court,  in  order  to  perfect  the  appeal  and  stay  execu- 
tion, were  taken.  It  is  too  late  now  to  object  that  the 
security  was  not  given  within  the  time  required  by  the 
rules  of  the  Court.  That  was  a  mere  matter  of  practice, 
and  was  waived  by  the  libellanto'  not  objecting  and  mak- 
ing no  motion  to  dismiss  the  appeal. 

It  is  a  familiar  principle,  that  all  irregularities  are 
waived  by  acquiescence,  and  when  no  objection  is  made 
(Pearson  v.  Lovejoy,  53  Barb.  407). 

And  a  party  will  be  deemed  to  waive  the  objection 
that  an  appeal  was  not  taken  within  the  time  allowed  by 
law,  when  he  is  guilty  of  laches  in  not  moving  to  dismiss 
(Stevenson  v.  McNitt,  27  Haw.  Pr.  B.  335). 

And  in  the  case  of  the  Dos  Hermanos  (10  Wheatofiy 
306),  the  point  was  made  that  the  appeal  was  not  in  time. 
The  appeal  was  prayed  for  within  five  years,  and  allowed 
by  the  Court  within  that  i>eriod.  The  security  allowed 
by  law  was  not  given  until  after  the  lapse  of  five  years. 
Marshall,  Ch.  J.,  says :  '*  Under  such  circumstances,  the 
Court  might  have  disallowed  the  appeal  and  refused  the 
security  ;  but,  as  the  Court  accepted  it,  it  must  be  con- 
sidered as  a  sufficient  compliance  with  the  order  of  the 
Court,  and  that  it  had  relation  back  to  the  time  of  the 
allowance  of  the  appeal.  The  mode  of  taking  the  se- 
curity and  the  time  for  perfecting  it  are  matter  of  dis- 
cretion, to  be  regulated  by  the  Court  granting  the  appeal, 
and,  when  its  order  is  complied  with,  the  whole  has  rela- 
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tion  back  to  the  time  when  the  api^eal  was  prayed.  We 
most  presume  the  secority  Was  given  in  this  case  accord- 
ing to  the  role  prescribed  by  the  District  Court,  and  the 
appeal  was,  therefore,  in  time." 

3.  In  the  present  case,  the  bond  for  security  was  ap- 
proved by  the  District  Judge,  and,  if  it  had  no  relation 
back  to  the  time  when  appeal  was  entered,  it  yet  oper- 
ated as  a  stay  from  the  time  it  was  approved*  The  Dis- 
trict Oourt  could  not,  and,  indeed,  did  not»  attempt  there- 
after to  execute  the  decree  against  the  stipulators. 
This  being  followed  by  the  appeal  being  perfected,  and 
heard  and  determined  in  the  Oircnit,  estopped  the  Dis- 
trict Court  from  thereafter  proceeding  in  the  cause. 

4.  The  libellants  in  the  admiralty  Court  are  clearly 
estopped.  They  appeared  and  argued  the  appeal  in  the 
Circuit,  and  entered  a  decree  in  the  cause.  They  ap- 
peared and  argued  the  appeal  in  the  Supreme  Court,  and 
have  entered  a  decree  in  the  Circuit  in  pursuance  of  the 
mandate  of  the  Supreme  Court.  This  is  the  final  de- 
cree in  the  cause,  and  superseded  all  other  decrees  made. 
If  not,  there  are  three  decrees  in  the  same  cause,  all  en- 
forceable. 

5.  But  the  right  of  appeal  is  a  statutory  right.  It 
cannot  be  taken  away  by  any  order  or  rule  of  the  Court. 
The  most  that  the  Court  can  do  is  to  prescribe  the  man- 
ner in  which  the  appeal  may  be  taken,  and,  if  this  is  not 
strictly  followed,  all  defects  are  cured  by  the  Court's 
receiving,  hearing  and  determining  the  appeal. 

Benedict^  Taft  dk  Benedict,  for  defendants,  argued  as 
follows : 

First  Paint. — There  are  citees  in  which,  although  an 
appeal  has  been  taken  from  an  admiralty  decree  of  this 
Court  to  the  Circuit  Court,  the  decree  remains  in  this 
Court,  and  may,  nevertheless,  be  enforced  in  this  Court. 

The  73d  and  75th  Bules  of  this  Court  expressly  pro- 
vide for  such  cases. 
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And  the  66th  Bole  expressly  provides  for  the  mode  of 
procedure  in  such  enforcement. 

It  is  not  pretended  but  that  this  case  is  exactly  the 
case  in  the  73d  Bule,  nor  but  that  the  proceedings  to 
enforce  this  decree  followed  Bule  66. 

That  rule  provides  how  the  judgment  and  execution 
against  the  stipulators  may  be  discharged.  No  other 
mode  is  provided  either  by  statute  or  rule. 

Unless  those  rules  are  set  aside,  this  bill  mtist  be  dis- 
missed. 

Second  Point — It  is  claimed  that  an  appeal  in  admi- 
TsJty  destroys  the  decree  below.  But  the  133d  Bule  of 
the  Circuit  Court  provides  for  the  "  carry ing into  effect'* 
of  the  decree  of  the  District  Court. 

The  appeal,  therefore,  cannot  destroy  that  decree  and 
make  it  no  decree. 

An  *•  order"  of  the  Circuit  Court  might  direct  the 
enforcement  of  an  existing  decree,  but  it  could  not  make 
that  a  decree  which  had  been  by  the  appeal  made  no 
decree,  as  the  complainant  insists. 

That  rule  of  the  Circuit  Court,  therefore,  recognizes 
the  existence  and  validity  of  the  decree  made  in  the  Dis- 
trict Court^  notwithstanding  an  appeal  from  it  has  been 
taken. 

That  rule  provides  for  the  enforcement  of  the  decree 
appealed  from,  by  permission  of  the  Circuit  Court. 

An  affirmance  of  the  decree  may  well  be  held  as  giv- 
ing that  permission.  • 

Third  Point — It  is,  doubtless,  to  be  understood,  that 
there  is  no  limitation  of  ten  days  within  which  the 
security  on  an  appeal  in  admiralty  must  be  given,  to  stay 
execution.    That  time  may  be  extended. 

But,  the  effect  of  the  failure  to  give  such  security 
within  the  extended  time  should  be  the  same  as  where 
the  time  is  statutory. 

The  rules  of  the  Courts  which  we  have  cited  are 
made  to  meet  such  cases,  and  to  give  the  same  relief 
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which  the  statute  gave  the  party,  in  cases  where  the 
time  was  fixed  by  statute/ 

Fourth  Paint. — N"o  matter,  therefore,  whether  the 
efiect  of  an  appeal  which  is  duly  perfected  by  the  giv- 
ing, within  the  ten  days  or  the  further  time  granted  by 
the  Oourt,  of  the  security  which  shall  operate  as  a  super- 
sedeas, is  to  remove  the  cause  to  the  Circuit  Oourt,  with 
the  decree  and  its  lien,  in  such  wise  as  to  destroy  the  de- 
cree, or  not.  No  such  power  can  be  claimed  for  an  ap- 
peal which  is  not  thus  duly  perfected. 

On  such  an  appeal,  the  proceedings  under  the  66th 
Bule  of  this  Oourt  may  clearly  be  taken. 

Otherwise,  an  appeal  without  security  has  the  same 
eflfect  as  an  appeal  with  security. 

Fifth  Poin^.— The  counsel  for  complainant  has  not 
ventured  to  urge  that  the  mere  entry  of  an  appeal,  with- 
out any  security  whatever,  has  the  effect  of  setting  aside 
the  decree  in  the  District  Court. 

He  must,  then,  admit,  that  such  a  result  can  only  fol- 
low an  appeal  perfected  by  the  giving  of  security  in 
time. 

But  here  is  no  such  appeal.  The  time  to  perfect  it 
expired  on  May  22,  by  the  order  of  May  19.  The  subse- 
quent filing  of  a  bond  in  the  case  could  not*  perfect  it, 
so  as  to  give  it  the  effect  of  a  duly  perfected  appeal. 
An  appeal  thus  imperfect  could  not  destroy  the  judg- 
ment against  stipulators,  entered  after  the  time  to  per- 
fect the  appeal  had  expired. 

It  was  not  treated  by  the  judgment  debtors  them- 
selves as  having  any  such  effect. 

No  application  was  made  to  the  Circuit  Oourt  to  pre- 
vent this  Oourt  from  proceeding  to  enforce  the  judg- 
ment, as  being  a  judgment  which  had  been  transferred 
to  that  Oourt.  But  an  application  was  made  to  this 
Oourt  to  stay  execution,  and  this  Oourt  made  a  tem- 
porary stay,  ordering  the  execution  and  the  levy  under 
it  to  stand. 
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No  order  has  been  made  by  this  Oourt,  since  then, 
which  sets  aside  the  execution  and  levy  which  it  thus 
ordered  to  stand. 

An  assijoiee  of  a  creditor  of  the  party  against  whom 
the  judgment  was  entered,  cannot  now,  in  this  collateral 
proceeding,  attack  that  execution  and  levy  thus  ordered 
to  stand. 

He  must  procure  the  order  directing  them  to  stand 
to  be  set  aside  in  the  cause  in  which  they  were  entered. 

Sixth  Paint — The  Circuit  Oourt  was  not  possessed  of 
the  cause  when  the  judgment  of  July  22d  was  entered. 
It  became  possessed  of  it  only  on  the  filing  of  the  return 
on  November  6th,  1868  (BtOe  125,  Circuit  Court). 

This  Court,  then,  had  power  to  enter  the  judgment  of 
July  22d. 

No  appeal  has  ever  been  taken  from  that  judgment. 

How  could  an  appeal  previously  taken  have  any 
effect  whatever  upon  that  judgment  ? 

Seventh  Paint. — But  again,  if  we  were  to  concede  that 
the  effect  of  the  appeal  and  the  giving  of  the  security  in 
the  case  of  the  Cooper  was  to  transfer  the  cause  to  the 
Circuit  Court,  still  the  result  cannot  follow  which  the 
complainant  claims. 

If  it  transferred  the  cause,  it  must  have  transferred  it 
as  it  was  when  the  transfer  was  effected.  It  transferred 
it,  therefore,  with  this  judgment  against  stipulators  and 
this  execution  and  levy  still  standing. 

How  does  it  appear  that  such  transfer  destcoyed  all 
these  ?  Suppose  a  sale  under  a  decree  of  the  District 
Court.  A  subsequent  appeal  would  not  destroy  the  sale. 
How,  then,  could  it  destroy  the  levy  under  which  the 
sale  was  made?  and,  if  that  levy  stands,  why  should 
this  Court  interfere  with  it? 

JSighth  Paint. — And  yet  again,  if  this  judgment,  exe- 
cution and  levy  were,  by  the  appeal,  transferred  to  the 
Circuit  Court,  what  power  has  this  Court  over  them  ? 
Has  this  Court,  as  a  Court  of  equity,  more  power  than 
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as  a  Ooart  of  Admiralty  ?  If  it  has  no  power  to  make 
any  decree  or  order  in  the  cause,  because  the  cause  is 
not  in  this  Oourt,  what  power  has  it  to  restrain  proceed* 
ings  in  a  cause  which  is  not  in  this  Court,  on  a  judgment 
and  execution  which  are  not  in  this  Oourt  ? 

Ninth  Point — The  intention  of  Oongress,  as  shown 
by  the  Acts,  and  of  the  Oourts,  as  shown  by  the  rules,  is, 
that  the  decree  is  enforceable  against  the  party  himself, 
and,  also,  that  the  decree  shall  be  entered  against  the 
stipulators  and  enforced  against  them,  unless  the  party 
appeals  and  givea  the  security  within  the  ten  days  given 
by  the  rule,  or  such  further  time  as  the  Oourt  shall  grant. 

If  he  does  not  do  that,  he  has  no  remedy  against  such 
enforcement. 

This  Court,  on  cause  shown,  might  stay  proceedings 
on  the  execution,  by  order.  But,  the  very  supposition 
that  this  Oourt  could  do  so,  includes  the  idea  that  the 
judgment  is  in  this  Oourt  and  enforceable. 

This  Oourt  does  not  stay  proceedings  in  causes  in  the 
Circuit  Oourt. 

Tenth  Point — The  Bules  are  a  part  of  the  stipulation 
(The  Belle,  6  Ben.  67),  it  being  ''  entered  into  "  pursuant 
to  them. 

It  is  clear,  upon  the  Bules,  that  it  was  the  intention, 
that,  if  a  defendant  allowed  the  proceedings  in  the 
District  Oourt  to  get  so  far  that  judgment  was  entered 
against  the  stipulators,  that  judgment  was  enforceable, 
and  the  respondent  was  left  to  his  right  to  obtain  restitu- 
tion in  case  the  decree  was  finally  reversed. 

It  cannot  be  claimed,  that  the  effect  of  an  appeal  is 
to  destroy  the  security  taken  in  the  Oourt  below.  The 
complainant's  counsel  has  not  maintaiiied  that  it  has 
that  effect.  He  claimed  that  an  appeal  transferred  the 
security,  whether  bond  or  stipulation,  into  the  Circuit 
Court,  and  that,  after  an  appeal,  the  security  is  enforce- 
able only  in  the  Circuit  Court. 

But,  when  a  judgment  has  been  entered  on  such  a 
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stipulation,  the  stipulation  is  merged  in  the  judgment 
and  is  functus  officio. 

Another  judgment  could  not  be  entered  upon  it. 

And,  since  the  effect  of  an  appeal  cannot  be  to  destroy 
the  security,  it  cannot  destroy  the  judgment. 

It  matters  not,  then,  whether  the  effect  o{  an  appeal 
in  such  case  is  to  carry  to  the  Circuit  Court  all  the 
incidents  of  the  cause,  or  not.  The  security  is  not  de- 
oBtroyed,  whether  it  be  bond,  stipulation  or  judgment. 

Beiosdiot,  J.  The  question  here  presented  is,  whether 
the  decree  and  levy  made  in  the  District  Court  were,  in 
law,  vacated  and  rendered  of  no  effect  by  the  subsequent 
proceedings  in  the  cause. 

In  determining  this  case,  it  is  not  necessary  to  say 
whether,  undec  some  circumstances,  a  decree  iti  Admi- 
ralty, made  by  the  District  Court,  cannot  remain  of  effect 
after  an  appeal  is  taken  to  the  Circuit  Court.  It  would 
seem  that  such  may  be  the  case  where  an  appeal  is  taken, 
but  no  bond  for  damages  on  appeal  is  given.  Under 
.such  circumstances,  the  failure  of  the  appellant  to  give 
a  bond  for  damages  would  seem  to  change  the  aspect 
of  the  case,  and  render  it  thereafter  a  proceeding  to 
obtain  a  decree  of  restitution,  and  the  numerous  cases 
heretofore  determined  both  in  the  Circuit  Court  and  the 
Supreme  Court  of  the  United  States  do  not  appear  to 
me  to  furnish  authority  for  determining  that,  after  an 
appeal  without  security  for  damages  on  the  appeal,  no 
effect  whatever  can  be  given  to  the  decision  of  the  Dis- 
trict Court.  The  general  language  of  these  decisions  can 
only  be  understood  by  referring  to  the  position  of  the 
cases  then  under  consideration,  which  were  not  cases  of 
appeal  without  security. 

The  adjudged  cases  do  however  decide,  that,  where, 
in  an  Admiralty  cause,  an  appeal  is  taken  from  the 
decree  of  the  District  Court,  and  security  on  appeal  is 
jpiven,  then  the  decree  of  the  District  Court  is,  by  such 
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appeal,  rendered  of  no  effeet,  and  tbey  furnish  authority 
for  determining  this  case  in  favor  of  the  plaintiff,  be- 
cause the  appeal  under  consideration  was  an  appeal  with 
security.  Here,  a  bond  for  damages  on  appeal  was- 
offered  and  approved  by  the  Distiict  Court,  and  the 
same  was  transmitted  to  the  Circuit  Court,  where,  on  the 
motion  of  tbe  libellants,  a  decree  was  thereafter  entered, 
directing  that  the  stipulators  upon  it  perform  their 
stipulation.  All  the  proceedings  required  by  the  rules 
and  practice  of  the  Court,  in  order  to  cause  the  appeal 
to  act  as  a  supersedeas,  were  done,  and  the  appeal  was 
thus  brought  within  the  rule  declared  by  the  Supreme 
Court  in  the  decisions  referred  to. 

It  is  no  answer  to  this  to  say,  that  the  bond  for 
damages  on  appeal,  which  alone  would  give  to  the  ap- 
peal the  effect  of  a  supersedeas  was  not  given  within 
the  time  required  by  the  rules  of  the  District  Court. 
The  District  Court  had  power  to  extend  the  time  for 
giving  the  bond,  and  when,  in  this  case,  the  bond  for 
damages  was  taken  and  approved  by  the  Court,  its  effect 
related  back  to  the  time  of  taking  the  appeal,  and  it 
rendered  the  appeal  effective  to  supersede  the  executioa 
issued  in  the  District  Court,  and  in  legal  effect  to  vacate 
the  decree.  Moreover,  no  objection  was  made  to  the 
filing  of  the  bond  for  damages,  nor  to  its  transmission 
to  the  Circuit  Court,  and,  after  omitting  thus  to  object 
in  the  District  Court,  and  after  availing  themselves  of 
the  benefit  of  the  bond  by  entering  judgment  upon  it  in 
the  Circuit  Court,  it  is  not  open  to  tjie  libellants  to  say 
that  the  bond  was  not  duly  and  in  time  given  in  the 
District  Court,  to  give  to  the  appeal  the  effect  of  a 
supersedeas. 

Nor  is  the  case  of  the  libellants  changed  by  the  fact 
that  the  appellants,  prior  to  the  transmission  of  the 
return  to  the  Circuit  Court,  applied  for  an  order  direct- 
ing a  stay  of  execution,  on  the  granting  of  which  order 
the  District  Court  then  directed  that  the  judgment,. 


APRIL,   1874.  827 


Datcher  «.  Woodhnll. 


oxecation  and  levy  stand.  Such  a  provision  in  the  order 
of  the  District  Ooart  would  be  powerless  to  take  from 
the  appeal  its  legal  effect,  and  I  may  be  permitted  to 
say,  that  the  object  of  the  provision  was  to  avoid  pre- 
judging, upon  a  motion,  the  very  question  to  determine 
which  this  action  is  brought. 

But,  it  is  objected,  that  the  District  Oourt,  sitting  in 
equity,  in  the  exercise  of  the  jurisdiction  conferred  by 
the  bankrupt  Act,  has  no  jurisdiction  to  stay  the  hand  of 
the  Admiralty  Court,  in  the  execution  of  its  own  decrees. 
As  to  this  I  concede  that  much  may  be  said,  but,  inas- 
much as,  entertaining  the  views  above  expressed  in  re- 
spect to  the  effect  of  the  appeal  in  question,  I  should 
be  obliged,  on  application  to  me,  sitting  in  Admiralty  in 
the  District  Oourt,  to  direct  a  perpetual  stay  of  the  exe- 
cution in  question,  from  which  action  relief  might  be 
difficult,  whereas, by  grantingthe  relief  in  this  case,  any 
error  I  may  commit  can  be  corrected  by  an  appeal,  I 
have  little  hesitation  in  maintaining,  for  this  purpose, 
the  jurisdiction  of  the  District  Court,  sitting  in  equity, 
to  grant  the  relief  prayed  for  by  this  bill. 

The  plaintiff  must,  therefore,  have  a  decree  in  accord- 
ance with  the  prayer  of  the  bill. 
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THE   STEAMSHIP  VILLE  DU  HAVRE. 

Collision  in  the  Port  of  New  York. — Vessel  at  Anchor  in  Chan- 
nel.— Lights. — Lookout. — Night-glasses. — Evidenos. 

A  bark,  lying  at  anchor  at  night  in  the  Swash  channel,  in  the  entrance  to  the 
port  of  New  York,  was  sunk  by  being  ran  into  by  a  steamship  entering  the  port 
No  light  was  seen  on  the  bark  by  those  on  the  steamship,  and  it  was  claimed 
that  she  had  none.  The  steamer  had  two  lookoats  stationed  forward,  and  her  mas- 
ter and  a  lieatenant  were  on  the  bridge.  Her  second  captain  was  forward  also, 
and  the  pilot  was  also  on  deck.  The  night  was  clear.  None  of  the  officers 
used  the  night-glasses  which  they  had,  to  examine  the  channel  ahead  of  them. 
If  they  had  they  would  have  been  able  to  see  the  bark,  eren  without  a  light, 
sooner  than  she  was  seen  : 

Held,  That,  on  the  eyidence,  it  must  be  held  that  the  light  on  the  bark  had  be- 
come dim,  so  as  not  to  be  a  good  light ; 

That  the  failure  of  the  officers  of  the  steamer,  under  the  circumstances  of  this 
case,  to  use  a  night^lass,  was  negligence ; 

That  both  Tcssels  were  in  fiEiult,  and  the  damages  must  be  apportioned. 

The  failure  to  call  a  witness  whose  duty  it  was  to  have  charge  of  the  light,  war- 
rants the  inference  that  his  evidence  would  hare  weakened  the  case  of  the  bark 
in  reference  to  the  light 

Benediot,  J.  This  is  an  action  to  recover  of  the 
French  steamer  Ville  du  Havre  the  sum  of  $73,000 
damages,  caused  by  the  sinking  of  the  bark  Ouracao,  in 
a  collision  which  occurred  between  those  vessels,  in  the 
port  of  New  York,  on  the  3d  day  of  June,  1873.  On  the 
evening  of  the  2d  of  June,  the  bark  Ouracao  came  to 
anchor  in  the  Swash  channel,  about  one-third  of  the  way 
from  the  lower  end  and  near  the  middle  of  the  channel, 
with  room  for  vessels  to  pass  her  on  either  side.  She 
there  remained  until  two  o'clock  next  morning,  when  the 
steamship  Ville  du  Havre,  coming  in  from  sea,  ran  into 
and  sunk  her.    The  accident  is  claimed,  by  each  vessel. 
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to  have  arisen  from  carelessness  on  the  part  of  the  other. 
Several  charges  of  negligence  are  made  on  each  side. 

I  shall  coiisider,  first,  the  charge  made  against  the 
bark,  that  8h&  had  no  proper  light  displayed,  and  there- 
by caused  the  accident.  The  bark  was  anchored  in 
a  fairway,  at  night,  and  is,  of  course,  called  on  to 
show  that  she  maintained  while  there  a  signal  light 
properly  set  and  burning  brightly.  This  burden  she 
has  assumed,  and  her  libel  alleges  and  she  claims  to 
have  proved  that  she  performed  her  duty  in  this 
respect. 

Upon  this  question  a  mass  of  evidence  has  been  pre- 
sented to  me,  which  I  have  considered  in  all  ,its  aspects, 
and  I  can  say,  with  the  advocates  of  the  bark,  that  it  is 
seldom  indeed  that  a  vessel  at  anchor  is  able  so  clearly 
to  prove  the  setting  of  a  light  and  the  maintaining  of  the 
same  for  so  long  a  period  in  the  night  as  is  covered  by 
the  testimony  produced  by  the  libellants  in  this  case. 

The  evidence  proves  that  a  bright  light  was  set  on 
this  bark  when  she  came  to  anchor,  and  that  it  was  there 
and  burning  brightly  up  to  nearly  the  time  of  the  acci- 
dent. But  the  point  of  the  inquiry  is  as  to  the  condi- 
tion of  the  light  at  the  time  of  the  accident ;  that  is  to 
say,  from  half  past  one  to  two  o^clock  in  the  morning  of 
the  3d  of  June.  When  the  inquiry  is  thus  limited,  the 
testimony  in  support  of  the  libellants'  averment  is 
largely  reduced  both  in  quantity  and  quality. 

One  of  the  witnesses  from  on  board  the  bark,  who 
speaks  as  to  the  condition  of  the  light,  is  Melani,  who 
says  that  about  fifteen  minutes  before  the  collision  he 
came  out  of  the  forecastle  and  went  to  the  head,  and  in 
a  few  minutes  returned  to  the  forecastle.  That  as  he  re- 
turned he  saw  the  light  in  the  rigging  burning  brightly, 
and  also  that  he  saw  two  men  on  the  deck— one  of 
them  by  the  galley.  But  he  also  says  that  when  he 
returned  to  the  forecastle  he  went  to  sleep  and  wa.s 
awakened  by  the  alarm  given  by  the  watch  on  deck 
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when  the  steamer  was  upon  them.  The  value  of  the 
testimony  of  this  witness,  as  bearing  upon  the  question 
at  issue  depends  upon  the  accuracy  of  bis  estimate  of 
the  length  of  time  he  was  asleep  after  he  returned  to  the 
forecastle,  and  before  the  alarm  was  given.  Very  little 
reliance  can  be  placed  upon  an  estimate  of  time  made, 
no  matter  by  whom,  under  such  circumstances.  In  this 
instance,  the  witness's  opinion  as  to  the  time  he  was  on 
deck  appears  clearly  wrong,  for  he  does  not  speak  of  see- 
ing the  steamer  while  be  was  at  the  head,  when,  if  his 
opinion  of  the  time  be  correct,  she  was  in  plain  sight 
and  quite  certain  to  attract  his  attention.  Furthermore, 
during  the  time  he  was  below  after  his  return  to  the  fore- 
castle, Hartman,  the  watch  on  deck,  came  into  the  fore- 
castle and  shook  the  man  who  was  to  succeed  him  on 
watch  until  he  awakened  him  and  the  latter  arose  and 
began  to  dress,  of  all  which  Melani  knew  nothing. 

The  evidence  of  this  witness  appearS,  therefore,  to  be 
of  little  value  to  prove  the  condition  of  the  light  at  the 
time  in  question. 

Another  witness  called  by  the  bark,  who  undertakes 
to  speak  of  the  condition  of  the  light  at  the  time  of  the 
collision,  and  who  gives  testimopy  of  much  more  value, 
is  the  seaman  Hamester,  who,  after  the  steamship  was 
in  sight,  was  awakened  by  Hartman  that  he  might  follow 
him  upon  watch.  This  witness  says  that  while  he  was 
dressing  in  the  forecastle  after  he  was  awakened,  he  was 
enabled  to  see  Hartman  standing  on  deck  by  the  reflec- 
tion of  the  signal  light  upon  him,  and  that  when  he  him- 
self put  his  head  out  of  the  hatch  at  the  instant  of  the 
collision,  he  saw  the  signal  light.  But  he  says  no  more 
than  that  he  could  see  the  light,  and  does  not  state 
whether  it  was  burning  (^rightly  or  not.  Still  another 
witness  called  by  the  libellants  to  the  same  point,  is 
Peterson — a  seaman  on  the  bark,  who  says  that  he  saw 
the  light  after  the  blow,  but,  like  the  previous  witness, 
he  proves  no  more  than  that  a  light  was  there  which  he 
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could  see.  The  remaining  witness  on  this  point  is  Hart- 
man,  whose  watch  on  deck  it  was  at  the  time  of  the  col- 
lision, and  whose  positive  statement  that  the  light  was 
burning  brightly  when  the  st-eamer  struck  them,  must  be 
considered  in  connection  with  the  fact  that  any  failure  to 
maintain  the  light  would  be  chargeable  to  him  alone. 
This  is  the  sum  of  the  evidence  on  the  part  of  the  libel- 
lants  in  regard  to  the  particular  time  in  question.  Many 
other  witnesses  testify  to  seeing  the  light  during  the 
night,  but  a  close  examination  of  their  testimony  shows 
that  none  of  them  can  be  relied  on  as  giving  positive 
evidence  in  respect  to  its  condition  within  a  half  hour 
of  the  accident.  Still,  the  testimony  of  the  witnesses 
above  mentioned,  coupled  with  the  strong  evidence  ad- 
duced to  show  that  a  light  was  set  upon  the  bark  when 
she  anchored,  and  was  seen  by  other  vessels  near  to 
the  time  of  the  collision,  may  be  claimed  to  furnish  proof 
that  at  the  time  of  the  collision  the  light  was  still  in  the 
rigging  and  burning  so  that  it  could  be  seen  from  the 
deck  of  the  bark.  But  more  than  this  cannot  be  found 
proved  by  the  testimony  offered  by  the  libellants.  This 
testimony  is  fairly  harmonized  with  the  testimony  of 
those  on  the  steamer,  who  say  that  as  they  approached 
the  bark  no  light  was  to  be  seen  upon  the  bark,  by  the 
statement  of  a  witness  called  by  the  libellants,  the  pilot 
on  the  bark,  who  says  that  a  moment  or  two  after  the 
blow  he  climbed  into  the  bark's  main  rigging,  and  adds, 
*'  I  could  see  the  light  then  burning,  but  it  was  burning 
dim,"  No  evidence  is  produced  to  show  that  the  lantern 
was  broken  or  its  light  diminished  by  the  jar  of  the  col- 
lision, and  any  inference  that  the  condition  of  the  light 
testified  to  by  this  pilot  might  be  the  result  of  the  col- 
lision is  overcome  by  the  strong  evidence  from  the 
steamer,  that,  as  she  approached  the  bark  and  before  the 
blow,  no  light  was  to  be  seen.  Some  eight  witnesses  are 
called  from  the  steamer,  including  seamen,  officers,  pas- 
sengers and  the  pilot,  every  one  of  whom  sooner  or  later 
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had  his  attention  fastened  upon  the  bark  before  the  blow, 
and  every  one  is  positive  that  no  light  was  displayed  by 
the  bark. 

I  reconcile  the  evidence,  therefore,  by  the  testimony 
of  the  pilot  of  the  bark,  and  find  the  fact  to  be  that 
while  there  was  a  light  placed  in  the  bark's  rigging, 
which  burned  brightly  till  near  the  time  of  the  collision, 
fitill,  that  at  the  time  of  the  steamer'n  approach  the  light 
had  become  dim,  so  as  to  be  invisible  at  any  distance 
from  the  bark. 

This  conclusion  derives  much  support  from  the  fact 
proved,  that  either  from  want  of  oil,  a  short  wick,  or 
other  cause,  the  light  in  question  had  become  dim  once 
before  during  this  night,  and  it  had  been  found  neces- 
sary to  take  it  down  and  trim  it.  The  cause  of  the  first 
fdilure  of  the  lantern  is  not  stated.  The  lamp  was  then 
filled,  the  wick  was  cut,  not  renewed,  and  a  short  wick 
would  account  for  the  failure  on  both  occasions.  It  i« 
also  to  be  remarked  in  this  connection,  that  the  steward, 
whose  duty  it  would  be  to  put  the  lantern  in  condition 
to  be  placed  in  the  rigging,  is  not  called  as  a  witness,  nor 
is  his  absence  explained.  This  circumstance  is  made 
significant  by  some  minor  facts  in  evidence.  Thus  it 
would  seem  that  no  long  time  before  tl)e  collision, 
although  before  the  steamer  hove  in  sight,  the  steward 
was  on  deck,  for  Melani  says  that  when  he  was  on  deck 
in  Hartman's  watch,  he  saw  two  men  there,  and  one  of 
them  by  the  gaUey.  All  persons  on  board  except  the 
steward  have  been  called,  and  none  of  those  except  Me- 
lani speak  of  having  been  on  deck  in  Hartman's  watch. 
Furthermore,  something  which  is  not  explained  by  the 
evidence  occurred  after  the  blow  to  detain  the  steward, 
so  that  he  failed  to  get  into  the  boat  in  time  to  leave 
with  the  captain  and  the  rest  of  the  crew.  He  was  after- 
wards picked  up  by  the  crew  of  the  steamer,  to  whom  he 
then  stated  that,  ''he  had  just  been  lighting  the  lamp," 
and  it  appears  in  evidence  that  after  the  blow,  some  one 


APRIL,  1874.  338 


The  Steanwliip  Yille  du  Havre. 


did  take  down  the  lamp  and  trim  it,  for  when  the  cap- 
tain of  the  bark  returned  to  his  vessel  after  going  to  the 
steamer,  he  says  the  signal  lantern  was  used' on  deck  to 
give  him  light  through  the  cabin  skylight.  These  facts 
can  be  stated  to  afford  ground  for  the  supposition  that 
shortly  before  the  steamship  hove  in  sight,  the  light  on 
the  bsork  began  to  go  down,  as  it  had  done  before,— that 
the  steward  came  on  deck  to  trim  it,  Hartman,  the  watch 
on  deck,  being  unable  to  do  so  by  reason  of  the  sore 
hand  which  he  speaks  of, — that  he  did  not  then  take 
down  and  trim  the  light,  perhaps  because  the  steamer 
then  appeared  in  sight ;  but  after  the  blow,  and  when 
the  condition  of  the  light  was  noticed  by  the  pilot,  he 
attempted  to  trim  it,  and  so  was  left — and  then,  when 
picked  up,  he  naturally  explained  his  being  left  to  those 
who  picked  him  up  by  the  statement  that  he  "had  just 
been  lighting  the  lamp.''  Whether  such  a  supposition 
as  this  be  correct  or  not,  would  appear  by  an  examina- 
tion of  the  steward ;  and  although  the  failure  to  call  the 
steward  may  not  support  such  a  supposition,  at  least  it 
warrants  the  inference  that  the  evidence  of  the  steward 
would,  in  some  way,  weaken  the  case  of  the  bark  in  the 
matter  of  the  light. 

Another  circumstance  should  be  noticed  as  tending 
to  confirm  the  opinion  that  the  light  of  the  bark  was  in 
bad  condition  at  the  time  of  the  collision.  That  is  the 
omission  of  the  master,  mate,  and  others  of  the  bark's 
crew  to  prove  the  actual  condition  of  the  light  after  the 
blow.  It  is  dijBScult  to  suppose  that  the  condition  of  the 
light  after  the  blow  was  not  the  subject  of  the  attention 
of  all  on  board  the  bark.  And  yet  some  say  they  did  not 
see  the  light, — some  of  them,  including  the  master,  say 
that  they  did  not  look  to  see  it, — but  one,  the  pilot,  says 
he  did  see  it  when  he  climbed  up  the  main  rigging,  and 
it  was  then  burning  dim. 

These  views,  which  are  the  result  of  as  careful  an  ex- 
amination of  the  evidence  as  I  am  capable  of  making, 
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compel  me  to  the  conclusion  that  at  the  time  of  the 
steamer's  approach,  the  bark  did  not  have  a  bright  light 
displayed  in  her  rigging,  as  required  by  law.  For  this 
omission  she  must  be  held  guilty  of  fault,  for  it  is  en- 
tirely clear  that  a  bright  light  displayed  from  the  bark 
would  have  attracted  the  attention  of  the  persons  on  the 
steamship  in  time  to  have  enabled  the  steamer  to  avoid 
the  bark. 

I  now  pass  other  faults  charged  upon  the  bark  to  con- 
sider the  faults  charged  upon  the  steamer.  Of  these,  I 
find  it  unnecessary  to  express  any  opinion  except  as  to 
her  failure  to  discern  the  bark  in  time  to  avoid  her. 

It  will  be  conceded  that  if  the  bark  without  a  light 
could  have  been  seen  from  the  steamer  sooner  than  she 

• 

was  seen,  and  in  time  to  avoid  collision,  the  steamer  was 
in  fault.  The  evidence  shows  that  at  the  time  of  the 
collision,  the  night  was  clear.  The  stars  were  shining, 
but  the  moon  had  set.  It  is  described  as  ''clear,  not 
very  clear,  but  clear  enough *' — "you  couldn't  see  very 
far."  It  was  too  dark  to  read  the  time  from  a  watch. 
On  the  part  of  the  bark  it  is  claimed  that  in  such  a 
night  the  lookouts  stationed  at  the  bow  of  the  steam- 
ship could  have  seen  the  bark  sooner  than  they  did,  and 
that  fault  must  be  found  in  the  stationed  lookouts  for 
neglecting  their  duty.  It  is  true,  that  the  evidence  of 
the  pilot  of  the  steamship  conveys  the  impression  that, 
in  his  opinion,  the  lookouts  did  not  do  their  duty ;  but  I 
find  difficulty  in  arriving  at  that  conclusion  upon  the 
evidence  as  it  stands,  and  turn  from  the  conduct  of  the 
seamen  on  the  lookout  to  the  action  of  the  officers  of  the 
steamer,  who  were  on  the  bridge  and  on  the  deck. 

The  steamship  under  their  command  was  an  immense 
vessel  of  5,400  tons  register,  and  450  feet  long— the 
largest  vessel  ever  built,  except  the  Great  Eastern.  She 
was  proceeding  in  the  night  time  at  a  rapid  rate  through 
the  narrow  channel  of  the  Swash,  which  is  a  fairway  for 
vessels  entering  and  leaving  the  harbor  of  New  York. 
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The  circumstances  called  for  the  exercise  of  every  rea* 
sonable  exertion  to  discover  objects  ahead  at  the  earliest 
moment.  The  master  of  the  steamship  and  a  lieutenant 
were  on  the  bridji^e,  and  the  2d  captain  was  on  deck  for* 
ward.  The  master  had  a  night-glass  with  him,  and  he 
says,  ^' All  the  officers  had  their  glasses  with  them,"  yet 
no  one  of  these  officers  resorted  to  his  glass  to  scan  the 
narrow  channel  ahead  through  which  the  steamship  was 
then  rapidly  pushing  her  way.  The  master  testifies  posi- 
tively that  he  was  not  looking  with  his  glass,  and  is  care- 
ful to  say  that,  ^^  it  is  the  duty  of  the  men  on  the  watch 
to  see  anything  ahead,  and  not  those  on  the  bridge."  It 
is  true  that  there  were  two  seamen  stationed  on  the 
lookout,  but  situated  as  this  vessel  was,  it  was  not 
enough  to  double  the  lookout.  Under  the  circum- 
.stances,  it  was  the  duty  of  the  commander  of  this  steamer 
to  resort  to  any  additional  means  at  hand  reasonably 
adapted  to  aiding  him  in  ascertaining  whether  his  course 
through  the  Swash  was  clear.  Such  means,  were  at  hand 
and  unused.  The  night-glass  is  an  aid  easily  used  on 
such  an  occasion.  As  is  well  known,  it  is  constantly 
resorted  to  by  navigators  in  the  night.  The  evidence  of 
the  pilot  of  the  steamer,  given  in  this  very  cause,  shows 
that  by  using  a  night-glass,  from  the  bridge  even,  the 
bark  would  have  been  seen  sooner  than  it  was  possible 
for  the  lookouts  to  see  her,  and  he  undertakes  to  say 
that  in  fact  he,  by  using  his  glass,  did  see  the  bark  be- 
fore she  was  reported  by  the  lookout ;  but  his  testimony 
in  this  respect  is  contradicted  and  overthrown  by  the 
other  witnesses  for  the  steamship,  who,  as  is  conceded 
by  the  claimants,  prove  that  no  one  upon  the  steamer 
saw  the  bark  before  she  was  seen  by  the  lookout  ahead, 
when  she  was  under  their  bows.  And  it  is  not  pretended 
that  any  officer  made  any  use  of  his  glass  as  they  passed 
through  the  Swash.  This  omission  I  consider  to  be  neg- 
ligence. To  require  that  a  night-glass  be  put  in  the 
hands  of  seamen  stationed  on  the  look-out  would  neither 
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be  reasonable  nor  useful.  Nor  would  the  use  of  a  night- 
glass  by  an  officer  upon  occasion  dispense  with  the  neces- 
sity of  having  a  stationed  lookout  forward ;  but  certainly 
it  is  not  unreasonable  to  say  that  when  several  of  the 
officers  of  this  steamer  were  on  deck,  provided  with 
glasses  which  would  have  enabled  them  to  discern  the 
bark  before  the  lookouts  could,  and  of  which  they  made 
no  use  at  all,  they  were  guilty  of  negligence.  I  do  not 
say  that  in  every  dark  night,  or  that  at  all  difficult 
places,  the  omission  to  use  a  night-glass  would  be  negli- 
gence ;  but  I  do  say  that  with  such  a  narrow  channel 
leading  into  such  a  harbor,  to  be  passed  by  such  a  steam- 
ship as  the  Yille  du  Havre  at  her  then  rate  of  speed,  it 
was  negligence  on  the  part  of  the  officers  not  to  use  the 
glasses  which  they  had  with  them,  and  which  their  own 
pilot  swears  would  have  enabled  them  to  see  the  bark 
sooner  than  she  was  seen,  and,  as  I  cannot  doubt,  in 
time  to  make  the  slight  change  necessary  to  avoid  her. 

I  am  aware  that  no  statute  exists  requiring  the  use 
of  the  night-glass,  and  that  its  use  on  any  occasion  has 
not  been  in  terms  made  obligatory  by  an;  rule  of  the 
maritime  law,  and  I  know  of  no  adjudged  case  which 
has  mentioned  such  a  requirement. 

But  the  rule  of  the  maritime  law  which  requires  a 
good  lookout  to  be  kept,  in  principle  covers  the  case. 
For  the  rigor  of  that  rule  rises  with  the  power  and  speed 
of  the  vessel  and  the  hazard  of  the  navigation  in  which 
she  is  for  the  time  engaged.  Situated  as  this  steamer  was, 
the  best  possible  lookout  ahead  was  the  only  good  look- 
out. Here  intelligent  eyes,  aided  by  the  night-glass, 
and  capable  of  examining  every  yard  of  the  channel  be- 
fore them,  were  at  hand.  Had  they  been  resorted  to,  it 
seems  certain  that  the  disaster  would  not  have  occurred ; 
and  for  the  omission  to  resort  to  this  eiSective  means  the 
steamship  must  be  accounted  guilty  of  fault. 

Fault  thus  appearing  on  both  vessels,  the  damages 
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must  be  apportioned,  and  a  decree  will  be  entered  ac« 
<5ordingly. 

For  libellants,  EvartSj  Sauthmayd  dk  Choate. 

For  claimants,  W.  L.  Livmgston  and  C.  Domhue. 


APRIL,  1874. 
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Tuo  AND  Tow. — Neoligknt  Navigation. — Iok. — Admissions  of 

Fault. 

A  tug  took  in  tow  a  oanal-boat  loaded  with  ooal,  to  tow  her  through  Hell  Gate. 
While  80  being  towed,  the  canal-boat  was  run  upon  Flood  Reck  and  sunk.  The 
owner  of  the  coal  libelled  the  tug  to  recoyer  the  damages  sustained  by  it.  It 
was  claimed  for  the  tug,  that  there  was  ice  in  the  river  which  crowded  between 
the  canal-boat  and  the  boat  next  to  her,  and  forced  her  bows  off,  and  she  there- 
fore touched  the  rock.  It  was  also  claimed  that»  as  the  tow  approached  Flood 
Rock,  she  got  into  a  field  of  soft  ice  which  prevented  her  steering,  and  she  was 
carried  by  the  current  on  the  rock.  There  was  evidenoe  that  the  owner  of  the 
tug  had  admitted  his  liability,  which  he  denied.  But  he  had  paid  the  owner  of 
the  canal-boat  for  his  damages,  taking  from  him  a  statement  to  be  used  against 
the  owner  of  the  cargo : 

Held,  That  the  allegation  of  ice  forcing  itself  between  the  boats  was  not  made  out, 
but,  if  it  had  been,  it  would  have  been  negligence  on  the  part  of  the  tug  to  haye. 
proceeded  with  the  tow  in  that  condition ; 

That,  if  there  was  such  a  field  of  mush  ice,  as  was  claimed,  the  tug  should  have 
waited  till  it  passed,  before  attempting  to  go  through  the  Gate,  or  should  have 
taken  the  ice  in  such  a  way  as  to  have  kept  her  tow  clear  of  the  rock ; 

That  the  tug  might  well  be  held  liable  upon  the  evidence  of  the  admissions  of  the 
owner,  coupled  with  the  transaction  between  him  and  the  owner  of  the  canal- 
boat. 

Benedict,  J.  This  action  is  brought  by  Elisha  A. 
Packer  and  others,  the  owners  of  a  cargo  of  coal  laden 
on  board  the  canal-boat  O'Bourke,  to  recover  for  its 

Bt.  Vol.  VH.— .32 
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loss  by  reason  of  the  sinking  of  the  canal-boat  while 
being  towed  through  Hell  Gate  by  the  steamtng  U.  S. 
Grant. 

The  charge  is  that  through  carelessness  on  the  part 
of  those  in  charge  of  the  tug,  the  canal-boat,  in  passing 
the  Gate,  was  forced  upon  Flood  Bock  and  so  sunk,  and 
the  cargo  lost. 

The  negligence  imputed  to  the  tug  is  failing  to  keep 
the  proper  channel  in  passing  Flood  Bock.  The  answer 
as  an  excuse  sets  up,  that  while  passing  through  the 
Gate  the  tow  encountered  ice,  which  forced  its  way 
between  the  boat  O'Bourke  and  the  one  alongside,  and 
rendered  the  lines  so  that  the  bow  of  the  O^Bourke  was 
forced  away  and  separated  from  the  other  boats,  and 
therefore  touched  Flood  Bock,  without  any  negligence 
on  the  part  of  the  tug. 

The  proofs  show  that  the  boat  O'Bourke  was  sunk  by 
her  stem  catching  on  Flood  Bock,  as  the  tow  was  passing 
the  Gate  ;  but  the  evidence  wholly  fails  to  show  that  the 
striking  on  the  rock  was  caused  by  any  such  forcing  off 
of  the  bow  of  the  O'Bourke  from  the  rest  of  the  tow  as 
is  described  in  the  answer.  It  afSrmatively  appears  that 
the  navigation  of  the  tow  was  not  impeded  by  any  ice 
which  forced  itself  between  the  O'Bourke  and  the  boat 
alongside.  But  if  any  such  accumulation  of  ice  had 
occurred,  as  to  prevent  the  proper  management  of  the 
tow,  it  would  not  have  excused  the  tug,  for  in  such  case 
it  would  be  clear  negligence  in  the  tug  to  attempt  to 
pass  the  Gate  while  so  impeded.  Another  excuse,  not 
set  up  in  the  answer,  may  be  noticed,  which  is  that  after 
passing  Astoria  the  tow  encountered  a  large  field  of 
broken  or  mush  ice,  which  made  it  impossible  for  the  tug 
to  keep  in  the  proper  channel,  and,  although  her  helm 
was  put  hard  a-port,  it  forced  the  tow  upon  Flood  Bock. 
The  evidence  scarcely  makes  out  the  presence  of  any 
such  field  of  ice,  but,  if  such  a  field  did  appear,  the  tug 
should  have  waited  off  Astoria,  as  she  might  have  done^ 
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and  allowed  the  ice  to  pass  her ;  or  if  not,  then  she 
should  have  taken  the  ice  in  such  a  way  upon  entering 
it  as  would  enable  her  to  keep  the  proper  channel. 

Various  charges  of  fault  on  the  O'Bourke  are  made, 
none  of  which  are  supported  by  the  evidence.  A  con- 
clusion against  the  tug  is  therefore  easily  arrived  at, 
upon  the  evidence  of  the  circumstances  attending  the 
accident. 

A  similar  conclusion  would  be  justified  by  the  evi- 
dence respecting  an  admission,  that  the  accident  arose 
from  negligence  on  the  part  of  the  tug,  made  by  the 
owner  of  the  tug.  As  a  general  thing  I  put  very  little 
reliance  upon  the  admissions  of  fault  which  are  so  often 
proved  in  this  class  of  cases.  Here  a  peculiarity  appears 
in  this,  that  not  only  did  the  owner  of  the^tug  admit  his 
liability  to  the  owner  of  the  O'Bourke,  and  to  the  owner 
of  the  coal,  but  it  also  appears  that  he  afterwards  paid  the 
captain  of  the  canal-boat  for  the  loss  of  the  boat,  at  the 
same  time  taking  from  him  a  written  statement  respect- 
ing the  accident,  calculated  to  be,  and  which  has  been, 
here  used  for  the  purpose  of  defeating  the  action  brought 
by  the  owner  of  the  coal.  Such  a  transaction  throws 
great  suspicion  upon  the  case  of  the  tug,  and  would  of 
itself  go  far  to  justify  a  decree  against  her  upon  this 
admission  of  her  owner. 

Let  a  decree  be  entered  in  favor  of  the  libellant  for 
.  his  damages,  with  an  order  of  reference  to  ascertain  the 
amount  of  the  loss. 

For  libellant,  T.  JE.  StUlman  and  R.  D.  Benedict. 


For  claimant,  Be^e^  WUeax  i&  Hdblz. 
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MAY,  1874. 

HOEATIO   NELSON  v.  THE  NATIONAL  STEAM- 

SHIP  COMPANY. 

Bill  of  Laoiko. — Damage  to  Cargo. — Brbakaob. — Nsoliobncs. — 

evtdsnos. 

CaalcB  of  plambago  were  brought  in  differeot  ships  of  a  line,  ander  bills  of  kding 
which  exempted  the  ship  from  damages  resulting  from  leakage,  or  breakage, 
or  from  stowage,  however  sach  damage  might  be  caased.  On  some  of  the  bills 
of  lading  were  memoranda,  that  the  casks  were  loose  when  shipped.  The  con- 
signees brought  suit  against  the  owner  of  the  vessels  to  recover  for  plumbago 
loet  out  of  the  casks,  as  they  claimed  by  reason  of  injury  to  the  casks  from 
careless  handling : 

Held,  That  the  exemption  in  the  bills  of  lading  was  not  sufficient  to  exempt  the 
owners  from  loss  arising  fh>m  their  negligence ; 

That  in  the  cases  where  the  memoranda  that  the  casks  were  loose  were  on  the  bills 
of  lading,  the  presumption  would  be  that  any  loes  which  occurred  arose  from 
such  loose  condition  of  the  casks. 

Benedict,  J.  This  action  is  bronght  to  recover 
damages  of  the  National  Steamship  Company,  for  loss 
and  injury  to  certain  shipments  of  plumbago. 

It  is  founded  upon  seven  different  bills  of  lading, 
issued  on  seven  different  voyages,  made  by  five  different 
steamers  all  owned  by  the  defendants. 

Owing  to  the  lapse  of  time  and  the  number  of  ship- 
ments, there  is  much  confusion  in  the  evidence,  and  it  is 
with  difficulty  that  the  facts  appertaining  to  each  ship- 
ment can  be  ascertained.  It  is  clear,  however,  that  in 
every  one  of  the  shipments  casks  of  plumbago  came  out 
in  bad  order,  and  that  there  was  not  only  a  loss  of  part 
of  the  contents,  but  an  injury  to  the  remainder  from  the 
admixture  of  dirt,  which  occurred  in  shoveling  up  from 
the  wharf  plumbago  which  had  escaped  from  the  casks. 

One  of  the  grounds  of  defense  is  that  the  loss  was 
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caused  by  the  fact  that  the  casks  were  rotten  and  unable 
to  retain  their  contents,  and  parts  of  staves  are  produced 
in  Oourt  which  are  clearly  unsound.  These  staves  were 
taken  from  two  casks  in  one  of  the  shipments.  With  this 
exception  the  evidence  as  to  a  bad  condition  of  the  casks 
is  general  in  its  character,  and  insufScient  to  account 
for  the  bad  order  in  which  the  merchandise  arrived. 
On  the  other  hand,  there  is  evidence  equally  positive 
that  the  casks  were  good,  and  the  claim  is  that  the  loss 
arose  not  from  insufSciency  of  the  casks  but  from  the 
breaking  of  the  staves  caused  by  bad  stowage. 

None  of  the  bills  of  lading  contain  any  reference  to  a 
rotten  or  weak  condition  of  the  casks.  The  burden  of 
showing  that  the  loss  arose  from  the  rotten  condition  of 
the  staves  is  therefore  upon  the  defendants,  and  the 
general  evidence  produced  to  that  effect  does  not  ena- 
ble me  to  charge  this  loss  to  a  bad  condition  of  the  casks, 
except  in  the  one  instance  where  it  is  positively  proved 
that  two  casks  in  the  shipment  were  rotten.  The  main 
ground  of  defense  is  that  the  bills  of  lading  relieve  the 
defendants  from  liability  for  loss  or  damage  arising  from 
leakage  or  breakage,  or  resulting  from  stowage,  however 
such  damage  may  be  caused.  This  exception  in  the  bills 
of  lading  is  not  sufficient  to  exempt  the  defendants  from 
loss  arising  from  their  negligence.  The  evidence  dis- 
closes negligence  in  the  stowage  of  the  shipment  by  the 
Denmark,  of  May  2d  (No.  1).  A  neglect  of  proper  care 
of  this  merchandise  while  on  the  deck  before  delivery 
also  appears.  Damage  from  neglect  in  the  stowage  of 
the  shipment  by  the  Helvetia,  of  June  2d  (No.  2),  is  also 
shown,  as  well  as  careless  handling  of  the  merchandise 
in  landing,  whereby  some  of  the  casks  were  broken  and 
contents  lost,  together  with  injury  to  portions  of  it  by 
admixture  of  dirt,  &c.,  &c.,  while  on  the  ship'or  on  the 
wharf.  The  loss  on  these  two  shipments  is  therefore 
chargeable  to  the  defendants.  , 

The  bill  of  lading,  shipment  by  the  Erin  (No.  3),  con- 
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tains  a  memorandam  that  the  casks  were  loose  whea 
shipped,  and  the  presumption  that  such  loss  as  appears 
from  these  casks,  of  such  an  article  as  plumbago,  arose 
from  the  loose  condition  of  the  casks  is  sufficient  to 
overcome  any  evidence  in  the  case  tending  to  show  the 
loss  to  have  resulted  from  bad  stowage. 

As  to  shipment  by  the  Denmark  (No.  4),  it  is  not 
claimed  that  there  was  bad  stowage,  and  no  evidence  of 
other  neglect.  As  to  shipment  by  the  Queen  (No.  5), 
the  bill  of  lading  contains  a  memorandum  that  the  casks 
were  loose  when  shipped,  and  there  can  be  no  recovery, 
for  the  reasons  above  stated  in  respect  to  No.  3.  As  to 
shipment  by  the  Queen  (No.  6),  it  is  not  claimed  that 
there  was  any  bad  stowage,  and  no  evidence  of  other 
neglect.  In  shipment  No.  7  were  the  two  casks  proved 
to  be  rotten,  and  the  deficiency  claimed  should,  upon  the 
evidence,  be  charged  to  the  bad  condition  of  the  casks. 

My  conclusion,  therefore,  is  that  the  libellants  are 
limited  in  their  recovery  to  the  loss  they  have  sustained 
upon  the  two  shipments  first  above  mentioned  (No.  1 
and  No.  2).  Any  loss  of  quantity  or  of  value  by  the  ad- 
mixture of  foreign  matter  upon  these  two  shipments 
they  are  entitled  to  a  decree  for. 

A  reference  will  be  had  to  ascertain  the  amount  of 
the  damage  in  accordance  with  this  opinion. 

For  libellants,  Beebe,  Wilcox  cfe  Hobls. 

For  respondents,  John  Chetwood. 


*    MAY,  18W.  34:3 
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TWO  HUNDEBD  AND  TWO  TONS  OF  COAL. 

Salvaox. — Contract  bt  Mastxr. 

When  a  contract  for  salrage  of  a  canal-boat  and  cargo  waa  made  by  the  master, 
the  aanken  boat  being  within  easy  reach  of  all  parties  interested : 

Mtid,  That  snch  contract  must  be  closely  scratinized ;  that  the  rate  agreed  upon 
being  exorbitant,  the  contract  would  ifot  be  upheld,  and  the  amount  of  sal- 
Tage  would  be  reduced  from  $900  to  $250. 

Thb  canal-boat  John  0.  Ohnrchill,  loaded  with  coaU 
sank  in  the  Kill  von  Kull ;  and  the  master,  without  con- 
sultation with  the  owners  of  the  cargo,  agreed  with  the 
libellant  to  give  him  sixty  per  cent,  of  the  value  of  the 
eargo  for  the  raising  and  recovery  of  it.  The  owners  of 
the  cargo  disputed  the  claim  as  exorbitant,  and  the 
salvor  libelled  the  cargo  so  recovered. 

For  libellant,  Goodrich  A  Wheeler. 

For  claimants,  John  McDonald. 

Bbnedigt,  J.  This  action  is  brought  to  condemn 
the  cargo  of  the  canal-boat  John  0.  Ohurchill,  for  serv- 
ices in  the  nature  of  salvage,  rendered  by  the  libellant 
in  raising  the  coal  in  the  canal-boat  from  a  place  where 
she  had  sunk  in  the  Kill  von  Kull.  The  proofs  show  a 
written  contract  made  between  the  master  of  the  boat 
and  the  libellant,  that  the  latter  should  raise  the  boat 
and  cargo,  and  receive  for  his  compensation  sixty  per 
cent,  of  the  value  of  boat  and  cargo,  which  would  be 
some  nine  hundred  dollars.  This  contract  is  set  up  in 
the  libel,  but  the  prayer  of  the  libellant  is  for  such  com- 
pensation as  may  be  just.  Agreements  to  pay  for  sal- 
vage services  made  by  masters  of  canal-boats,  when 
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within  easy  reach  of  all  parties  interested  in  the  prop* 
erty  to  be  saved,  are  subject  to  be  closely  scnitini2ed« 
and  will  not  be  upheld  in  a  Court  of  Admiralty  when  it 
appears  that  the  price  agreed  on  by  the  master  is  unrea- 
sonable or  exorbitant. 

In  the  present  case  the  proofs  show  afBrmatiYely  a 
situation  of  the  boat  and  her  cargo  which  would  not  jus^ 
tify  an  agreement  to  pay  so  large  a  portion  as  sixty  per 
cent.,  and  satisfy  me  that  justice  will  be  done  to  the 
libellant  if,  in  view  of  all  the  circumstances,  the  sum  of 
$260  be  awarded  to  him  for  his  services  in  respect  to  the 
cargo,  with  the  costs  of  this  action. 

Let  a  decree  to  that  effect  be  entered* 


Soirf^tnt  gislrtrt  of  gtto  Jorh- 

JUNE,  1874. 

THE  STBAMEE  ELEOTEA. 
THE  STEAMTUG  NIAGARA. 

Collision  in  East  River. — Steamers  Crobsing.— Tea  and  Tow.— 

Rules  14  and  20  (now  19  and  23). 

A  ship  lying  with  faer  Btern  towards  the  river,  at  the  upper  Bide  of  a  pier  la 
Brooklyn,  below  the  Fnlton  ferry,  was  to  be  taken  ont  by  the  tug  N.,  assisted 
by  another  tog,  the  P.  The  N.  was  fastened  on  the  port  side  of  the  ship,  as 
she  lay  alongside  of  the  pier,  while  the  P.  took  a  line  from  her  starboard 
quarter,  and  the  two  backed  the  ship  out  till  she  was  clear  of  the  pier,  when 
the  P.  swung  in  alongside  of  the  ship  on  her  starboard  side.  The  steamer  E., 
coming  down  the  East  river,  as  she  was  about  abreast  of  the  Fulton  ferry,  found 
on  her  starboard  hand  a  boat  towing  a  raft  of  spars,  and  a  schooner  coming  np 
the  river  and,  on  the  port  hand,  the  ship  thns  backing  ont.  She  gave  one 
whistle,  and  kept  on,  going  as  close  to  the  schooner  as  possible.  Jast  before 
she  reached  the  ship,  the  tog  N.  stopped  backing  and  went  ahead,  bnt    the- 


JUNE,   1874.  345 


The  Steamer  Eleetra.    The  Steamtog  Niagara. 


stem  of  the  ship  came  in  collision  with  the  side  of  the  £.    The  owners  of  the 

ship  filed  a  libel  against  the  E.  to  recover  the  damages  sustained  by  tbe  ship, 

and  the  owners  of  the  E.  filed  a  libel  against  the  N.  to   recorer  the  damagea 

sustained  by  her : 
HM,  That  the  case  was  not  one  in  which  the  E.  was  bound  to  keep  her  course 

and  the  N.  was  boond  to  keep  ont  of  her  way,  under  the  14th  (now  19th)  and 

18th  (now  2Sd),  Articles  of  the  Rules  for  avoiding  collisions ; 
That  the  N.,  being  incumbered  with  a  ship  in  tow,  and  proceeding  stern  foremost, 

could  not  turn  out  of  her  course  without  difficulty,  or,  by  the  movement  of  her 

engine,  control  with  facility  the  movement  of  the  ship ; 
That  it  was,  therefore,  a  case  of  special  circumstances,  under  article  20  (now  24) ; 
That  the  E.  was  in  fault,  in  keeping  on  with  undiminished  speed,  when  she  saw 

the  ship  backing  out ; 
That  the  N.  was  not  in  fault. 

Blatchfobd,  J.  On  the  I2th  of  June,  1872,  at  a 
qaarter  past  7  o'clock  a.m.,  or  thereabouts,  the  ship 
Carrie  Beed,  owned  by  Samnel  6.  Beed,  the  libellant  in 
the  first  above  entitled  suit,  was  lying  with  her  stem 
out  towards  the  river,  and  her  stem  towards  the  shore, 
at  the  east  or  upper  side  of  a  pier  at  Harbeck's  stores, 
in  the  city  of  Brooklyn,  in  the  East  river,  and  parallel 
with  the  length  of  said  pier.  She  was  not  loaded,  and, 
with  a  view  to  transport  her  to  a  pier  on  the  opposite 
side  of  the  river,  to  be  loaded,  the  steamtug  Niagara 
and  the  steamtug  President  came  to  her,  to  tow  her. 
The  Niagara,  which  is  the  vessel  sued  in  the  second 
above  entitled  suit,  was  lashed  with  her  starboard  side 
against  the  port  side  of  the  Carrie  Beed,  her  stem  point- 
ing the  same  way  with  the  stem  of  the  Carrie  Beed. 
The  President  took  a  line  from  the  Carrie  Beed,  from 
the  starboard  quarter  aft  of  the  Carrie  Beed  to  the  stem  # 
bitts  of  the  President,  the  stem  of  the  President  heading 
towards  across  the  river,  with  a  view,  as  the  Niagara 
should  back,  to  have  the  President  go  ahead,  and  by 
pulling  on  said  line,  keep  the  side  of  the  Carrie  Beed 
which  was  next  to  the  pier  from  unduly  pressing  against 
the  pier,  as  she  was  backed  out.  The  Niagara  backed 
and  the  President  pulled  until  the  Carrie  Beed  had  gone 
out  a  certain  distance,  when  the  President  swung  around^ 
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-still  holding  fast  by  said  line,  with  a  view  to  lash  herself 
along  the  starboard  side  of  the  Oarrie  Beed,  with  her 
stem  pointing  the  same  way  with  the  stem  of  the  Oarrie 
Beed.  While  the  Oarrie  Beed  and  the  tugs  were  in  this 
position,  the  steamer  Electra,  the  vessel  sued  in  the 
first  above  entitled  suit,  owned  by  the  libellants  in  the 
second  above  entitled  suit,  came  down  the  East  river 
from  the  eastward,  on  a  trip  from  Providence  to  New 
York ;  and  she  and  the  Oarrie  Beed  came  into  collision. 
The  port  side  of  the  Electra,  at  some  distance  aft  from 
her  stem,  came  into  contact  with  the  stern  of  the  Oarrie 
Beed.  On  the  part  of  the  Oarrie  Beed,  $10,000  damages 
are  claimed,  and  on  the  part  of  the  Electra  $1,600. 

The  Oarrie  Beed  charges  that  the  collision  was  the 
fault  of  the  Electra,  in  not  keeping  a  course  down  the 
middle  of  the  river,  in  running  too  close  to  the  Brooklyn 
shore,  in  running  at  too  great  a  rate  of  speed,  in  not 
changing  her  course  so  as  to  avoid  the  Oarrie  Beed,  and 
in  not  slowing,  stopping  and  backing  in  time  to  avoid 
the  collision.  It  is  contended  for  the  Oarrie  Beed,  that, 
at  the  time  of  the  collision,  her  stem  was  just  clear  of 
the  outer  end  of  the  pier,  and  that  the  Electra  came 
along  at  a  full  rate  of  speed,  improperly  close  to  the 
Brooklyn  shore,  and  did  not  stop,  back  or  change  her 
course. 

The  case  set  up  on  the  part  of  the  Electra  is,  that, 
as  she  was  coming  from  the  eastward,  and  approached 
the  Fulton  ferry  slip  on  the  Brooklyn  side,  she  saw  in 
the  river  to  the  west  of  or  below  the  Fulton  ferry,  a 
boat  towing  some  spars,  a  lighter  which  apparently  was 
bound  to  Kew  York,  and  a  schooner  which  was  heading 
towards  New  York ;  that  the  only  proper  and  safe  course 
for  the  Electra  was  to  go  under  the  stem  of  the  schooner 
and  between  her  and  the  Brooklyn  shore ;  that  it  was 
not  prudent  for  her  to  attempt  to  go  nearer  the  New 
York  shore  than  she  did ;  that  she  also  saw  the  Oarrie 
Beed  being  towed  out  stem  foremost  by  the  Niagara 
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fastened  aloDgside  of  her ;  that  the  Electra  blew  one 
blast  of  her  whistle,  as  a  signal  to  the  Niagara  not  to 
come  out  so  far  into  the  river  as  to  interfere  with  the 
passage  of  the  Electra ;  that  the  Niagara  did  not  pay 
any  attention  to  the  said  whistle,  and  did  not  take 
proper  measures  to  avoid  the  Electra,  as  it  was  her  duty 
to  do,  but  towed  the  Oarrie  Seed  so  far  out  into  the 
stream,  that,  before  the  Electra  could  pass  by  the  Oarrie 
Reed  and  the  Niagara,  the  Oarrie  Beed  was  carried  stem 
foremost  against  the  side  of  the  Electra,  striking  her 
nearly  amidships ;  that  it  was  not  possible  for  the  Electra 
to  have  sheered  further  to  starboard,  by  reason  of  the 
fact,  that,  when  the  said  schooner,  which  was  nearly 
ahead  of  the  Electra's  course,  had  passed  slightly  to  the 
starboard  of  that  course,  she  suddenly  changed  her 
course,  which  would  otherwise  have  carried  her  far  over 
towards  the  New  York  shore,  and  headed  directly  up  the 
East  river,  on  a  course  nearly  parallel  with  the  course  of 
the  Electra;  that,  as  soon  as  that  change  of  the 
schooner's  course  was  seen,  the  helm  of  the  Electra  was 
slightly  starboarded,  until  her  course  was  such  as  to 
enable  her  to  clear  the  said  schooner,  when  her  helm  was 
again  changed,  in  order  to  give  as  much  room  as  possible 
to  the  Niagara  with  the  Oarrie  Beed  in  tow ;  that  the 
collision  was  occasioned  by  the  fault  of  the  Niagara,  in 
that  she  paid  no  attention  to  the  whistle  of  the  Electra, 
and  in  that  she  had  not  a  proper  and  sufScient  lookout, 
and  in  that  she  failed  to  avoid  the  Electra,  which  was  on 
her  starboard  hand,  and  whose  course  was  crossing  hers, 
and  in  that  she  failed  to  stop  in  time,  or  to  change  the 
direction  of  the  Oarrie  Beed  from  a  backward  to  a  forward 
motion  in  time,  and  thus  carry  her  clear  of  the  course  of 
the  Electra,  when  there  was  abundant  room  between  the 
tug  and  the  piers  for  the  tug  to  have  done  so  ;  and  that 
the  collision  could  not  have  been  avoided  by  any  action 
on  the  part  of  the  Electra. 

The  evidence  shows,  that  the  Electra  distinctly  saw. 
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from  a  point  a  long  distance  up  the  river,  that  the  Oarrie 
Beed  was  being  backed  ont  into  the  river  from  the  piers, 
stem  foremost,  by  a  tug  which  was  herself  proceeding 
stem  foremost,  and  was  interposed  between  the  Oarrie 
Beed  and  the  Electra.  Yet,  confessedly,  the  Electra, 
seeing  in  the  river  between  the  Oarrie  Beed  and  the 
New  York  shore,  the  lighter,  the  tow  of  spars  and  the 
schooner,  kept  on  without  slacking  her  speed,  or  stop- 
ping and  reversing,  at  any  time  before  the  collision,  tak- 
ing the  chance  of  getting  around  the  stem  of  the  Oarrie 
Beed  before  the  passage  by  should  be  closed.  All  this 
time  she  saw,  or  ought  to  have  seen,  that  the  Oarrie 
Beed  was  backing  and  moving  out  into  the  river,  and 
upon  the  course  of  the  Electra.  She  now  seeks  to  avail 
herself  of  the  principle  of  Article  14  of  the  steering 
and  sailing  Bules,  by  insisting  that  the  course  of  the 
Electra,  as  one  steam  vessel,  .and  the  course  of  the 
Niagara  and  the  Oarrie  Beed,  regarded  as  another  steam 
vessel,  were  crossing  courses,  and  so  crossing  as  to  in- 
volve risk  of  collision,  and  that  the  Niagara  and  the 
Oarrie  Beed,  as  having  the  Electra  on  their  own  star- 
board side,  were  bound  to  keep  out  of  the  way  of  the 
Electra,  and  the  Electra  was  bound,  under  Article  18, 
to  keep  her  course.  But,  Article  20  of  the  Bules  pro- 
vides, that  nothing  therein  shall  exonerate  any  ship  from 
the  consequences  of  the  neglect  of  any  precaution  which 
may  be  required  by  the  special  circumstances  of  the  case ; 
and  Article  16  provides,  that  every  steamship,  when  ap- 
proaching another  ship,  so  as  to  involve  risk  of  collision, 
shall  slacken  her  speed,  or,  if  necessary,  stop  and  re- 
verse. 

A  steamtug  with  a  ship  in  tow,  especially  when  both 
vessels  are  proceeding  stem  foremost  out  of  a  slip  or 
from  a  pier  into  a  waterway,  is  in  a  very  diiferent  situ- 
ation from  a  steamer  which  is  unincumbered  and  ia 
moving  stem  foremost.  The  Niagara,  thus  incum- 
bered, and  proceeding  stern  foremost,  slowly  and  cau- 
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tionsly,  could  not  turn  out  of  her  course  and  turn 
into  it  again  without  difSculty  and  without  incon- 
venience. She  could  not,  by  the  movement  of  her 
engine,  control  with  any  facility  the  movement  back- 
ward or  forward  of  the  mass  composed  of  herself  and 
the  Oarrie  Beed  (T^e  Independence,  1  Imshington,  270). 
There  were,  thus,  special  circumstances  in  the  case,  which 
called  on  the  Electra,  seeing,  as  she  did,  at  a  sufScient 
distance  off,  the  two  vessels  moving  out  stem  foremost, 
to  take  all  the  precautions  to  avoid  a  collision  with  either 
of  the  two  vessels,  which  such  special  circumstances 
called  for.  An  obvious  precaution  was  not  to  keep  on, 
as  she  did,  with  undiminished  speed.  The  evidence 
shows  that  she  could  easily  have  avoided  the  collision  if 
she  had  stopped  and  reversed  at  a  sufficient  distance  off, 
as  required  by  Article  16.  Bisk  of  collision  was  appa- 
rent at  a  sufficient  distance  off  to  have  enabled  her,  by 
stopping  and  reversing,  to  avoid  the  collision  which  hap- 
pened. I  must,  therefore,  hold  the  Electra  to  have  been 
in  fault. 

In  regard  to  fault  on  the  part  of  the  Niagara,  I  am 
not  prepared  to  hold  that  a  tug  situated  as  the  Niagara 
was,  was  bound,  under  Article  14,  to  keep  out  of  the  way 
of  the  Electra.  When  the  Niagara  started  to  back  the 
Oarrie  Beed  out,  the  Electra  could  not  have  been  in 
sight.  There  was  a  projecting  point  on  the  shore  above 
where  the  Niagara  started,  which  gave  to  her  a  restricted 
view  up  the  river.  She  moved  out  slowly.  The  Electra 
came  down  at  rapid  speed,  without  checking  or  slacken- 
ing such  speed*  The  Niagara,  as  soon  as  danger  was  or 
ought  to  have  been  visible  to  her,  stopped  her  engine 
and  reversed  it,  so  as  to  try  and  give  herself  and  the 
Carrie  Beed  motion  towards  the  Brooklyn  shore,  and 
away  from  the  course  of  the  Electra.  She  did  all  she 
could  do,  and  all  she  was  bound  to  do,  to  avoid  the  col- 
lision. 

There  must  be  a  decree  for  the  libellant  in  the  suit 
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against  the  Electra,  and  the  libel  in  the  soit  against  the 
Niagara  must  be  dismissed. 

TF.  J2.  Beebe^  for  the  Niagara  and  the  Carrie  Seed. 

U.  C.  Benedict  and  J2.  D.  Benedictj  for  the  Electra. 


JUNE,  1874. 
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Collision  in  Hell  Gats. — Stbamsr  and  Schoonjer. — Kbxfino 

Course. — Choice  of  Courses. 

A  Bteamboat  going  eastward  against  an  ebb  tide,  through  Hell  Gate,  at  night, 
as  she  approached  the  bend  in  the  channel  at  Halletf  s  Point,  saw  the  red  light 
of  a  schooner  coming  through  the  Gate.  The  wind  was  aboat  north  northwest. 
The  light  was  seen  on  the  starboard  bow  of  the  steamboat.  The  latter  went 
on  and  ported  her  wheel,  so  as  to  go  around  the  Point  and  meet  the  tide  head  on. 
Just  before  she  reached  the  tide,  the  schooner,  being  then  about  two  or  three 
hundred  feet  from  the  steamboat,  and  on  the  steamboat's  port  bow,  starboarded 
her  helm,  and  let  go  her  sheet,  to  turn  around  the  Point  into  the  channel  in 
which  the  steamboat  was.  This  movement  brought  the  green  light  of  th» 
schooner  into  view  from  the  steamboat,  and  shut  in  her  red  light,  whereupon  the 
engine  of  the  steamboat  was  stopped,  and  her  helm  was  pnt  amidships,  but  the 
vessels  came  into  collision,  the  stem  of  the  steamboat  striking  the  starboard  side 
of  the  schooner  aft  of  the  main  rigging : 

ffdd,  that,  in  that  difficult  and  dangerous  channel,  the  steamboat  was  in  fiiult  in 
not  waiting,  before  turning  Halletf  s  Point,  until  she  knew  whether  the  schooner 
was  intending  to  turn  into  the  channel  in  which  the  steamboat  was,  or  not ; 

That,  although  the  schooner  intended  all  the  time  to  take  the  east  channel,  and 
took  the  necessary  and  proper  steps  to  turn  into  it,  and  in  that  sense  kept  her 
course,  yet,  seeing  the  steamboat  as  she  did,  and  knowing  that  the  latter  had 
but  one  course  to  take  if  she  kept  on,  while  she  herself  had  the  choice  of  turn- 
ing into  the  east  channel  or  taking  either  one  of  two  other  channels,  she  was  in 
fault  in  not  holding  herself  up  to  the  wind,  and  refraining  from  starboarding 
and  letting  her  sheet  go,  until  she  had  gone  by  the  steamboat ; 

That  both  vessels  were  in  fault,  and  the  damages  must  be  apportioned. 
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Blatohfobb,  J.  On  the  2d  of  May,  1872,  at  about 
midnight,  the  schooner  William  B.  Eaiapp,  owned  by 
the  libellants,  and  loaded  with  a  cargo  of  sand,  collided 
with  the  steamboat  Oity  of  Hartford,  off  Hallett's  Point, 
in  Hell  Oate,  and  she  and  her  cargo  were  thereby  sunk 
and  totally  lost.  The  schooner  was  proceeding  towards 
New  York,  and  the  Oity  of  Hartford  was  on  a  trip  from 
New  York  to  New  Haven.  The  starboard  side  of  the 
schooner  was  struck  by  the  stem  of  the  steamboat.  The 
schooner,  just  before  the  collision,  had  starboarded  her 
helm  and  let  her  main  sheet  run  off  so  as  to  go  around 
Hallett's  Point,  and  down  the  east  channel,  which  was 
the  same  channel  the  steamboat  was  in.  The  wind 
was  about  north  northwest,  a  fresh  breeze,  and  the  tide 
was  ebb.  The  answer  alleges,  that  the  schooner  im- 
properly and  unexpectedly  changed  her  course,  and  did 
not  have  a  competent  lookout,  properly  stationed  and 
faithfully  attending  to  his  duties  ;  that,  if  the  schooner 
had  continued  the  course  upon  which  she  was  heading 
when  first  discovered,  the  steamboat  could  and  would 
have  passed  her  on  her  port  side,  at  a  safe  distance ;  and 
that,  in  so  changing  her  course,  the  schooner  so  baffled 
the  navigation  of  the  steamboat,  as  to  prevent  her  keep- 
ing away  from  the  schooner,  and  as  to  render  a  collision 
inevitable. 

The  steamboat  had  her  proper  lights  set  and  burning. 
She  was  a  large  vessel,  270  feet  long.  She  had  gone  up 
on  the  east  side  of  Blackwell's  Island.  Her  master,  her 
pilot  and  two  wheelsmen  were  in  her  pilot-house.  She 
had  a  lookout  at  her  bow.  When  she  had  reached  a 
point  two  or  three  lengths  below  Flood  Bock,  her  master 
and  her  pilot  saw  the  red  light  of  the  schooner  bearing 
about  three  points  on  the  starboard  bow  of  the  steam- 
boat. At  that  time  the  steamboat  was  heading  about 
northeast.  The  schooner  was  then  some  distance  to  the 
eastward  of  Hallett's  Point,  and  below  Negro  Point. 
At  I^lood  Bock,  the  steamboat,  as  it  was  necessary  and 
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proper  for  her  to  do,  to  go  around  Hallett's  Point,  and 
meet  the  ebb  tide  there  stem  on,  ported  her  wheel,  and 
swung  gradually  to  starboard,  on  a  swing  whieh,  by  the 
time  she  met  the  tide  at  the  Point,  would  amount  to  a 
change  of  her  heading  so  that  she  would  head  east, 
being  a  change  of  four  points.  Just  before  the  steam- 
boat reached  the  tide  at  the  Point,  and  when  the  two 
yesseis  were  not  more  than  the  length  of  the  steamboat 
apart,  the  green  light  of  the  schooner  came  into  the 
view  of  those  in  the  pilot-house  of  the  steamboat,  and 
immediately  afterwards  the  red  light  of  the  schooner 
went  out  of  their  view,  and  the  collision  ensued.  The 
green  light  of  the  schooner,  when  it  so  appeared,  ap- 
peared a  little  on  the  port  bow  of  the  steamboat,  and  the 
red  light  of  the  schooner,  when  it  disappeared,  was  a 
little  on  the  port  bow  of  the  steamboat.  Notwithstand- 
ing the  swinging  of  the  steamboat  to  starboard  at  the 
time,  the  green  light  of  the  schooner  crossed  the  bow  of 
the  steamboat,  from  her  port  to  her  starboard,  so  that 
the  schooner  was  struck  just  aft  of  her  main  rigging. 
As  soon  as  the  green  light  of  the  schooner  came  into 
view,  the  engine  of  the  steamboat  was  stopped,  and  her 
wheel  was  let  go  to  midships.  She  was  in  a  rapid  and 
dangerous  tide,  the  schooner  was  sailing  at  the  rate  of 
seven  miles  an  hour,  and  the  collision  came  so  soon  after 
the  green  light  of  the  schooner  appeared,  that  it  is  quite 
evident  that  nothing  which  the  steamboat  could  have 
done,  after  she  saw  the  green  light  of  the  schooner, 
would  have  avoided  the  collision. 

To  those  on  the  schooner,  the  green  and  white  lights 
alone  of  the  steamboat  were  visible,  until  just  before  the 
collision,  when  the  steamboat's  red  light  also  came  into 
their  view. 

The  channel  at  the  place  of  collision  is  narrow,  the 
tide  strong,  and  the  navigation  intricate  and  dangerous. 
The  entire  bend  around  the  Point  is  six  points,  from 
northeast  to  east  southeast,  or  from  west  northwest  to 
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soathwest.  The  tide  was  favorable  for  the  schooner ; 
and  the  steamboat,  seeing  the  red  light  of  the  schooner 
a  considerable  distance  above  Hallett's  Point,  when  the 
steamboat  was  below  Flood  Bock,  could  not  tell  whether 
the  schooner  was  intending  to  go  through  the  east  chan- 
nel, the  middle  channel,  or  the  main  ship  channel,  for 
the  schooner  was  at  a  point  where  she  might  still  have 
elected  to  go  through  either  one  of  the  three  channels, 
and  she  was  free  to  do  so.  It  was  the  duty  of  the 
steamer  to  avoid  the  schooner,  and.  it  was  the  duty  of 
the  schooner  to  keep  her  course,  and  not  to  embarrass 
the  movements  of  the  steamboat.  It  would  have  been 
very  easy  for  the  steamboat,  seeing  the  red  light  of  the 
schooner,  and  uncertain  whether  the  schooner  was,  or 
was  not,  intending  to  go  through  the  east  channel,  to 
stop  and  reverse,  before  porting,  at  Flood  Bock,  so  as, 
by  the  aid  of  the  adverse  tide,  to  check  her  speed,  until 
the  movements  of  the  schooner  should  be  developed. 
In  such  case,  the  steamboat  being  necessarily  to  the 
westward,  with  a  view  to  go,  by  porting,  around  Hal- 
lett's  Point,  the  schooner,  coming  down  the  east  chan- 
nel, would  have  passed  to  the  eastward  of  the  steam- 
boat. Even  if  there  had  been  no  collision  in  this  case, 
the  steamboat  was  going  on  with  unabated  speed,  with 
the  certainty  of  meeting  the  coming  sailing  vessel  in  the 
most  dangerous  part  of  the  strait.  I  cannot  but  regard 
the  steamboat  as  in  fault,  in  not  waiting  to  see  which 
channel  the  schooner  would  take. 

Was  the  schooner,  also,  in  fault  ?  Did  she  keep  her 
course,  or  did  she  embarrass  the  steamboat?  In  one 
sense,  the  schooner  kept  her  course,  for  she  intended,  all 
the  time,  to  go  down  the  east  channel,  and  she  took  the 
necessary  and  proper  steps  to  do  so,  and  she  turned  into 
the  east  channel.  But  she  saw,  all  the  time,  that  the 
steamboat,  if  continuing  to  move  forward,  had  but  one 
channel  to  go  in,  to  round  Hallett's  Point.  If  the 
steamboat  continued  to  advance,  she  must  swing  around 
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to  her  own  starboard.  With  the  wind  north  northwest, 
and  the  channel  from  Ne^o  Point  to  Hallett's  Point 
running  aboat  east  southeast  and  north  northwest,  and 
the  tide  as  it  was,  the  schooner,  before  she  starboarded 
and  let  her  sheet  run  off,  must  have  been  going  substan- 
tially with  the  tide,  without  much  aid  from  the  wind, 
and,  if  not  shaking,  was  hauled  very  close  to  the  wind ; 
and  it  ought  to  have  been  seen  by  the  schooner,  that,  if 
the  steamboat  should  come  on,  and  the  schooner  should 
starboard  to  go  down  the  east  channel,  the  courses  of 
the  two  vessels  would  be  likely  to  cross  each  other,  and 
in  such  proximity  as  to  involve  danger  of  collision.  As 
it  was  apparent,  therefore,  that  the  steamboat  was  not 
in  the  main  ship  channel,  or  in  the  middle  channel,  and 
as  the  schooner  could  equally  well  have  gone  down 
either  one  of  those  two  channels,  I  think  the  schooner 
must  be  held  in  fault  for  not  holding  herself  up  to  the 
wind,  and  refraining  from  starboarding  and  letting  her 
sheet  go,  until  she  had  gone  by  the  steamboat.  As  it 
was,  she,  in  fact,  crossed  the  bows  of  the  steamboat,  as 
the  steamboat  was  moving  in  the  only  course,  and  the 
only  channel,  which  the  steamboat  could  take.  This 
manoeuvre  of  the  schooner  contributed  to  the  collision, 
and  for  it  the  schooner  must  be  held  in  fault. 

A  decree  will  be  entered  dividing  the  damages  be- 
tween  the  two  vessels. 

W.  B.  DarUng^  for  the  libellants. 
E.  B.  Oweny  for  the  claimants. 
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PAUL  J.  BA0K8TA0K  v.   OHAELBS  A.  BANKS. 

Assault  and  Battery. — Mats  and  Ssaman. 

The  mate  of  a  Teasel,  thinkiiig  that  one  of  the  boys  on  board  had  stolen  some 
money  from  him,  accused  him  of  theft,  while  he  was  seated  at  the  breakfast 
table,  with  the  mate  and  two  others.  The  boy  retorted  with  an  opprobrious 
epithet,  and  the  mate  struck  him  in  the  face,  and  he  fell  over  in  his  chair  against 
a  partition.  The  boy  filed  a  libel  against  the  mate  to  recoyer  damages  for 
assault  and  battery : 

ffeld.  Thai,  as  the  blow  was  not  giyen  in  the  course  of  discipline,  and  as  the  mate 
used  opprobrious  words  first,  the  assault  was  without  excuse ; 

That,  as  the  libellant  was  not  shown  to  haTe  suffered  any  permanent  or  serious 
injury,  the  Court  would  award  him  |20,  and  costs. 

Blatghfobd,  J.  The  libel  represents  this  as  a  case 
of  great  hardship.  It  alleges  that  the  respondent  beat 
the  head  of  the  libellant  against  the  cabin  ceiling,  and 
knocked  him  down,  and  pulled  his  hair,  and  jumped  on 
his  back  with  heavy  boots  after  he  was  down,  and  se- 
verely injured  him,  and  kicked  him  in  the  head,  and  cut 
and  severely  wounded  him  ;  and  that  the  libellant  was 
unable  for  a  long  time  to  perform  his  duties.  It  claims 
$2,000  damages.  The  oath  of  the  libellant  to  the  fore- 
going statement  of  the  libel  was  admitted  by  consent,  as 
evidence,  and  he  was  not  examined  or  cross-examined  as 
a  witness.  The  master's  affidavit  was  admitted  by  con- 
sent as  evidence,  setting  forth  that  he  found  the  libel- 
lant bleeding  and  his  head  cut  open,  and  that  he  was 
otherwise  severely  injured  and  suffering.  The  master 
was  not  examined  or  cross-examined. 

The  respondent  testifies,  that,  suspecting  the  libellant 
of  having  stolen  two  francs  from  his  pocket,  he  accused 
the  libellant,  while  he  was  seated  at  the  breakfast  table 
with  two  other  persons  and  the  respondent,  of  having 
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taken  the  maoeji  that  the  libellaiit  thea  allied  an 
'  attentive  epithet  to  the  respondeat ;  and  tiiat  theieapon 
the  respondent  hit  the  libellant  on  the  faee,  and  he  fell 
orer  in  his  chair  against  a  partition.  The  respondent 
denies  the  other  Tiolence  aUeged.  The  evidence  of  the 
reqiondent  is  sustained  by  that  of  one  of  the  other  two 
persons  who  were  at  the  table. 

The  blow  given  by  the  respondent,  who  was  the  mate 
of  the  vessel,  the  libellant  being  an  ordinary  seaman,  was 
not  given  in  the  conrBe  of  discipline,  or  to  enforce  obe- 
dience to  orders,  or  by  way  of  punishment.  As  for  op- 
probrious words,  the  mate  nsed  them  first  by  accn^g 
the  libellant  of  stealing.  The  assault  by  the  respondent 
was  without  legal  excuse.  But  the  libellant  is  not 
shown  to  have  suffered  any  permanent  injury  from  it, 
nor  can  I  conclude,  on  the  evidence,  that  it  was  serious 
in  its  character  or  consequences.  It  is  not  established 
that  the  libellant  was  rendered  by  it  unfit  for  attending 
to  his  duties.  I  award  to  the  libellant  the  sum  of  920 
and  costs. 


W.  B.  BeOe,  for  the  libellant. 

jB.  D.  Benedict^  for  the  respondent. 


JUNE,  1874. 

THE  BABE  JOHN  J).  HOLBBOOK. 

Ssamav'b  Wages. — ^Extba  Pat. — ^Attachmbht. 

The  wages  of*  fleanum  are  not  sobject  to  attachment 

A  mate  filed  a  libel  against  a  reasel  to  recorer  wages  due  him.  One  of  the  own- 
ers defended  the  action  on  the  ground  that  an  attachment  of  the  amoont  due 
bad  been  served  on  him: 

SM,  That  the  mate  was  entitled  to  his  wages,  and  to  ten  days  extra  pay,  under 
the  85th  section  of  the  Shipping  Act  (17  U,  8.  8iaL  at  Larg%,  269,  now  g  4689 
of  the  Berised  Stotates.) 
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This  was  a  libel  fil^d  against  a  vessel  by  a  mate,  to 
recover  for  wages  due  him,  and  also  ten  days  double  pay 
fpr  the  delay  in  payment,  under  the  35th  section  of  the 
Shipping  Act  of  June  7th,  1872.  The  owners  defended  the 
action.  The  answer  was  put  in  by  one  of  the  owners, 
who  was  master  of  the  bark,  and  set  up  as  a  defence, 
that,  previous  to  the  filing  of  tlie  libel,  an  attachment 
had  been  served  upon  him,  in  a  suit  brought  against  the 
mate  in  this  Gourt,  in  a  cause  of  assault  and  battery. 
Ten  days  had  not  expired,  when  the  libel  was  filed,  from 
the  time  when  the  wages  were  due. 

For  libellant,  B.  D.  Benedict. 
For  claimant,  TF.  B.  Beebe. 

Blatohfobb,  J.  I  think  that,  under  section  35  of 
the  Shipping  Act,  the  libellant  is  entitled  to  double  pay 
for  ten  days.  Under  section  61  of  the  same  Act,  wages 
due  to  a  seaman  cannot  be  attached,  and  a  payment  of 
wages  to  a  seaman,  notwithstanding  an  attachment,  is 
valid.  Let  a  decree  be  entered  for  the  libellant  for  $225 
and  costs. 


JUNE,  1874. 

THE  SHIP  SABIONOBLLO. 

Bill   of   Lading. — Damage   to   Cargo. — Ska  Perils. — Negligent 

Stowage. 

A  shipt  bound  from  Leitb  to  New  York,  took  on  board  coal,  coal  oil,  railroad  iron* 
and  bales  of  paper  stock.  Sbe  gave  for  tbe  paper  stock  a  bill  of  lading,  ac- 
knowledging tbe  receipt  of  tbe  bales  in  good  condition,  and  excepting  perils  of 
tbe  sea.  She  met  with  heavy  weather  on  the  Toyage,  and  pumped  oil,  and,  on 
the  discharge  of  her  cargo,  some  of  the  casks  of  oil  were  found  to  be  empty, 
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from  leaks  caused  by  the  pressure  on  and  breakage  of  the  casks.    The  ^vpev 

stock  was  found  to  be  stuned  with  oil  and  coal  dust;  and  the  consignees  filed 

a  libel  against  the  ship  to  recover  the  damage : 
SM,  That,  the  damage  being  shown  to  have  occurred  on  board  the  vessel,  from 

oil  and  coal  forming  part  of  the  cargo,  the  burden  lay  on  the  ship  to  show  that 

it  arose  from  a  peril  excepted  in  the  bill  of  lading ; 
Thaty  although  the  shippers  of  the  paper  stock  knew  that  oil  was  to  be  taken  by 

the  vessel,  they  did  not  assume  all  risk  of  damage  to  it  from  the  oil ; 
That,  in  view  of  the  peculiar  character  of  the  coal  oil,  and  the  liability  of  injury 

to  the  paper  stock,  if  the  casks  should  leak,  the  ship  was  bound  to  use  especial 

care  in  stowing  the  paper  stock  and  the  oil,  with  reference  to  each  other ; 
That  such  care  was  not  taken,  and  there  was,  therefore,  negligence,  for  which  the 

vessel  was  liable. 

BiiATOHFOBl),  J.  This  is  a  suit  for  damage  to  bales 
of  paper  stock,  consisting  of  shavings  of  paper,  old 
books  and  pamphlets,  and  newspapers,  brought  by  the 
ship  Sabioncello,  from  Leith,  Scotland,  to  New  York, 
under  a  bill  of  lading  acknowledging  the  receipt  of  the 
goods  in  good  order  and  condition,  and  excepting  the 
perils  of  the  sea  and  the  dangers  of  navigation.  The 
bales  were  covered  with  bagging.  The  cargo  consisted 
of  1,324  barrels  of  coal  oil,  110  tons  of  coal,  150  tons  of 
old  railroad  iron,  and  these  bales  of  paper  stock,  158  in 
number,  covered  by  the  said  bill  of  lading.  The  libel 
alleges  damage  to  the  bales  of  paper  stock,  arising  from 
their  having  been  improperly  stowed  among,  or  under, 
or  near  the  barrels  of  oil,  and  that,  through  want  of 
proper  care,  the  vessel  permitted  the  paper  stock  to  be- 
come stained  by  oil  and  coal  dust,  whereby  it  was 
damaged. 

It  is  shown,  that  a  large  number  of  the  bales  of  paper 
stock,  when  they  came  out  of  the  vessel,  at  New  York, 
were  stained  and  saturated,  in  spots  extending  some 
distance  inward,  with  the  oil,  which,  in  some  instances, 
was  wet  and  fresh,  and  that  some  of  the  bales  were 
stained  with  coal  dust.  The  evidence  is  satisfactory  to 
show  that  the  oil  stains  were  made  on  board  of  the  ves- 
sel. The  bill  of  lading  acknowledges  the  external  good 
order  of  the  bales,  and  there  is  no  reliable  evidence  to 
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6how  that  any  of  the  stains  of  oil  or  of  coal  dust  were 
made  before  the  bales  of  paper  stock  were  put  on  board 
of  the  vessel.  The  question,  therefore,  arises,  whether 
the  damage  happened  by  the  perils  excepted  in  the  bill 
of  lading.  The  damage  to  the  goods  being  shown  to  have 
occurred  on  board  of  the  vessel,  from  oil  and  coal  forming 
part  of  the  cargo,  the  burden  lies  on  the  vessel  to  show 
that  the  damage  arose  from  a  peril  excepted  in  the  bill 
of  lading  (Clark  v.  Barnwell,  12  Howard,  272,  280). 
Accordingly,  the  answer  sets  up,  that  the  vessel,  on  her 
voyage,  encountered  gales  of  wind  and  heavy  seas,  and 
was  much  strained,  and  her  seams  were  opened,  and  she 
,  took  in  water ;  and  that,  owing  to  these  causes,  her 
cargo  shifted,  and  her  bulkheads  were  thrown  down,  and 
that  the  stains  of  oil  on  the  bales  of  paper  stock  arose 
from  the  exceptions  contained  in  the  bill  of  lading,  ex- 
empting the  vessel  from  liability  growing  out  of  the 
dangers  of  the  seas  and  the  accidents  of  navigation.  It 
is  shown  that  the  vessel,  during  the  voyage,  encountered 
three  gales,  and  was  on  her  beam  ends  more  than  once, 
and  leaked  some  about  her  upper  works  during  the 
gales ;  that,  when  the  weather  was  rough,  they  pumped 
a  great  deal  of  oil ;  that,  when  the  cargo  came  to  be  dis- 
charged, three  of  the  oil  casks  were  found  to  be  entirely 
ompty,  and  the  most  part  of  another  one  was  out,  and  a 
good  many  were  partly  empty,  and,  after  those  which 
were  partly  empty  were  filled  up,  there  were  seventeen 
empty  oil  casks  left ;  and  that  this  escape  of  oil  resulted 
from  pressure  on  and  breakage  of  the  casks.  But, 
even  assuming  that  the  evidence  shows  that  the  winds 
and  the  waves  caused  the  oil  casks  to  break,  and  the  oil 
to  escape,  so  that  it  reached  and  stained  the  bales  of 
paper  stock,  it  is  competent  for  the  libellants  to  show 
that  such  damage  might  have  been  avoided  by  the  exer- 
cise of  reasonable  skill  and  attention  on  the  part  of  the 
vessel.  The  libellants,  in  undertaking  to  show  that, 
must  establish  negligence  affirmatively.    In  considering 
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tbat  question,  however,  regard  must  be  bad  to  the  char* 
acter  of  the  cargo.  The  vessel  being  up  as  a  general 
ship,  the  libellants  may  not  be  at  liberty  to  say  that  it 
was  negligence  to  carry  oil  in  the  same  vessel  with  paper 
stock ;  but  yet  the  proposition  set  forth  in  the  answer, 
that,  as  the  shippers  of  the  paper  stock  knew  that  oil' 
was  to  be  taken  by  the  vessel,  such  shippers  assumed  all 
risk  of  damage  to  the  paper  stock  from  the  oil,  is  not  a 
sound  one.  The  true  rule  is,  that  the  peculiar  character  • 
of  the  coal  oil,  its  pungent  odor,  its  volatile  character, 
the  damage  certain  to  result  to  other  cargo  from  contact 
with  it,  the  liability  of  the  casks  containing  it  to  break 
by  pressure,  from  the  working  of  the  vessel,  and  let  out 
the  oil,  demanded  especial  care  in  stowing  the  paper 
stock  and  the  oil,  with  reference  to  each  other.  On  the 
evidence,  I  find  that  such  proper  care  was  not  exercised. 
The  certificate  of  the  surveyors  at  Leith,  introduced  in 
evidence  by  the  claimants,  certifying  as  to  the  manner 
in  which  the  cargo  was  stowed  at  Leith,  sets  forth  that 
the  casks  of  oil  were  stowed  in  both  ends  of  the  ship* 
Dhe  ship  had  but  one  deck,  but  had  cross  beams  in  the 
hold,  on  which  a  second  deck  could  be  laid.  The  cer- 
tificate states,  that,  in  the  forward  end  of  the  ship,  the 
oil  was  stowed  up  to  the  cross  beams,  and  that,  above 
such  oil,  to  the  deck,  bales  of  paper  stock  were  stowed ;. 
that,  in  the  after  end  of  the  ship,  the  oil  was  stowed  up 
to  the  deck,  with  a  platform  on  the  cross  beams,  to  pre- 
vent undue  pressure ;  that  part  of  the  coal  was  stowed 
in  the  bottom  amidships,  with  iron  on  top,  and  bales  of 
paper  stock  on  top  of  the  iron,  to  the  cross  beams,  and 
two  tiers  of  iron  above  the  cross  beams,  and  these  cov- 
ered with  boards  and  mats,  and  filled  up  with  coal  in  the 
main  hatchway.  It  is  very  clear  from  this,  that,  while 
some  of  the  bales  of  paper  stock  were  above  the  cross 
'  beams  forward,  others  were  under  the  cross  beams  amid- 
ships ;  and  that  there  was  oil  under  the  cross  beams,  fore 
and  aft,  and  oil  above  the  cross  beams  aft.    It  is  denied 
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by  the  officers  and  crew  of  the  vessel,  in  the  face  of  this 
certificate,  and  in  contradiction  of  evidence  on  the  part 
of  the  libellants  as  to  the  stowage,  as  seen  on  the  arrival 
of  the  vessel  at  New  York,  that  there  was  any  paper 
stock  stowed  below  the  cross  beams.  Wherever  the 
paper  stock  and  the  oil  were  stowed,  the  former  was 
stowed  in  too  close  proximity  to  the  latter ;  and,  even 
though  the  winds  and  the  waves  caused  the  oil  casks  to 
be  broken,  and  the  oil  to  be  set  free,  so  that  it  reached 
the  bales  of  paper  stock,  yet  the  probability  that  such 
perils  would  occur  required,  in  view  of  the  nature  of  the 
oil  and  of  the  paper  stock,  that  more  care  should  have 
been  used  in  stowing  the  paper  stock,  in  reference  to 
the  oil,  than  was  bestowed  (Muddle  v.  Stride,  9  Carr.  <& 
Pa/jfiMy  380).  There  was,  therefore,  negligence,  for  which 
tbe  vessel  is  liable. 

Let  a  decree  be  entered  for  the  libellants,  with  a 
reference. 

John  E.  Parsons,  for  the  libellants. 

Welcome  B.  Beebe,  for  the  claimants. 


JUNE,  isn. 

JACOB  W.  SCHMIDT  AND  HEEMAN  DILL  v.    , 

ALEXANDER  SMITH. 

Charter  Partt. — Nbt  Measurement  of  Steamer. — Cargo 

Space  Occupied  by  Coal. 

The  owners  of  a  steamer  chartered  her  in  London  to  S.,  for  a  Toyage  from  New 
York  to  the  United  Kingdom  or  Europe,  by  a  charter  party  which  described 
the  yeesel  as  "  of  the  net  measorement  of  687  tons,  or  thereabonta.**  On  the 
arriyal  of  the  Teasel  in  New  York,  the  agent  of  S.  made  a  written  agreement 
with  B.  A  D.,  whereby  he  chartered  the  yessel  to  them  for  a  Toyage  from  New 
York  to  Europe,  for  £1,500,  for  a  fuil  and  complete  cargo  of  lawfal  merchandise^ 
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the  difbrenoe  between  the  £1,500  and  the  amount  of  freight  <m  the  bills  of  lading 
to  be  settled  before  sailing.  The  agreement,  after  specifying  oertain  conditions 
as  to  the  loading  of  the  y  esse),  added :  '*  All  other  conditions  as  per  charter  party, 
dated  London,  Ac."  This  charter  party  was  known  to  S.  A  D.  when  they  made 
the  agreement  with  the  agent  of  8.  When  the  yessel  came  to  be  loaded,  it 
appeared  that  she  had  on  board,  in  a  part  of  the  space  which  was  properly  for 
cargo,  a  quantity  of  coal  weighing  200  tons»  and  occupying  as  much  space  as 
would  be  occupied  by  150  tons  in  measurement  of  such  general  cargo  as  S.  A 
D.  put  on  board  the  ressel ;  and,  when  S.  A  D.  had  put  on  board  cargo  till  the 
Tessel  was  so  deep  that  the  master  refused  to  take  any  more,  there  still  re- 
mained space  for  50  tons  more.  She  sailed  with  a  cargo  of  468  tons  in 
measurement ;  and,  bat  for  the  carrying  of  the  coal  abore  spoken  of,  she  could 
haye  carried  668  tons.  A  yessel  can  generally  carry  25  per  cent,  of  tons  by 
measurement  more  than  what  is  stated  in  her  register  as  her  "  net  measurement," 
which,  for  this  yessel,  would  haye  made  671  tons.  8.  A  D.  filed  a  libel  against 
S.,  to  recorer  damages  for  breach  of  the  agreement  made  between  them,  datm- 
ing  to  recoyer,  as  such  damages,  the  difference  lyetween  the  freight  earned  on 
the  goods  actually  receiyed  on  board,  and  that  which  the  yessel  would  hare 
earned  but  for  her  haying  that  cai^  space  filled  with  coal : 

Hdd,  That  the  agreement  between  S.  A  D.  and  S.  was  a  charter  of  the  yessel ; 

That,  under  this  contract,  S.  A  D.  were  entitled  to  haye,  for  their  £1,500,  the 
space  of  a  net  measurement  of  587  tons  for  cargo;  and  that,  unless  they  were 
allowed  to  have  it,  8.  did  not  perform  bis  coyenant,  that  they  should  be 
allowed  to  carry  a  full  and  complete  cargo,  notwithstanding  a  clause  in  the 
charter,  that  the  cargo  should  not  exceed  what  the  yessel  "can  reasonably 
stow  and  carry  oyer  and  aboye  her  tackle,  apparel,  provisions  and  furniture; " 

That  S.  A  D.,  therefore,  were  entitled  to  recoyer  the  difference  between  the  freight 
actually  earned,  and  that  which  would  haye  been  earned  if  such  covenant 
had  been  fally  performed. 

Blatohfobb,  J.  On  the  19th  of  December,  1872,  at 
London,  the  Glasgow  and  Gape  Breton  Goal  and  Bailway 
Gompany  entered  into  a  written  charter  party  with  the 
^respondent,  in  respect  to  the  British  steamship  Dione. 
The  charter  party  described  the  vessel  as  *'  the  steam- 
ship called  the  Dione,  of  the  net  measurement  of  537 
tons,  'or  thereabouts."  The  charter  party  contained  an 
agreement,  that  the  vessel  should  proceed  to  New  York, 
and  there  load  a  cargo  of  lawful  merchandise,  in  bulk, 
^'  not  exceeding  what  she  can  reasonably  stow  and  carry, 
over  and  above  her  tackle,  apparel,  provisions  and  furni- 
ture," and  therewith  proceed  to  a  safe  port  in  the  United 
Kingdom,  or  a  safe  port  on  the  Continent  of  Europe, 
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between  Havre  and  Hambnrg,  both  inclusive,  calling  for 
orders  at  Queenstown,  Falmouth  or  Plymouth,  at 
master's  option.  The  rate  of  freight  for  the  cargo  was 
prescribed  by  the  charter  party. 

The  respondent,  by  his  agent,  at  New  York,  on  the 
11th  of  January,  1873,  entered  into  a  written  agreement 
with  the  libellants,  in  these  words:  ''I,  George 
Pendreigh,  agent  for  Alexander  Smith,  Esq.,  charterer 
of  the  screw  steamer  Dione,  do  hereby  charter  said 
steamer  Dione  to  Jacob  W.  Schmidt  &  Go.,  for  a  voyage 
from  New  York  to  one  safe  direct  port  on  the  Oontinent, 
between  Havre tknd  Hamburg,  both  included,  port  to  be 
named  on  signing  bills  of  lading,  for  the  sum  of  fifteen 
hundred  pounds  British  sterling,  in  full  for  a  full  and 
complete  cargo  of  lawful  merchandise.  Any  difference 
between  said  fifteen  hundred  pounds  sterling  and  bills 
of  lading  to  be  settled  before  sailing,  if  in  favor  of 
George  Pendreigh,  in  cash  at  current  rate  of  exchange, 
less  insurance ;  if  in  favor  of  Jacob  W.  Schmidt  &  Go., 
by  captain's  draft  on  consignee,  at  port  of  discharge, 
payable  ten  days  after  arrival.  Steamer  in  ballast  and 
to  haul  to  a  pier  on  East  river  not  above  pier  40.  Lay 
days  not  to  commence  until  steamer  is  in  berth  and  ready 
for  cargo.  All  other  conditions  as  per  charter  party, 
dated  London,  December  19,  1872.  Steamer  to  employ 
J.  W.  Schmidt  &  Oo.'s  stevedore  at  customary  rates." 

The  instrument  of  the  11th  of  January,  1873,  is  mani- 
festly a  charter  of  the  vessel  by  the  respondent  to  the 
libellants,  for  the  voyage  named  in  it.  It  so  expressly 
states.  The  price  to  be  paid  was  £1,500,  '*  for  a  full  and 
complete  cargo."  By  this  instrument,  construed  in  view 
of  the  charter  party,  the  vessel  was  to  give  bills  of  lading 
for  the  cargo  to  be  laden,  and  to  collect  the  freight 
thereon.  If  such  freight  fell  short  of  the  £1,500,  the 
libellants  were  to  pay  the  difference  in  cash  to  the 
respondent,  before  the  vessel  should  sail.  If  such  freight 
exceeded  the  £1,500,  the  excess  was  to  be  paid  by  the 
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respondent  to  the  libellants,  by  a  draft  of  the  master  of 
the  vessel  on  her  consignee,  payable  ten  days  after  the 
arrival  of  the  vessel  on  the  other  side.  By  the  expres- 
sion, "all  other  conditions  as  per  charter  party,"  the 
respondent  assamed  to  carry  out  towards  the  libellants 
the  covenants  therein  contained  on  the  part  of  the 
parties  who  chartered  the  vessel  to  him.  It  appears  by 
the  evidence,  that  the  libellants,  before  executing  the 
instrument  of  January  11th,  1873,. learned,  from  a  copy 
of  the  charter  party  referred  to  in  it,  what  that  charter 
party  stated  as  to  the  net  measurement  of  the  vessel, 
namely,  that  she  was  "of  the  net  measurement  of  637 
tons,  or  thereabouts,"  and  that  they  computed,  on  the 
basis  of  that  measurement,  as  a  measurement  of  the 
space  free  for  cargo,  as  to  whether  they  could  afibrd  to 
pay  the  sum  of  £1,500  for  the  hire  of  the  vessel.  The 
evidence  shows  that  the  words  "  net  measurement,"  in 
reference  to  a  British  vessel,  mean  the  statement  in  the 
register  of  the  vessel  as  to  her  net  measurement,  and 
that,  in  such  register,  the  spaces  not  set  apart  for  the 
use  of  the  vessel  are  put  down  by  items,  by  measure- 
ment tons,  and  the  total  is  her  net  measurement  tonnage, 
and  represents,  and  is  understood,  in  commercial  signifi- 
cation, to  mean,  the  space  free  for  the  carrying  of  cargo. 
I  am  of  opinion,  that,  under  this  contract,  on  the  evidence, 
the  libellants  were  entitled  to  have,  for  their  £1,500, 
the  space  of  a  measurement  of  537  tons  for  the  carrying 
of  cargo,  and  that,  unless  they  were  allowed  to  have  that 
space,  the  respondent  did  not  perform  his  covenant,  that 
they  should  be  allowed  to  carry  a  full  and  complete  cargo. 
It  is  true,  that  the  charter  party  provides  that  the  cargo 
shall  not  exceed  what  the  vessel  "  can  reasonably  stow 
and  carry,  over  and  above  her  tackle,  apparel,  provisions 
and  furniture;"  but  the  evidence  shows  that  the  al- 
lowance for  the  measurement  for  the  tackle,  apparel, 
provisions  and  furniture  of  the  vessel  is  not  set  down 
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among  the  spaces  which  make  .ap  the  net  measurement 
tonnage. 

The  evidence  shows  that  the  vessel  had  on  board,  in  a 
part  of  the  space  which  was  properly  space  for  the  carry- 
ing of  cargo,  a  quantity  of  coal.  This  coal  occupied  a 
space  into  which  the  libellants  could  have  put  150  tons, 
by  measurement,  of  such  general  cargo  as  they  put  on 
board  of  the  vessel.  The  coal  belonged  to  the  vessel. 
It  was  not  taken  out.  It  amount'Od,  in  weight,  to  200 
tons.  When  the  libellants  had  put  on  board  a  certain 
quantity  of  cargo,  the  vessel  was  down  so  deep  that  the 
master  and  the  stevedores  refused  to  take  on  board  any 
more  cargo.  At  that  time,  there  was  empty  cargo  space 
into  which  60  tons,  by  measurement,  of  such  general 
cargo  as  the  libellants  put  on  board  of  th^  vessel  could 
have  been  stowed.  The  weight  of  the  200.  tons  of  coal 
was  such,  that,  if  the  space  occupied  by  it  had  been  filled 
by  the  160  measurement  tons  of  cargo,  and  the  empty 
cargo  space  had  been  filled  by  the  50  measurement  tons 
of  cargo,  the  vessel  would  have  been  no  deeper  than  she 
was.  The  libellants  had  engaged  cargo  sufficient  to 
supply  such  additional  200  measurement  tons  of  cargo. 
The  cargo  put  on  board  and  the  cargo  engaged  was  an 
average  general  cargo  as  to  weight,  and  not  an  over  heavy 
cargo  in  weight  for  the  space  it  occupied.  The  vessel 
left,  on  her  voyage,  with  468  measurement  tons  of  cargo. 
She  could  have  taken,  as  before  shown,  if  the  200  tons 
weight  of  coal  had  been  out  of  her,  200  measurement 
tons  more  of  cargo,  making  668  measurement  tons  in  all. 
The  evidence  shows,  that  a  vessel  will  generally  carry  a 
cargo  greater  in  number  of  measurement  tons  by  25  per 
cent.,  than  the  number  of  tons  stated  in  her  register  as 
her  net  measurement  tonnage.  For  this  vessel,  that 
would  make  671  measurement  tons.  A  measurement  ton 
is  40  cubic  feet,  and  is  called  equal  to  a  ton  of  2,240 
pounds. 

The  libellants  claim,  in  their  libel,  that  the  freight 
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money  on  a  full  cargo  would  have  been  £1,898.3.6  and 
that  they  are  entitled  to  recover  from  the  respondent 
£398.3.6.  The  libel  is  substantially  framed  to  recover 
for  the  freight  money  which  would  have  been  earned  by 
the  vessel  on  cargo  which  her  master  refused  to  carry^ 
and  which  could  have  been  safely  stowed  in  space  which 
properly  formed  part  of  the  space '  composing  the  537 
tons  net  measurement.  The  libellants  were  entitled  to 
such  space  for  cargo,  and  the  respondent  and  his  agents 
wrongfully  withheld  it. 

There  must  be  a  decree  that  the  libellants  are  entitled 
to  recover  such  freight  money.  An  account  of  the 
entire  freight  money  must  be  stated,  on  a  reference  to  a 
Commissioner,  on  the  basis  of  adding  to  the  actual 
freight  money  on  the  cargo  carried,  the  freight  money 
which  woul4  have  been  received  on  200  measurement 
tons  more  of  cargo,  at  the  rate  of  40  cubic  feet  per  ton^ 
at  the  average  rate  of  freight  for  the  cargo  carried  by 
the  vessel,  and  credit  must  be  given  to  the  respondent^ 
in  such  account,  for  the  sum  of  £1,600  sterling. 

W.  B.  Beebe^  for  the  libellants. 

^.  jff.  Ou)€n,  for  the  respondent. 
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THE    STEAMTUGS    FEEDBETOK    M.    WILSON, 
GBNEEAL   SHEEIDAN  AND  YOEK  EIYEE. 

CoLusiON  IN  East  Riyer.— Tuo  and  Tow. — Vebssls  Msstino. — 

Navigating  Middle  of  Riyer. 

The  tog  W.  was  towing  an  oil-scow  by  two  hawsers  astern,  around  the  Battery, 
from  the  North  riyer  into  the  East  riyer,  when  she  saw  coming  down  the  East 
riyer,  near  the  piers  on  the  New  York  side,  the  two  togs  S.  and  Y.,  with  two 
barges,  the  S.  being  ahead  and  towing  the  barges  on  a  hawser,  and  the  Y^ 
being  alongside  of  the  inshore  barge.  OIF  Pier  7,  East  riyer,  was  a  drilling 
machine  at  anchor,  abont  700  feet  out  from  the  piers.  As  the  W.  was  coming 
ronnd  the  Battery,  she  headed  outside  of  the  drilling  machine,  but  she  deter- 
mined to  pass  inside  of  it,  and  headed  inpide  of  it  The  S.  and  the  Y.,  with 
their  tow,  were  inside  of  it  The  tide  was  flood.  The  W.  passed  the  other 
tow  in  safety,  and  the  W.  and  the  S.  passed  each  other  in  safety,  but  the  oil-^ 
scow  and  the  port  barge  struck  each  other  nearly  head  on,  not  far  from  the 
middle  of  the  channel  between  the  drilling  machine  and  the  piers.  Both  the 
W.  and  the  8.  gaye  one  whistle  and  ported  before  the  collision,  and  just  before 
the  blow  all  three  tugs  stopped.  The  owners  of  the  oil-scow  filed  a  libel  against 
aU  three  tugs  to  reooyer  the  damages  caused  by  the  eollision.  The  W.  inter* 
posed  a  defence  separate  from  the  other  two  tugs: 

Hdd,  That,  although  the  tugs  were  none  of  them  nayigating  in  the  middle  of  the 
East  riyer,  as  required  by  statute,  yet  inasmuch  as  each  of  them  saw  the  vp- 
preaching  tow  in  time  to  take  the  necessary  steps  to  clear,  the  collision  was  not 
the  result  of  their  position  in  the  riyer,  but  was  the  result  of  faulty  nayigation 
on  the  part  of  one  or  the  other  of  the  tags,  where  they  were ; 

Thaty  under  the  single  whistle  blown  by  the  W.,  the  S.  and  Y.  had  the  right 
to  rely  to  the  last  moment  upon  her  power  to  pass  in  accordance  with  that 
single '  whistle,  and  were  not  bound  to  haye  stopped  sooner; 

That  the  S.  and  the  Y.  and  their  tow  were  not  at  any  time  outside  of  the  middle 
of  the  narrow  channel  between  the  drilling  machine  and  the  piers,  and  that 
there  was  room  enough  for  the  oil-scow  to  haye  passed  as  the  W.  did,  if  she  had 
been  in  line  with  the  W. ; 

That  the  W.  was  in  fault,  in  that  she  did  not,  after  she  had  determined  to  pass  in- 
side of  the  drilling  machine,  take  measures  to  bring  the  oil-scow  directly  astern 
of  her,  so  that  the  two  tows  might  be  parallel  with  each  other ;  that  she  ported 
her  helm  too  late,  and  was  solely  responsible  for  the  collision. 
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Bekedict,  J.  This  action  is  brooght  by  the  owners 
of  an  oil-scow  to  recover  the  damages  caused  by  a  col- 
lision which  occurred  in  the  East  river  on  the  20th  day 
of  Angnst,  1873.  The  oil-scow  was  one  of  a  class  of  ves- 
sels used  in  transporting  petrolenm  oil  in  bulk  about  the 
harbor  of  New  York.  She  was  sixty  feet  long,  twenty- 
two  feet  wide,  and  contained  23,630  gallons  of  oil  in 
bulk,  equally  distributed  in  twelve  tanks.  This  sqow  was 
being  towed  from  the  North  to  the.  East  river  by  the 
steamtug  Frederick  M.  Wilson,  upon  two  hawsers  some 
ninety  feet  long,  the  tide  being  strong  flood  and  the 
weather  clear.  There  was,  at  the  time,  moored  in  the 
East  river,  a  drilling  machine,  at  work  upon  a  reef  there 
situated,  and  occupying,  with  its  anchors,  chains  and 
buoys,  a  considerable  space  in  the  river.  The  locality 
of  the  machine  is  admitted  to  have  been  opposite  New 
York  Pier  No.  7,  and  640  feet  distant  from  the  end  of 
the  pier.  As  the  Wilson,  with  the  oil-scow  astemj 
passed  around  the  Battery,  she  took  a  course  between 
this  drilling  machine  and  the  New  York  piers,  and,  when 
about  opposite  to  it,  encountered  the  tugs  General  Sher- 
idan and  York  Biver  coming  down  the  East  river  with 
two  light  barges  in  tow — the  General  Sheridan  towing 
ahead  by  two  hawsers  of  from  twenty  to  twenty-flve 
fathoms  in  length,  and  the  York  Biver  towing  alongside 
and  inside  of  the  barges.  In  passing,  the  tows  came  in 
contact,  the  oil-scow  striking  the  port  barge  of  the  down 
tow  nearly  head  on,  whereby  the  oil-scow  was  cut  into 
some  six  feet,  and  her  cargo  lost. 

To  recover  the  damages  thus  sustained,  the  owners  of 
the  oil-scow  now  bring  this  action  against  the  three  tugs 
above  mentioned. 

In  support  of  the  charges  of  fault,  which  the  libel 
and  the  several  answers  of  the  tugs  contain,  a  mass  of 
evidence  has  been  presented.  An  attentive  perusal  of 
it,  in  the  light  of  the  careful  arguments  of  the  respective 
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advocates,  has  rendered  it  clear  to  me  that  the  Wilsoa  is 
responsible  for  the  accident  in  qnestion. 

Her  fault  consisted  in  attempting  to  pass  between 
the  drilling  machine  and  the  New  York  piers,  and  by  the 
approaching  tow,  without  getting  the  scow  she  was  tow- 
ing in  such  a  position  as  would  enable  her  to  keep  the 
scow  upon  the  right  side  of  the  passage  between  the 
drilling  machine  and  the  New  York  piers. 

When  she  passed  Pier  2,  her  course  led  across  the 
course  which  the  down  tow  was  then  pursuing ;  and  when 
she  determined  to  pass  the  drilling  machine  upon  the 
Inside,  it  was  clearly  incumbent  upon  her  to  maintain  a 
position  in  the  flood  tide  which  would  enable  her  to  drag 
the  scow  through  the  passage  upon  the  east  side  of  it. 
Nothing  is  disclosed  by  the  evidence  calculated  to  pre^ 
vent  her  from  so  doing,  and  yet  she  allowed  her  scow  to 
get  in  contact  with  a  tow  which  was  not  to  the  east  of 
the  middle  of  the  passage.  It  is  indeed  shown  that  she 
ported  her  helm  before  the  vessels  struck,  but  she  ported 
too  late,  and  was  then  unable  to  haul  the  scow  clear  of 
the  course  of  the  down  tow. 

This  opinion  in  respect  to  the  navigation  of  the  Wil- 
son in  her  passage  inside  the  drilling  machine  renders  it 
unnecessary  to  consider  the  further  charge  against  her 
that  she  should  have  kept  outside  the  drilling  machine, 
and  was  in  fault  for  taking  a  course  inside  the  machine. 

Oharges  of  fault  are  also  made  against  the  tugs  Sheri- 
dan and  York  Biver,  the  principal  of  which  is  that  they 
made  a  sheer  out  from  the  piers,  and  thus  prevented  the 
Wilson  from  passing  them  in  safety.  This  charge,  it 
should  be  noticed,  is  not  to  be  found  in  the  libel,  and  it 
is  not  sustained  by  the  proofs.  On  the  contrary,  it  satis- 
factorily appears  that  the  down  tow  was  at  no  time  out- 
side of  the  middle  of  the  passage,  and  was  expecting  and 
endeavoring  to  pass  to  the  right  of  the  Wilson  and  her 
scow,  which  course  was  in  accordance  with  all  the  sig- 
nals givevL  by  the  tugs. 
bt.  tol.  vn.— 24 
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Another  charge  made  against  the  Sheridan  and  the 
York  Biver,  earnestly  insisted  on  by  the  libellants  and 
somewhat  less^  earnestly  by  the  Wilson,  is  a  failure  to 
stop  when  the  Wilson  approached,  so  as  to  give  her  time 
to  haul  the  scow  past  the  bows  of  the  down  tow.  It  is 
conceded  that  the  tugs  did  stop,  and  that  the  Sheridan 
sheered  sharply  to  port  before  the  two  barges  came  in 
contact ;  but  it  is  insisted  that  this  should  have  been 
done  sooner.  I  am  unable  to  see  how  fault  in  this  re- 
spect can  be  imputed  to  the  tugs  of  the  down  tow.  All 
the  vessels  were  in  plain  sight  of  each  other ;  there  waa 
abundant  room  for  the  Wilson  to  pass  with  her  scow 
outside  of  the  down  tow.  The  whistles  blown  by  each 
tug  indicated  an  intention  and  ability  to  pass  to  the 
right.  The  down  tow  was  moving  very  slowly,  and  the 
tugs  in  charge  of  it  had,  as  it  seems  to  me,  the  right  up 
to  the  last  moment  to  rely  upon  the  power  and  ability 
of  the  Wilson  to  keep  the  scow  behind  her,  and  thus  to 
pass  them  to  port,  as  her  whistle  indicated  her  intention 
to  do. 

One  other  point,  and  that  made  by  the  scow  against 
all  the  tugs,  remains  to  be  noticed.  It  is  that  of  navi* 
gating  in  violation  of  the  statutes  of  the  State  of  New 
York,  which  require  all  steamboats  passing  up  and 
down  the  East  river  to  be  navigated  as  near  as  possible 
in  the  centre  of  the  river. 

That  none  of  these  tugs  were  navigating  in  the  cen- 
tre of  the  river  is  clearly  shown,  but  their  course  in  that 
respect,  if  in  violation  of  the  statute,  was  not  the  cause 
of  this  collision.  They  all  saw  each  other  in  time  to 
pass  in  safety  where  they  were.  There  was  abundant 
room  for  them  to  pass  in  safety,  and  the  accident  is  in 
no  way  attributable  to  the  fact  that  they  were  not  in  the 
centre  of  the  river,  but  because  of  faulty  navigation 
where  they  were.  The  violation  of  the  statute  referred 
to,  if  any  such  existed,  was  not  the  cause  of  the  accident. 

Inasmuch  as  no  fault  is  charged  upon  the  scow,  the 
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libellants  are  entitled,  of  course,  to  recover  of  some  one 
or  of  all  the  tugs  proceeded  against;  the  conclnsions 
above  stated  require  a  determination  that  she  is  entitled 
to  recover  of  the  Wilson  alone. 

A  decree  will  accordingly  be  entered  in  favor  of  the 
libellants  as  against  the  Wilson,  with  an  order  of  refer- 
ence to  ascertain  the  amount,  and  the  libel  as  against 
the  Sheridan  and  York  Biver  will  be  dismissed  with 
costs. 

For  libellants,  Henry  B.  Wing. 

For  the  Wilson,  Be^y  WUcaz  <6  Hobbs. 

For  the  Sheridan  and  York  Biver,  Benedict,  Taft  dk 
Benedict* 
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IN  THE  MATTBE  OF  ISAAO  SOULL,  A  BANK- 

BUPT. 

Petition. — Act  of  June  22d,    1874. — Number   op  Petitioning 

Creditors. — ^Aot  of  Bankruptcy. 

A  petation  in  inyolnntary  bankniptcy  was  filed  on  Jane  4th,  1874,  on  which  an 
order  to  show  caase  was  made  returnable  June  18th.  On  the  return  day  proof 
of  service  was  filed,  and,  the  bankrupt  not  appearing,  the  matter  was,  at  the 
request  of  the  creditor,  adjourned  from  time  to  time  Ull  after  the  passage  of  thet 
bankruptcy  amendment  Act  of  June  22d,  1874,  after  which  the  creditor 
asked  for  an  adjudication.  The  petition  stated  facts  sufficient  to  authorize  aa 
adjudication  when  it  was  filed,  but  it  did  not  state  that  the  petitioning  creditors. 
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eoDftitated  one^onrth  in  nnmber  of  the  creditora,  or  that  their  deWa  amoanted  to 
one-third  of  the  debte  prorable.  ae  reqnired  by  the  Act  of  June  22d,  1874,  and,  in 
eUting  the  act  of  bankruptcy  it  alleged  that  the  bankrupt  wgertd  hie  property  to 
be  Uken  on  legal  proceae,  but  did  not  allege  that  he/wofl«r«l  it  to  be  eo  taken, 
aa  required  by  that  amendment: 

HM,  That  the  petition  must  be  taken,  aa  it  etood,  aa  ahowing  that  the  requisite 
nnmber  of  creditors  had  not  joined  in  the  petition ; 

That,  aa  the  petition  was  filed  before  June  Md,  1874.  the  petitioners  might  hare 
an  order  allowing  them  to  amend  it  so  as  to  make  it  conform  to  the  require- 
ments of  the  amendment  of  June  22d,  1874,  both  aa  to  the  number  and  amount 
of  the  creditors  joining  in  the  petition  and  aa  to  the  act  of  bankruptcy. 

Blatohpord,  J.  This  is  a  petition  in  involuntary 
bankruptcy,  filed  on  the  4th  of  June,  1874.  The  order 
to  show  cause  was  returnable  on  the  13th  of  June,  and 
was  duly  personally  served  on  the  alleged  bankrupt  on 
the  5th  of  June.  On  the  return  day,  proof  of  service 
was  filed,  but  the  alleged  bankrupt  did  not  appear,  and, 
at  the  request  of  the  petitioning  creditors,  the  matteif 
was  adjourned  from  time  to  time  until  after  the  approval 
of  the  amendatory  Act  of  June  22d,  1874,  no  adjudica- 
tion being  directed  to  be  entered,  and,  of  course,  no 
order  of  adjudication  being  entered.  The  petitioning 
creditors  now  ask  for  the  entry  of  an  order  of  adjudica- 
tion, as  on  a  default  for  want  of  appearance.  The  pa- 
pers are  in  due  form  under  the  statute  as  it  stood  prior 
to  its  amendment  by  the  Act  of  1874,  and,  but  for  the 
provisions  of  the  latter  Act,  the  right  to  an  adjudication 
would  be  clear. 

The  provision  of  that  Act  in  respect  to  all  cases  com- 
menced since  the  1st  of  December,  1873,  and  prior  to  the 
passage  of  the  Act  of  1874,  as  well  as  those  commenced 
after  such  passage,  is  {§  12)  that  the  debtor  is  to  be  ad- 
judged a  bankrupt  on  the  petition  of  one  or  more  of  his 
creditors,  who  shall  constitute  one-fourth  at  least  in 
number  of  his  creditors,  and  the  aggregate  of  whose 
debts  provable  under  the  Act  amounts  to  at  least  one- 
thurd  of  the  debts  so  provable.  It  is  suggested  that  this 
does  not  require  that  the  petition  shall  show  that  the 
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petitioning  creditors  constitnte  the  prescribed. number 
and  amount ;  that  it  is  for  the  debtor  to  come  in,  in  the 
first  instance,  and  assert  that  the  petitioninj^^creditors 
do  not  constitnte  the  prescribed  number  and  amount ; 
and  that,  if  he  does  not,  there  need  be  no  inquiry  into 
the  matter.  I  cannot  concur  in  this  view,  for  several 
reasons. 

(1.)  The  reasonable  construction  of  the  provision  that 
the  petition  is  to  be  the  petition  of  one  or  more  of  the 
creditors,  who  shall  constitute  a  given  proportion,  in 
number,  of  creditors,  and  whose  provable  debts  shall 
constitute  a  given  proportion,  in  amount,  of  provable' 
debts,  is,  that  the  petition  shall  not  only  show  that  the 
petitioners  are  creditors,  and  how,  and  to  what  amount 
severally,  but  shall  also  show  that  they  constitute  a  body 
who  have  a  right  to  invoke  relief  which  can  be  given 
only  to  those  who  ^o  constitnte  such  body.  Such  con- 
struction was  given  to  the  39th  section  as  it  formerly 
read,  of  which  this  12th  section  is  an  amendment ;  and 
the  forms  of  petition  prescribed  by  the  Supreme  Court 
required  that  the  petition  should  contain,  on  its  face, 
affirmative  allegations  of  the  existence  of  all  the  facts 
which  were  necessary  prerequisites  to  the  right  to  ask 
for  an  adjudication — such  as,  the  residence  or  carrying 
on  of  business  by  the  debtor  in  the  proper  (Jistrict,  for 
the  requisite  period  of  time ;  the  owing  by  him  of  debts 
exceeding  $300 ;  the  provability  of  the  petitioner's  de- 
mand; the  fact  that  the  petitioner's  demand  exceeded 
$250,  and  its  nature  and  character ;  and  particulars  show- 
ing the  commission  of  some  act  of  bankruptcy  specified 
in  the  statute.  The  petition  must,  undoubtedly,  be  such 
as  to  show,  on  its  face,  a  proper  case,  on  comparing  it 
with  the  statute,  for  entering  an  adjudication,  if  there 
be  no  appearance  to  it  by  the  debtor.  It  cannot  do  this 
unless  it  shows,  on  its  face,  that  the  petitioners  consti- 
tnte the  prescribed  number  and  amount. 

(2.)  In  addition  to  this,  the  provision  is,  that,  "if  such 
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allegation  as  to  the  number  or  amount  of  petitioning 
ereditors  be  denied  by  the  debtor,  by  a  statement  in 
writing  tp  that  effect,'*  the  Court  shall  require  him  to 
file  a  list  of  his  ereditors,  &c.  Tt  is  suggested  that  this 
provision  is  satisfied  by  calling  on  the  debtor  to  assert 
that  the  i>etitioning  creditors  do  not  constitute  the  re- 
quisite number  and  amount.  But  the  statute  says,  that 
"such  allegation"  is  to  be  "denied"  by  the  debtor. 
The  use  of  the  phrase  "  such  allegation  "  clearly  im- 
plies that  the  allegation  to  be  denied  is  one  made  by 
the  petitioning  creditor,  and  one  made  in  the  petition ; 
and  it  is  an  allegation  "as  to  the  number  or  amount  of 
petitioning  creditors  *'  that  is  to  be  denied.  A  denial 
implies  a  contradiction  of  an  assertion.  The  assertion 
must  precede  the  denial. 

It  is  suggested  that,  inasmuch  as  the  debtor  was  in 
default  on  the  13th  of  June,  and  th^  petitioning  cred- 
itors were  then  entitled  to  have  an  adjudication,  and  the 
debtor  has  not  appeared,  the  adjudication  ought  now  to 
be  made.  The  petition  contains  no  allegation  that  the 
petitioning  creditors  constitute  the  prescribed  number 
and  amount.  The  debtor  has  not  been  adjudged  bank- 
rupt, and  the  provisions  of  the  Act  of  1874  apply,  there- 
fore, to  this  case,  it  having  been  commenced  since  the 
1st  of  December,  1873.  But,  the  statute  is  very  marked 
in  requiring  that  the  Court  shall  have  affirmative  evi- 
dence, in  the  papers  on  which  it  makes  an  adjudication, 
that  the  provisions  of  the  statute,  as  to  the  number  and 
amount  of  creditors  petitioning,  are  being  complied 
with,  and  shall  not  necessarily  repose  on  an  admission 
by  the  debtor  to  that  effect,  much  less  on  his  failure  to 
assert  the  contrary  of  what  is  not  alleged.  Such  admis- 
sion by  the  debtor,  if  made,  must  be  made  in  writing, 
and  then  the  Court  must  be  satisfied  that  it  is  made  in 
good  faith.  This  is  undoubtedly  in  order  to  prevent  col- 
lusion, and  because  of  the  provision  of  section  9  of  the 
Act  of  1874,  that,  in  cases  of  involuntary  bankruptcy, 
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the  bankrupt  may  receive  a  discharge,  if  otherwise  en- 
titled thereto,  without  paying  any  proportion  of  his 
4ebts,  and  without  procuring  the  assent  of  any  portion 
of  his  creditors,  as  a  condition  of  his  discharge,  while, 
in  cases  of  voluntary  bankruptcy,  no  discharge  can  be 
granted  to  a  debtor  whose  assets  are  not  equal  to  30 
fer  cenPum  of  the  claims  proved  against  his  estate,  upon 
which  he  is  liable  as  principal  debtor,  without  the  assent 
of  at  least  one-fourth  of  his  creditors  in  number  and 
one-third  in  value.  The  view  seems  to  be,  that,  if  one- 
fourth  in  number  and  one-third  in  value  of  the  creditors 
petition  in  involuntary  bankruptcy,  they  shall  be  re- 
garded, under  the  provisions  of  the  statute,  as  assenting 
to  the  discharge  of  the  bankrupt,  in  like  manner  as  one- 
fourth  in  number  and  one-third  in  value  assent,  in  volun- 
tary bankruptcy.  Again,  section  13  of  the  Act  of  1874 
requires,  that  the  Court  must,  on  the  return  day  of  the 
order  to  show  cause,  be  satisfied  that  the  requirement  as 
to  the  number  and  amount  of  petitioning  creditors  has 
been  cqmplied  with,  or  must  have  evidence  that,  within 
the  time  provided  for,  creditors  sufiGlcient  in  number  and 
amount  have  signed  the  petition,  so  as  to  make  a  total 
of  one-fourth  in  number  and  one-third  in  value,  before 
it  can  make  an  adjudication  to  that  effect ;  and  that, 
otherwise,  the  Court  must  dismiss  the  proceedings.  This 
imposes  on  the  Cou]:t  the  duty  of  dismissing  the  peti- 
tion, unless  it  appears  affirmatively  that  such  require- 
ment has  been  complied  with,  or  that,  within  the  time 
provided  for,  the  proper  number  and  amount  of  cred- 
itors sign  the  petition.  This,  again,  shows,  that  a  part, 
at  least,  of  the  evidence  that  the  petition  is  joined  in 
by  the  proper  number  and  amount  of  creditors,  must  be 
the  fact  that  creditors  sufficient  in  number  and  amount 
sign  the  petition  within  the  time  provided  for,  if  it  has 
appeared  that  a  sufficient  number  and  amount  did  not 
petition  in  the  first  instance.  Kow,  it  would  be  unreason- 
able to  suppose  that  it  was  intended  that  the  proper 
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number  and  amount  should  sign  the  petition,  without 
its  appearing,  in  the  body  of  the  petition,  not  only  that 
the  signers  were,  by  name  and  description,  petitioners, 
but  that  they  constituted  the  requisite  number  and 
amount ;  and,  if  these  things  are  required  in  regard  Uy 
the  petition,  after  time  is  granted  for  other  creditors  to 
join  in  it,  it  is  reasonable  to  hold  that  the  statute  in- 
tends that  the  requirement  as  to  the  number  and 
amount  of  petitioning  creditors  is  not  complied  with,  in 
the  presentation  of  the  petition  in  the  first  instance,  un- 
less it  appears,  in  the  body  of  the  petition,  by  name  and 
description,  who  are  the  petitioners,  and  that  they  con- 
stitute the  requisite  number  and  amount,  and  unless  the 
persons  so  named  as  petitioners  sign  the  petition.  The 
petition  "maybe  sufSciently  verified  by  the  oaths  of  the 
first  five  signers  thereof,  if  so  many  there  be."  Thi» 
means,  that,  if  there  are  five  or  less  signers,  all  must 
verify  the  petition  by  oath  ;  but  that,  if  there  are  more 
than  five  signers,  it  will  be  sufficient  if  the  first  five  of 
them  so  verify  it.  This  necessarily  implies  that  there 
may  be  more  signers  than  those  who  verify  the  petition 
by  oath,  and  implies,  also,  that  those  who  are  petitioners 
must  sign  the  petition. 

As,  in  the  present  case,  the  petition  does  not  state 
that  the  petitioners  constitute  the  requisite  number  and 
amount  of  creditors,  it  must  be  held  that  it  appears  that 
the  requisite  number  and  amount  of  creditors  have  not 
petitioned.  As  the  case  was  commenced  before  June 
22d,  1874,  an  order  will  be  entered  herein  by  the  clerk, 
if  the  petitioning  creditors  desire,  granting  twenty  day» 
from  the  formal  entry  of  such  order,  as  the  time  within 
w^hich  the  petition  may.be  amended  so  as  to  show  a 
compliance  with  the  requirement  of  the  statute  as  ta 
the  number  and  amount  of  petitioning  creditors,  and 
providing  that,  at  the  expiration  of  that  time,  or  when 
such  amendment  shall  be  filed,  if  before  the  expiration 
of  that  time,  the  clerk  shall  present  to  the  Oourt  all 
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papers  "which  shall  have  been  filed   herein,  including^  . 
those  filed  "with  a  view  to  sach  amendment  of  the  peti- 
tion,  to  the  end  that  the  matter  in  bankruptcy  may  pro* 
ceed»  or  the  proceedings  may  be  dismissed,  as  the  case 
may  be. 

The  only  act  of  bankruptcy  alleged  in  the  petition  is, 
that  the  debtor,  being  insolvent,  suffered  his  property  to 
be  taken  on  legal  process,  with  the  intent  to  give  a  pref- 
erence to  a  creditor,  and  to  defeat  the  operation  of  the 
Act.  This  was  an  act  of  bankruptcy  when  the  petition 
was  filed.  By  the  Act  of  1874  it  is  no  longer  made  an 
act  of  bankruptcy.  The  debtor,  being  insolvent,  must 
proowre  his  property  to  be  taken  on  legal  process,  with 
the  intent  to  give  a  preference,  or  to  defeat  or  delay  the 
operation  oif  the  Act ;  and  all  the  provisions  of  the  sec- 
tion of  the  Act  of  1874  which  specify  what  are  acts  of 
bankruptcy  on  which  a  person  can  be  adjudged  an  in- 
voluntary bankrupt,  are  by  it  made  applicable  to  the 
present  case,  commenced  since  December  1st,  1873. 
Therefore,  if  the  present  petition  is  to  be  proceeded 
with  at  all,  it  must,  in  respect  to  the  matters  alleged  in 
it  as  constituting  the  act  of  bankruptcy  set  forth,  be 
amended  by  averring  that  the  debtor  procured  his  prop- 
erty to  be  taken.  An  amendment  to  that  effect  will  be 
allowed  to  be  made  within  the  twenty  days  before  pro- 
vided for. 

The  provisions  of  the  statute  have  been  carefully 
considered  in  the  above  observations,  because  the  num- 
ber of  the  petitions  in  involuntary  bankruptcy  filed  in 
this  District,  between  December  1st,  1873,  and  June  22d, 
1874,  was  346.  Of  this  number,  98  were  discontinued, 
and  in  118  others  adjudications  have  been  entered.  This 
leaves  130  in  which  no  adjudication  has  been  entered, 
and  which  come  under  the  provisions  of  the  Act  of 
1874*  In  all  of  these  130,  which  are  in  the  same  situa- 
tion as  the  present  case  of  Isaac  Scull,  and  in  all  of 
them  in  which  the  petition  was  filed  before  June  22d, 
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1874,  and  no  order  of  adjudication  wa6  formally  filed 
.and  entered  before  June  22d,  1874,  the  clerk  will  enter  a 
like  order,  if  either  party  desires  it. 

Meade  db  EochweU^  for  the  petitioning  creditors. 


JULY,  1874. 

IS  THE  MATTBB  OF  JOSEPH  M.  HILL,  AN 

ALLEGED  BANKEUPT. 

Pbactigb. — Adjudioation. — Act  or  Bankbuptot. 

A  petition  in  inyolnntary  bankruptcy  was  filed  in  January,  1874.  A  trial  was 
had  before  the  Court,  and,  on  the  18th  of  March,  1874,  a  memorandum  signed 
with  the  initialB  of  the  Judge,  was  made  by  him  on  the  petition,  directing  that 
an  order  of  adjudication  be  entered  on  the  first  of  the  two  acts  of  bankruptcy 
alleged,  which  was  that  the  debtor  had  stopped  payment  of  his  commercial 
paper,  and  did  not  resume  payment  of  it  within  fourteen  days.  No  order  of  ad- 
judication was  entered  before  the  passage  of  the  bankruptcy  amendment  Act  of 
June  22d,  1874,  when  the  creditor  implied  to  haye  the  order  of  adjudication 
entered  niunepro  tune  as  of  March  18Ui,  1874 : 

£dd,  That  the  order  could  not  be  so  entered ; 

'  That,  to  obtain  the  entry  of  th^  adjudication,  the  creditor  must  amend  the  petition, 
so  as  to  make  it  conform  to  the  Act  of  June  22d,  1874,  both  as  to  the  number 
of  creditors  joining  in  it  and  the  act  of  bankruptcy. 

Blatghfobd,  J.  The  petition  in  this  case,  in  invol- 
untary bankruptcy,  "was  filed  on  the  17th  of  January, 
1874.  The  order  to  show  cause  was  returnable  on  the 
24th  of  January.  On  that  day  the  debtor  appeared  and 
filed  a  denial  in  the  usual  form,  and  demanded  a  trial  by 
the  Oourt,  and  an  order  was  made  referring  it  to  a  Oom- 
missioner,  to  take  the  evidence.  The  Oommissioner's 
report  of  the  evidence  was  filed  on  the  6th  of  March, 
the  matter  was  brought  to  hearing  before  the  Oourt,  and, 
on  the  18th  of  March,  a  memorandum,  signed  by  the  in- 
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itials  of  the  Judge,  was  made  by  him  on  the  petition, 
directing  that  an  order  of  adjudication  be  entered.  No 
such  order  was  entered  prior  to  June  22d,  1874,  probably 
for  the  reason  that  the  petitioning  creditor  did  not  de- 
sire or  procure  such  order  to  be  entered.  I  am  now 
asked  to  sign  such  an  order  nwnc  pro  tunCy  as  of  the  18th 
of  March.  I  do  not  see  how  this  can  be  done.  The  test 
must  be  whether  a  formal  order  of  adjudication  has  been 
entered.  Until  the  entry  of  such  formal  order,  a  discon- 
tinuance has  always  been  allowed  by  this  Oourt  to  be 
entered,  if  desired  by  the  petitioning  creditor.  A  direc- 
tion that  such  order  be  entered,  the  order  not  baying 
been  prepared  in  form,  is  no  more  than  the  decision  of 
the  Judge.  It  is  not  a  judgment,  or  an  entry  on  the 
files  of  the  Oourt  that  the  Court  adjudges  thus  and  so. 
The  form  of  an  adjudication  of  bankruptcy  on  a  cred- 
itor's petition  is  prescribed  by  form  No.  68.  Nothing 
else  is  an  adjudication  or  an  adjudging,  and,  therefore, 
the  debtor  in  the  present  case  remained,  on  the  !}2d  of 
June,  1874,  to  "be  adjudged  a  bankrupt"  under  the 
provisions  of  the  Act  of  1874,  that  is,  on  such  a  peti- 
tion as  I  have  held,  in  the  case  of  In  re  Scull  {ante,  p. 
371),  to  be  the  necessary  form  of  petition.  The  clerk 
will  enter  in  the  present  case  the  like  form  of  order  with 
that  directed  in  the  case  of  Scull,  if  either  party  desires 
it. 

It  is  proper  to  say  that  there  are  two  acts  of  bank- 
ruptcy alleged  iii  the  petition.  The  direction  for  an 
order  of  adjudication  was  that  it  should  be  entered  on 
the  first  act  of  bankruptcy  alleged.  That  is  an  allega- 
tion that  the  debtor,  on  the  22d  of  November,  1873  (56 
days  before  the  filing  of  the  petition),  being  a  merchant, 
stopped  payment  of  his  commercial  paper,  and  did  not 
resume  payment  of  it  within  a  period  of  fourteen  days. 
If  the  petition  is  to  be  proceeded  with  as  to  such  first  act 
of  bankruptcy,  it  must  conform  to  the  Act  of  1874,  by 
averring  that  the  commercial  paper  was  made  or  passed 
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in  the  course  of  the  business  of  the  debtor  as  a  merchant, 
and  that  he  did  not  resume  payment  of  it  within  a  period 
of  forty  days.  An  amendment  to  that  effect  will  be 
allowed  to  be  made  within  the  twenty  days  allowed  for 
the  amendment  in  regard  to  the  number  and  amount  of 
creditors. 

H.  C.  Lockiooody  for  the  petitioning  creditor. 

J.  D.  Beymertj  for  the  debtor. 


Eastern  Jistritt  ai  |iehj  gflrk. 
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THE  TUG-BOAT  PEANOIS  KING. 

TUO-BOAT   AND   ToW. — DaMAOK8.  —  CaRBISR.  —  M ASTER. — InJURY    TO 

Cargo. 

The  master  of  a  yessel  may  recorer  damages  for  injuries  inflicted  upon  cargo  on 
board  of  his  yessel  as  a  common  carrier. 

A  tug  was  held  liable  for  the  sinking  of  a  canal-boat  loaded  with  coal,  which  she 
was  towing.  On  a  reference  to  ascertain  the  damages,  it  appeared  that  part  of 
the  cargo  was  raised.  There  was  evidence  that  the  consignees  of  the  cargo  had 
released  the  owners  of  the  tug,  but  not  the  libellant,  who  was  master  of  the 
canal-boat,  from  any  claim  for  damages  arising  out  of  the  sinking  of  tho 
cargo: 

Held,  That  the  libellant  must  have  a  decree  for  the  cost  of  raising  the  cargo,  as 
well  as  his  other  damages,  but  that  the  respondents  might  haye  thai  item 
stricken  from  the  decree  on  filing  satisfiuitory  proof  that  the  libellant  also  had 
been  released  from  such  claim. 

This  was  a  libel  by  the  master  and  owner  of  a  canal- 
boat  to  recover  damages  for  the  sinking  his  boat  while 
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in  tow  of  the  Francis  King.  The  Court  held  the  tug  re- 
sponsible, and  ordered  a  reference  to  ascertain  the  dam- 
ages.* The  proofs  were  completed  before  the  Oommis- 
sioner,  but  before  he  made  his  report,  he  died.  There- 
upon, the  Court  ordered  the  question  of  damages  to  be 
heard  before  the  Court  on  the  evidence  taken  before  the 
Commissioner.  It  appeared  on  the  evidence  that  the 
boat  was  a  total  loss ;  that  part  of  the  cargo  was  raised 
for  certaiu  salvage,  and  that  the  consignees  of  the  cargo 
had  released  the  tug-boat  and  her  owners  from  all  claim 
for  damages  by  the  injury  to  the  cargo. 

Bbnedigt,  J.  The  proofs  show  the  amount  of  dam- 
ages caused  by  the  accident  in  the  pleadings  mentioned 
to  be  as  follows : 

The  value  of  the  boat,  as  a  total  loss,  $2,000  00 ;  the 
value  of  personal  effects  lost,  $200;  the  amount  of 
freight,  $205  00,  and  the  costs  of  raising  the  cargo, 
$640  00.  As  to  this  latter  item,  although  no  doubt  exists 
as  to  the  general  rule  that  the  master  of  a  vessel,  en- 
trusted with  cargo  for  transportation,  may  recover  for 
damages  received  by  that  cargo  while  in  his  custody,  in 
the  present  case  the  evidence  indicates  that  the  con- 
signees of  the  cargo  may  have  relinquished  all  claims  for 
such  damages. 

As  to  this  item,  therefore,  I  shall  permit  the  claimants 
to  insert  a  provision  in  the  decree  that  the  item  shall  be 
stricken  from  the  decree  when  they  file  satisfactory  proof 
that  the  libellant  is  released  from  liability  by  reason  of 
injury  to  said  cargo. 

Let  a  decree  be  entered  in  accordance  with  this 
opinion. 

For  libellant,  Benedict^  Taft  dk  Benedict. 

For  respondents,  PlaU^  Cferard  dk  BtteJdey. 

*  See  ante,  p.  11. 
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Collision  in  Long  Island  Sound. — ^Tuo  and  Tow. — ^Falsx  Log. — 

Fabricatxd  Evidbncx. 

A  tug  WIS  taking  a  tow' of  canal-boats  through  Long  Island  Soand  eastward,  and 
was  overtaken  by  the  propeller  T.  jast  after  snndown  March  S4fh,  1878.  The 
T.  stmck  one  of  the  boats  in  the  second  tier  of  the  tow,  cannng  damage  for 
which  the  owner  of  the  boat  brooght  snit  agaiost  the  propeller.  No  faolt  was 
alleged  against  the  canal-boat;  but,  in  defence,  the  T.  set  np  an  extreme  dark- 
ness of  the  night,  and  her  master,  when  examined  as  a  witness,  produced  a  log- 
book, purporting  to  haye  been  kept  by  him,  to  show  it  and  also  the  time  of  the 
collirion : 

ffeld.  That,  upon  the  eyidence,  the  log-book  must  be  thrown  out  as  fiibricated,  and 
with  it  the  testimony  it  was  brought  to  support;  and,  no  other  suflEident  defence 
appearing,  the  boat  was  entitled  to  recoyer  against  the  propeUer; 

A  proyed  fabrication  of  eyidence,  unexplained,  will  compel  an  adyerse  decree. 

Benedict,  J.  This  action  is  brought  to  recover  of 
the  steamboat  Tillie  the  damages  received  by  a  canal- 
boat  in  a  collision,  which  occurred  on  the  Sound  about 
nightfall  on  the  24th  of  March,  1873.  The  canal-boat 
was  one  of  nine  boats,  at  the  time  being  towed  through 
the  Sound  to  the  eastward  by  the  tug  U.  S.  Orant.  Her 
locality  in  the  tow  was  on  the  port  side  of  the  second  tier 
from  the  stern.  When  the  Grant  and  her  tow  was  near 
the  Stepping-stones,  the  tow  was  caught  up  with  by  the 
Tillie,  also  bound  eastward,  and  the  latter  vessel,  coming 
up  behind,  ran  into  the  canal-boats  in  tow  of  the  Grant, 
with  speed  unslackened,  and,  striking  the  libellant's  boat 
in  the  stern,  caused  the  damage  in  question. 

No  fault  is  attributed  to  the  canal-boat,  and  she  is 
conceded  to  be  entitled  to  recover  of  one  tug  or  the  other, 
or  of  both.  She  proceeds  against  the  Tillie  alone,  and 
alleges  that  the  accident  arose  from  the  failure  of  the 
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Tillie  to  see  the  tow  ahead  of  her  when  she  might  easily 
have  done  so.  The  defence  of  the  Tillie  is,  that  the 
night  was  so  dark  as  to  render  it  impossible  to  see  the 
canal-boats  at  any  distance. 

In  this  controversy  a  material  qaestion  of  fact,  and 
the  controlling  one,  relates  to  theldarkness  at  the  time 
of  the  collision.  Incidental  to  this  question  is  that  of 
the  time  of  the  collision.  The  accident  happened  just 
after  sundown  on  the  24th  of  March ;  and,  to  sustain  the 
statement  of  those  on  the  Tillie,  that  at  the  time  it  was 
so  dark  that  it  was  impossible  for  them  to  see  the  canal- 
boats  which  the  Grant  had  in  tow  until  upon  them,  a  log- 
book is  produced,  which  the  captain  of  the  Tillie  swears 
was  the  log-book  of  his  vessel  kept  by  him  at  the  time, 
in  which  book  the  entries  of  March  24th  contain  the 
sta  cement,  written  by  him  at  the  time,  as  he  says,  that 
the  collision  occurred  at  6.50  P.  H.,  and  it  was  then  very 
dark. 

This  log-book  is  challenged  by  the  libellant,  and  it  has 
been  plainly  charged  that  the  log-book  is  a  false  log,  fab- 
ricated for  this  action,  in  order  to  support  the  defence 
here  set  up.  It  seems  needless  to  discuss  in  detail  the 
points  of  evidence  which  are  relied  on  to  discredit  the 
log.  Unquestionably  there  are  features,  connected  with 
the  book,  that  are  calculated  to  cast  great  suspicion  upon 
it,  which  there  has  been  no  effort  to  explain.  It  is  suffi- 
cient here  to  say  that  the  absence  of  explanation,  the 
manner  of  witnesses  when  interrogated  in  respect  to  the 
entries  in  the  log,  the  failure  to  produce  the  other  book 
which  it  appears  was  kept,  and  the  conflicting  statements 
of  the  witness  in  respect  to  the  entry  of  the  collision 
made  in  the  log,  have  led  me  with  great  reluctance  to 
the  conclusion  that  the  charge  of  the  libellant  against 
this  log  is  true.  This  conclusion  disposes  of  the  case ; 
for,  in  a  conflict  of  evidence  such  as  the  case  presents, 
the  production  of  a  fabricated  log  warrants  the  rejection 
of  the  testimony  which  it  is  brought  to  support.    If  pos- 
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8ible»  it  oaght  never  to  happen  that  a  case  sought  to  be 
supiK>rted  by  a  fabricated  log-book  should  succeed ;  and 
while  charges  of  this  kind  are  not  to  be  listened  to  anless 
based  upon  strong  evidence,  if  they  are  supported  by 
testimony  and  remain  unanswered  on  the  evidence,  they 
compel  an  adverse  decree. 

Let  a  decree  be  entered  for  the  libellant,  with  a  refer- 
ence to  ascertain  the  amount. 

For  libellant,  B.  D.  Benedict  and  Henry  B.  Wing. 

For  respondents,  Beebe^  WUcax  dk  Hobhs. 
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Collision  at  Pier. — Negligence. 

A  scow,  loaded  wiUi  a  deck-load  of  stone,  was  moored  alongside  a  sloop  st  a 
pier.  She  took  a  lurch  towards  the  sloop  and  cast  off  a  small  part  of  her  load, 
then  took  a  more  yiolent  larch  outward  and  damped  the  whole  of  it,  and  re- 
honndlDg  yiolently,  fell  on  the  sloop  and  injared  her.  The  owner  of  the  sloop 
Hied  a  libel  against  the  scow  to  recoyer  the  damages,  claiming  that  the  rolling 
of  the  scow  was  caused  by  her  being  leaky  and  oyerloaded.  The  master  of  the 
scow  contradicted  this,  and  testified  tiiat  it  was  caoaed  by  swells  from  a  passing 
steamer,  and  by  the  scow's  striking  the  ground  when  she  first  rolled  towards 
the  sloop : 

ITtfU,  That,  in  either  eyent,  the  master  of  the  scow  was  negligent,  for  he  was 
chargeable  with  knowledge  of  the  depth  of  the  water  and  the  liability  of  swells 
from  passing  steamboats;  and  if  the  accident  arose  from  the  shallowness  of  the 
water,  it  was  a  fault  to  moor  the  scow  there. 

Benbdxgt,  J.  This  action  arises  oat  of  a  singular 
occnrrence,  which  took  place  at  a  bulkhead  at  the  foot 
of  63d  street,  in  New  York  city.    On  that  day  the  scow 
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proceeded  against,  which  was  being  loaded  with  stone 
upon  her  deck  at  the  foot  of  66th  street,  sprang  a  leak, 
and  was  haaled  from  the  foot  of  65th  street  to  the  foot 
of  63d  street,  and  there  moored  alongside  of  the  sloop 
Nancy  Anna.  Shortly  after  she  was  made  fast,  she  took 
a  sudden  larch  toward  the  bulkhead,  and  threw  about 
twenty  tons  of  the  stone  from  her  deck  into  the  water 
between  her  and  the  sloop.  She  then  took  a  still  heavier 
lurch  the  other  way,  and  rolled  off  on  the  outside  of  her 
all  the  remaining  load,  when,  being  thus  suddenly  re- 
lieved of  a  great  weight,  she  rebounded  with  such  vio- 
lence as  to  throw  her  out  of  the  water  and  upon  the  sloop 
alongside.  The  sloop's  fore  rigging  kept  the  scow  off 
forward,  but  aft  she  dropped  upon  the  sloop  so  as  to 
crush  the  sloop's  rail  and  break  her  down  aft  for  a  con- 
siderable distance.  This  action  is  brought  to  recover  for 
the  damages  thus  occasioned  to  the  sloop. 

These  facts  are  not  disputed.  Some  others  are  in 
dispute,  and  among  them  the  quantity  of  water  in  the 
scow  when  she  came  alongside  the  sloop,  and  also 
whether  the  lurch  of  the  scow  arose  from  swells  caused 
by  passing  steamers.  Without  determining  these  ques- 
tions, I  find  in  the  evidence  of  the  master  of  the  scow 
clear  proofs  that  the  accident  arose  from  negligence  on 
his  part.  For  he  says  that  what  (hrew  his  vessel  out  of 
the  water  in  such  an  extraordinary  manner  was  because 
of  her  striking  the  bottom  when  she  made  the  last  lurch. 

This  statement,  if  taken  to  be  correct,  shows  clear 
neglect,  in  that  the  scow  was  placed  where  she  would 
strike  the  bottom.  The  master  was  not  only  chargeable 
with  knowledge  of  the  depth  of  water  where  he  placed 
his  vessel,  but'  he  had  actual  knowledge,  for  he  lay  in  the 
same  place  the  day  before.  He  also  says  that  he  knew 
that  waves  caused  by  the  Harlem  boats  often  rolled  in 
there,  and  that  they  had  rolled  upon  him. 

If,  then,  the  accident  is  to  be  attributed  to  the  shal- 
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lowness  of  the  water  where  the  scow  was  moored,  it  was 
a  fault  to  moor  her  there. 

If,  on  the  other  hand,  the  scow  rolled  oflf  her  load  be- 
cause she  was  waterlogged,  it  was  fault  to  place  such  a 
vessel  alongside  another  vessel,  where  she  could  do  such 

injury. 

Let  a  decree  be  entered  for  libellant,  with  an  order  of 

reference. 

For  libellant,  Beebe^JVUcox  <&  HoVbs. 

For  respondents,  BefnsilAct^  Taft  cJfe  Benedict. 


JULY,  1874. 

THE  BAEK  NEVADA. 

Offbhore    Pilotage. — Tender    and  Refusal. —  State  Limits. — 

Effect  of  Stats  Statute. 

A  British  ship,  bound  to  New  Y^pk,  was  spoken  by  a  pilot  before  coming  in  sight 
of  Sandy  Hook  Light,  and  his  services  tendered.  The  master  oflfered  to  take 
the  pilot  on  board,  but  refased  to  pay  oflf-shore  pilotage,  and  the  pilot  left. 
Afterwards  the  ship  took  another  pilot,  and  paid  in-shore  pilotage.  The  first 
pilot  filed  a  libel  to  recover  pilotage,  as  on  a  refusal  of  his  services : 

ffeld,  That  the  first  pilot  was  refased  within  the  meaning  of  the  Pilotage  Act  of 
the  State  of  New  York  of  April  8d,  1857 ; 

That  it  wonld  defeat  the  purpose  of  the  statute  to  make  pilotage  payable  after 
tender  and  refusal  only  where  the  ship  did  not  accept  the  service  of  any  pilot. 
The  words  of  the  statute  do  not  forbid  recovery  in  this  case ; 

That  the  pilot  laws  of  a  State  have  sufficient  effect  beyond  the  boundary  of  the 
State  to  fix  the  compensation  of  pilots ; 

That  the  libellant  was  entitled  to  a  decree. 

Benedict,  J.    The  libel  in  this  cause  was  filed  by  a 
New  York  pilot,  to  recover  off-shore  pilotage  of  the  bark 
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Nevada,  upon  the  grouii(]  of  an  offer  of  services  and  a 
refusal  thereof,  which  occurred  on  the  4th  day  of  Janu- 
ary, 1874.  The  admitted  facts  are  as  follows :  The  bark 
Nevada,  a  British  vessel,  owned  by  subjects  of  Oreat 
Britain,  was  on  the  high  seas,  bound  for  the  port  of  New 
York,  and  distant  14  miles  to  the  southward  and  east- 
ward from  Sandy  Hook  lighthouse,  and  at  such  a  dis- 
tance that  said  lighthouse  could  not  be  seen  from  the 
deck  of  a  vessel  in  fair  weather  in  the  day  time.  While 
the  vessel  was  in  this  position,  the  libellant,  a  New  York 
pilot,  spoke  her  and  offered  his  services  to  pilot  her  into 
the  port  of  New  York.  The  master  thereupon  offered 
to  take  him  on  board,  but  said  he  would  not  pay  off- 
shore pilotage.  Upon  this  notice,  the  libellant  left  the 
vessel,  and  the  master  subsequently  took  another  pilot, 
to  whom  he  duly  paid  in-shore  pilotage  for  jnloting  the 
vessel  into  the  port  of  New  York.  The  libellant  was. 
the  first  pilot  offering  his  services  to  the  vessel. 

Upon  this  state  of  facts,  it  is  contended  in  defence,, 
first,  that  the  facts  do  not  show  a  refusal  of  the  pilot's 
services,  upon  which  the  right  to  recover  is,  by  the  stat- 
ute of  the  State  of  New  York,  passed  April  3d,  1857„ 
made  to  depend.  Upon  this  point  my  opinion  is,  that 
the  facts  stated  show  a  refusal  to  take  the  libellant  as 
the  vessel's  pilot,  within  the  meaning  of  the  statute  re- 
ferred to.  It  is,  next,  contended,  that,  under  the  words, 
of  the  statute,  pilotage  becomes  payable  by  reason  of  a 
tender  and  refusal  of  service  only  in  the  case  of  a  failure 
to  accept  the  services  of  any  pilot,  and  that  there  can 
be  no  recovery  in  a  case  like  this,  when  it  appears  that 
subsequent  to  the  refusal  to  accept  the  services  of  the 
libellant,  the  services  of  another  pilot  were  accepted 
and  paid  for. 

But  it  is  evident  that  such  a  construction  would  de- 
feat the  objects  of  the  statute. 

The  interests  of  commerce  require,  that  i)iIots  be  in- 
duced to  board  ships  far  out  at  sea.  In  all  pilot  systems, 
therefore,  a  higher  rate  of  pilotage  is  fixed  by  the  law„ 
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when  tender  of  services  is  made  beyond  a  certain  dis- 
tance. Ships  boarded  beyond  the  line  pay  at  a  certain 
rate,  without  regard  to  the  distance  beyond  this  line,  and 
must  pay  the  pilot  who  first  tenders  services  beyond  this 
line.  Such  an  effect  must  be  given  to  the  statute  in  ques- 
tion to  secure  the  result  intended  by  the  Act.  By  such  a 
provision  pilots  are  induced  to  go  far  out  to  sea  in  search 
of  ships,  while  the  ship  pays  only  off-shpre  pilotage,  no 
matter  how  far  distant  from  port  she  may  be  when 
boarded.  The  words  of  the  statute  do  not,  therefore, 
forbid  a  recovery  in  this  case.^ 

It  is  next  contended,  that  the  pilotage  law  of  the 
State  of  New  York  is  of  no  effect  beyond  the  territory 
of  the  State,  and  that,  inasmuch  as  the  libellant  basea 
his  right  to  recover  upon  the  statute  of  New  York,  and 
admits  that  the  vessel  was  beyond  the  limits  of  the 
State  at  the  time  she  was  boarded,  he  cannot  recover. 
But  pilot  laws  have  sufficient  effect  beyond  the  boundary 
of  the  State  to  fix  the  rate  of  compensation  for  services 
tendered.  Similar  provisions  in  the  pilot  laws  of  France 
have  been  held  obligatory  on  French  vessels  when  situ- 
ated within  the  limits  of  British  ports  on  the  British  chan- 
nel. The  compulsory  pilot  law  of  England  has  been  held 
to  be  obligatory  upon  an  American  vessel  outside  the  lim- 
its of  British  jurisdiction,  when  bound  to  a  British  port 
(Lushington).  The  statute  of  New  York,  now  under 
consideration,  has  been  considered,  by  the  Court  of  Ap- 
peals of  the  State  of  New  York  as  effective  upon  seas 
neighboring  to  the  port  of  New  York,  although  beyond 
the  territorial  jurisdiction  of  the  State  (Oisco  v.  Bobert» 
36  N.  Y.  p.  292).  My  conclusion,  therefore,  is,  that  the 
libellant  is  entitled  to  recover  the  amount  of  his  de- 
mand. 

For  libellant,  BuiJer,  StiUnum  and  Hubhard. 

For  claimant,  Beebe^  Wilcox  and  Hobbs. 


*  But  see  Gillespie  v.  Zitilosen  (59  New  York  Btp,),  in  whioh  the  oontrary 
has  sinoe  been  decided. 
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NINE   HUNDEED   AND    FOETY-EIGHT   PIECES 

OF  LUMBEE. 

CnAtiTER  Party. — Substituted  Faeioht. 

A  vessel  was  chartered  to  carry  timber  and  lumber,  not  less  than  half  of  which 
was  to  be  "  resawn."  The  cargo  furnished  was  not  half  "  resawn,"  but  in  g^eat 
part  "  rough  edged."  It  was  received  on  board  by  the  master  under  protest, 
as  not  conforming  to  the  charter ;  and  he  inserted  in  the  bill  of  lading  given 
for  the  cargo  a  provision  for  payment  of  freight,  "  as  per  charter  party  with 
additional  daim  as  per  protest."  A  libel  was  filed  on  behalf  of  the  vessel 
against  the  lumber  to  recover  the  amount  due  from  the  charterer  under  the 
charier,  which  contained  a  clause  binding  the  cargo  to  its  performance : 

H4i^  That,  taking  together  the  charter  party,  protest  and  bill  of  lading,  it  was 
clear  that  the  rough-edged  lumber  was  to  be  transported  as  freight^  and  that  it 
was  meant  that  the  vessel  should  realize  as  much  for  freight  as  if  the  charter 
had  been  strictly  complied  with  by  furnishing  the  specified  proportion  of  re- 
sawn  lumber; 

That,  whether  the  action  were  treated  as  one  to  recover  freight  substituted  for 
that  specified  in  the  charter,  or  to  recover  damages  for  violation  of  the  charter, 
the  admiralty  would  enforce  the  lien  of  the  vessel  upon  the  cargo. 

Tiais  was  a  libel  filed  by  the  owner  of  a  vessel  against 
her  cargo,  to  recover  an  amount  claimed  to  be  due  under 
a  charter.  The  Court  decreed  in  favor  of  the  libellant 
and  the  question  of  damages  was  referred  to  a  commis- 
sioner, who  reported  in  favor  of  the  libellant  the  full 
amount  claimed  by  him.  The  respondent  excepted  to 
the  report. 

For  libellant,  Scudder  dk  Carter. 

For  respondent,  E.  D.  McCarthy. 

Benedict,  J.  The  charter  provides  for  a  cargo  of 
yellow  pine  timber,  hewn  on  four  sides,  and  resawed 
yellow  pine  lumber,  not  less  than  one-half  of  resawed. 
The  cargo  tendered  to  the  ship  consisted  partly  of  yellow 
pine  timber,  and  a  great  part  of  rough-edged  timber,  in- 
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Stead  of  at  leafct  one-half  resawn.  This  cargo  was  re- 
ceived under  protest,  made  and  extended,  as  not  con- 
forming to  the  charter  party  ;  and,  in  the  bills  of  lading 
given  by  the  master,  the  proviso  for  a  delivery  was,  "  on 
paying  freight  as  per  charter  party,  with  additional 
claim  as  per  protest."  The  charter  party  contained  the 
usual  clause  binding  the  merchandise  to  be  laden  on 
board  to  the  true  and  faithful  performance  of  the  agree- 
ment. Under  this  state  of  facts,  the  question  arises, 
whether  the  ship  has  a  lien  upon  the  cargo  actually 
shipped  for  a  sum  equal  to  what  the  freight  would  have 
amounted  to,  had  the  resawed  timber,  stipulated  for  in 
the  charter  party,  been  shipped,  instead  of  the  rough- 
edged  timber  which  was  shipi>ed. 

The  charter  provides  no  rate  of  freight  for  rough- 
edged  timber ;  and  the  bill  of  lading  fixes  no  rate  of 
freight,  except  by  the  above  provisions  referring  to  the 
charter  and  protest.    Looking  at  these  documents  to- 
gether, the  charter,  the  protest,  and  the  bill  of  lading,  it 
appears  quite  clear  that  the  understanding  of  the  parties 
was,  that  this  rough-edged  timber  should  be  transported 
on  freight,  and  should  pay  as  freight  a  sum  sufllcient  to 
bring  the  earnings  of  the  vessel  for  the  voyage  up  to  the 
total  freight  which  would  have  been  realized,  had  the 
charter  been  strictly  complied  with.    It  is  not  a  case  of 
dead  freight,  but  of  substituted  freight,  transported, 
nevertheless,  under  a  contract  to  pay  freight  upon  its 
delivery,  the  amount  of  which,  although  not  stated,  was 
to  be  calculated  on  the  termination  of  the  voyage  by  a 
reference  to  the  original  charter.    Such  a  contract,  if  no 
more  than  an  agreement,  upon  delivery  of  the  cargo,  to 
pay  damages  for  the  violation  of  the  charter,  then  un- 
liquidated, presents  no  difficulty.    A  Court  of  Admiralty 
can  enforce,  without  embarrassment  or  injustice,  a  lien 
for  such  damages,  and  such  a  proceeding  is  common  in 
the  Admiralty. 

The  report  should,  therefore,  be  confirmed,  and  a 
decree  entered  for  the  sum  reported,  with  costs. 
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JULY,  1874. 

IN  THE  MATTBE  OP  THE  SOUTH  SIDE  RAIL- 
BOAD  COMPANY  OP  LONG  ISLAND,  A 
BANKETJPT. 

Contempt. — Violation  op  Injunction, — ^Attorney. 


On  November  12th,  1873,  a  petition  in  banfamptcy  was  filed  against  a  railroad 
company.  On  Febmary  18th,  1874,  C,  a  member  of  the  law  firm  of  H.  A  C, 
commenced  an  action  in  the  Supreme  Court  of  the  State  of  New  York  against 
the  company.  C.  had  knowledge  of  the  pendency  of  the  bankruptcy  proceed- 
ings. H.  A  C.  appeared  as  attorneys  for  the  plaintiff  in  the  suit,  and  haying 
obtained  judgment  against  the  company,  they,  on  the  11th  of  April,  1874,  gare 
notice  of  an  application  to  the  Supreme  Court  of  the  State,  returnable  on  April 
20th,  for  the  appointment  of  a  receiver  of  the  property  of  the  company.  On 
April  18th,  on  motion  of  the  attorney  for  the  petitioning  creditors  in  the  bank- 
ruptcy proceedings,  a  temporary  injunction  was  issued  by  the  bankruptcy  Court, 
restraining  C.  and  his  attorney  from  proceeding  with  his  application  to  the  Su- 
preme Court  for  a  receiver,  with  an  order  to  show  cause  why  the  injunction 
should  not  be  made  perpetual.  The  preliminary  injunction  was  served  on  both 
H.  and  0.  on  the  morning  of  April  20th.  It  was  served  on  C.  when  he  was 
Already  on  his  feet  before  the  Justice  of  the  Supreme  Court,  engaged  in  making 
the  application.  He  did  not  withdraw  the  application,  but  stated  to  the  Justice 
that  he  was  enjoined  from  further  proceedings,  and  handed  up  to  the  Justice  his 
motion  papers,  with  a  draft  of  an  order  for  the  appointment  of  the  receiver,  and 
the  Justice  subsequently  made  the  order  appointing  the  receiver.  H.  having 
been  served  with  the  •preliminary  injunction,  did  nothing  himself  in  the  suit  of 
C,  and  took  steps  to  inform  C.  of  the  issuing  of  the  injunction.  On  the  return 
of  the  order  to  show  cause  before  the  bankruptcy  Court,  the  injunction  was,  on 
consent  of  C,  made  permanent.  An  application  was  then  made  to  this  Court  to 
punish  H.  4(  C.  for  a  violation  of  the  injunction : 

JleldfThBt  the  excuse  presented  by  H.  was  sufficient  to  exonerate  him  from  pun- 
ishment ; 

That  C.  was  guilty  of  contempt  in  violating  the  injunction,  and  that  a  reference 
must  be  had  to  ascertain  the  amount  of  the  loss  and  expense  caused  by  it,  to 
enable  the  Court  t»  determine  the  proper  punishment. 

This  is  a  proceeding  against  Edgar  A.  Hntchins  and 
Edward  S.  Clinch,  for  an  alleged  contempt  in  violating 


393  EASTERN  DISTRICT  OP  NEW  TORK, 

In  tlM  Matter  of  The  South  Side  RaUroAd  Company  of  Long  Idaad,  a 

an  injunction  issued  out  of  this  Court  in  the  matt^  of 
the  South  Side  Railroad  Oompany  of  Long  Island,  bank- 
rupt, against  which  company  a  petition  of  bankrnptcy 
was  filed  on  the  12th  day  of  November,  1873.    The  par- 
ties proceeded  against  are  attorneys  at  law,  composiiig 
the  law  firm  of  Hutchins  &  Olinch,  one  of  whom,  Ed- 
ward S.  Clinch,  as  party  plaintiff,  on  February  13th, 
1874,  with  knowledge  of  the  pendency  of  the  proceedings 
in  bankruptcy  above  referred  to,  commenced  an  aetioa 
in  the  Supreme  Court  of  the  State  of  New  York  against 
the  South  Side  Bailroad  Company,  and,  having  obtained 
judgment  in  such  action,  by  notice  of  motion  dated  the 
nth  of  April,  1874,  and  returnable  April  the  20th,  1874, 
at  10  A.  M.,  sought  to  obtain  from  the  Supreme  Court  of 
the  State  the  appointment  of  a  receiver  of  the  proi>erty 
belonging  to  the  bankrupt.    On  the  18th  day  of  April, 
and  before  this  application  to  the  Supreme  Court  came 
on  to  be  heard,  upon  motion  of  the  attorney  for  the 
petitioning   creditor   in   the    bankruptcy    proceedings 
above  mentioned,  an  injunction  was  issued  out  of  this 
Court  restraining  the  said  Clinch  and  his  attorneys  from 
further  proceeding  with  his  application  to  the  Supreme 
Court  of  the  State  for  the  appointment  of  a  receiver  of 
the  estate  of  the  bankrupt— which  injunction,  it  may 
here  be  remarked,  was  accompanied  with  an  order  to 
show  cause  why  it  should  not  be  made  perpetual,  upon 
the  return  of  which,  by  the  consent  df  Clinch,  the  in- 
junction was  made  permanent. 

The  preliminary  injunction  so  issued  was  served  on 
both  Hutchins  and  Clinch,  on  the  morning  of  April  20th» 
On  the  same  day  the  application  for  a  receiver,  expressly 
forbidden  by  the  preliminary  injunction,  was  made  by 
Clinch,  the  plaintifi",  in  person  ;  and,  on  such  application, 
a  receiver  of  the  bankrupt's  property  was  appointed  by 
the  Supreme  Court  of  the  State.  The  injunction  of  this 
Court  having  thus  been  rendered  inoperative,  proceed- 
ings are  now  taken,  by  the  attorney  for  petitioning  credr 
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itors,  to  pnnish  the  said  attorneys  for  their  acts  in 
violation  of  the  injunction ;  and  they  are,  in  this  pro* 
ceeding,  charged  with  having  been  guilty  of  contempt, 
in  that,  with  knowledge  of  the  injunction  of  the  Oourt, 
and  in  violation  of  it,  they  made  the  application  to  the 
State  Court  for  the  appointment  of  a  receiver  of  prop- 
erty then  in  this  Court,  as  the  property  of  a  bankrupt, 
since  adjudged  so  to  be,  and  in  the  procuring  such  ap- 
pointment to  be  made.  The  attorneys  complained  of 
have  appeared  in  this  proceeding  and  answered ;  and,  by 
consent,  testimony  has  been  taken,  and  the  matter 
thereupon  submitted  to  the  Court  for  its  determination. 
The  answer  of  Hutchins  to  the  charge  made  is,  that 
while,  as  one  of  the  firm  of  Hutchins  &  Clinch,  attor- 
neys of  record  in  the  action  brought  by  Clinch,  he  is,  in 
a  certain  sense,  responsible  for  anything  done  in  the 
suit  brought  by -Clinch,  he  should  not  be  subjected  to 
punishment,  because  it  appears  that  he  had  no  personal 
charge  of  the  action  of  Clinch ;  and  that,  when  notified 
of  the  existence  of  the  injunction  issued  by  this  Court, 
he  took  steps  at  once  to  inform  Clinch  of  its  existence, 
and,  for  himself,  took  no  action  whatever  towards  the 
procuring  of  the  appointment  of  the  receiver.  This 
answer  on  the  part  of  Hutchins  is  borne  out  by  the  evi- 
dence, and  can  be  taken  as  sufficient  to  exonerate  him 
from  liability  to  punishment. 

On  the  part  of  the  other  member  of  the  firm  of 
Hutchins  &  Clinch,  who  was  also  the  party  plaintiff  in 
the  action  brought  in  the  Supreme  Court,  the  defence 
interposed  is  based  upon  the  fact  that  he  was  not  served 
with  the  injunction  until  he  was  upon  his  feet,  before 
the  Justice  of  the  Supreme  Court,  engaged  in  making 
the  application  for  a  receiver ;  and,  when  so  informed  of 
the  existence  of  the  injunction,  he  stated 'to  the  Justice 
that  he  was  enjoined  from  further  proceeding,  and  that 
he  took  no  further  action,  except  to  hand  up  to  the  Jus- 
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tice  his  motion  papers,  with  a  draft  order  for  the  appoint- 
ment of  the  receiver  asked  for. 

It  also  appears  that  Clinch,  when  served  with  the 
injunction,  omitted  to  withdraw  his  application  or  to 
make  any  application  for  leave  to  withdraw  it.  On  the 
contrary,  with  knowledge  of  the  existence  of  the  in- 
junction admitted  and  stated  by  him,  he  submitted  his 
application  to  the  justice  for  his  determination,  and  the 
application  so  made  was  thereafter  granted,  and  a 
receiver  actually  appointed  by  the  Court  in  his  cause,  in 
accordance  with  the  application.  The  facts  disclose  no 
defence  but  make  out  a  clear  case  of  deliberate  contempt* 
It  is  not  easy  to  see  what  more  Clinch  could  have  done 
to  disobey  the  order  of  this  Court  than  he  did  do ;  and 
the  weight  of  the  evidence  is  that  he  coupled  his  action 
with  a  statement,  that  be  intended  to  disregard  the  order. 

So  deliberate  a  disregard  of  an  order  of  Court,  by  an 
attorney  at  law  in  his  own  suit,  is  properly  brought  to 
the  attention  of  the  Court,  and  cannot  be  permitted  to 
pass  unpunished.  What  the  extent  of  the  punishment 
should  be  cannot  well  be  determined,  in  the  absence  of 
information  as  to  the  expense  and  loss,  caused  by  the 
act  of  the  attorney  now  under  consideration.  I  shall 
therefore  go  no  further  at  present  than  to  direct  that  an 
order  be  entered,  dismissing  the  proceeding  against 
Hutcbins,  and  adjudging  Clinch  guilty  of  the  contempt 
charged ;  and  to  direct  that  a  reference  to  the  register, 
in  charge  of  the  bankruptcy  case,  be  had  to  ascertain 
and  report  to  this  Court,  the  amount  of  expense  and  loss 
occasioned  by  the  violation  of  the  injunction  in  question. 
The  attorney  for  the  petitioning  creditor  is  hereby  di- 
rected to  attend  upon  such  reference,  and  to  submit  upon 
notice  to  said  Clinch,  such  evidence  as  may  be  obtained 
in  respect  to  the  matters  so  referred. 
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JOSEPH  D.  DYEE  et  al.  v.  THE  NATIONAL 
STEAMSHIP  COMPANY. 

Damages   bt   Collision. — Rulb   as   to   Value  of  Cargo  Lost. — 

Guano. 

• 

A  ship,  loaded  with  gpiano,  was  sunk  in  a  collision  near  New  York,  her  port  of 
destination.  The  guano  was  the  property  of  the  Bepablic  of  Pern,  and  was 
shipped  at  the  Chincha  Islands.  The  guano  on  the  Islands  was  the  property 
of  the  Gk>Temment  of  Peru,  and  was  exported  by  the  Govemment  for  its  own 
account.  No  guano  was  sold  at  the  Islands,  but  the  Goyemment  allowed 
Peruvian  subjects  to  go  to  the  Islands  and  dig  it  for  use  in  Peru  alone,  and 
some  of  the  guano  so  taken  was  sold  in  Peru.  The  owners  of  the  steamship 
which  sunk  the  ship,  haying  been  held  liable  for  the  damages  caused  by  the 
collision: 

Hddt  That  the  owners  of  the  ship  were  entitled  to  recoyer  her  yalue  at  the  time 
and  place  of  loss; 

That,  under  the  circumstances  of  this  case,  the  rule  of  damages,  as  to  the  loss  of 
cargo,  must  be  not  the  cost  of  shipment,  nor  the  yalue  in  Peru,  but  the  yalue 
in  the  port  of  New  York,  less  the  costs  and  charges  of  deliyering  it  there. 

Benedict,  J.  This  action  was  institated  to  recover 
of  the  owner  of  the  steamship  Scotland,  the  amount  of 
damages  caused  by  the  sinking  of  the  ship  Kate  Dyer 
by  the  steamer  Scotland,  in  a  collision  which  occurred 
near  the  entrance  of  New  York  harbor.  At  the  hearing 
upon  the  question  of  liability,  an  interlocutory  decree 
was  rendered — directing  that  the  libellants  recover  of 
the  owners  of  the  Scotland,  the  amount  of  damages 
by  them  sustained  by  reason  of  the  collision  in  the 
pleadings  mentioned,  and  a  reference  to  a  Commissioner 
was  directed  to  ascertain  and  report  the  amount  of  such 
damages. 

Pending  the  reference,  the  Oommissioner  died,  and 
by  order  of  Court  the  hearing  of  the  case  upon  the 
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qaestion  of  damages  was  thereupon  directed  to  be 'Con- 
tinued before  the  Court. 

Under  that  order,  the  hearing  of  the  case  has  been 
continued  before  the  Court  upon  the  question  of  dam- 
ages,— the  evidence  taken  before  the  Commissioner 
being  by  consent  read  as  evidence  taken  in  Court. 

In  this  manner  the  case  has,  during  the  present  months 
been  presented  to  me  to  determine  the  amount  of  the 
damages  which  the  libellants  sustained  by  the  collision 
referred  to. 

The  evidence  shows  a  total  loss  of  the  ship  Kate  Dyer 
and  her  cargo^  by  reason  of  the  collision  in  question. 
The  owners  of  the  ship,  the  libellants,  are  entitled  there- 
fore to  recover  her  value  at  the  time  and  place  of  loss* 
Upon  this  item,  the  testimony  of  the  master  appears 
to  me  to  afford  the  best  evidence  in  the  case  by  which 
to  determine  the  value  of  the  ship,  at  the  time  and 
place  of  loss,  and  upon  that  testimony  I  determine  the 
loss  sustained  by  the  owners  of  the  ship,  to  be  $56,000^ 
on  which  sum  interest  at  6  Vo  from  the  date  of  the  collision 
to  the  date  of  the  final  decree  herein  is  also  allowed  them. 

The  evidence  shows  damages  sustained  by  one  Henry 
H.  Bollins,  who  is  also  a  co-libellant,  in  the  loss  of  his 
personal  effects  on  board  the  ship  at  the  time  of  the 
collision,  including  85,000  in  gold  coin.  The  testimony 
fixes  the  value  of  this  property  in  currency  at  $7,625» 
ISo  objection  is  made  to  this  amount;  and  the  decree  will 
accordingly  award  him  that  sum  with  interest  O  6% 
from  the  date  of  the  collision  to  the  date  of  the  final 
decree. 

The  Bepublic  of  Peru  is  also  a  co-libellant,  and 
has  been  decreed  to  be  entitled  to  recover  for  the  cargo 
of  the  vessel,  which  was  wholly  lost  with  the  ship.  This 
cargo  consisted  of  1,668  tons  of  Peruvian  guano,  be- 
longing to  the  Peruvian  Oovernment,  at  the  time  of  the 
collision  being  transported  from  the  Chincha  Islands  via 
Callao  to  New  York.    The  guano  deposit  on.  the  Chincha 
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Islands  (exhausted  since  the  commencement  of  this 
action)  belonged  to  the  government  of  Pern.  That 
Ooyemment  exported  the  guano  to  foreign  countries, 
and  there  sold  it  for  account  of  the  government.  Its 
exportation  by  any  other  parties  was  prohibited,  and 
it  was  not  bought  and  sold  in  Peru  as  an  article  of 
commerce.  What  was  there  used  was  given  to  the 
Peruvian  subjects  who  might  go  to  the  Islands,  and  dig 
it,  to  be  used  in  Peru  alone.  Some  of  the  little  so  given 
away  wds  sold  in  Pern  at  812  00  a  ton,  in  gold,  but  sub- 
ject to  the  above  stated  limitations  as  to  its  use. 

The  cargo  in  question,  if  it  had  arrived  in  New  York, 
would  there  have  sold  for  860  00  a  ton,  gold.  When  de- 
stroyed it  was  very  near  to,  but  not  within,  the  harbor 
of  New  York.  Upon  this  state  of  facts,  the  Oovemment 
of  Peru  claims  to  be  entitled  to  recover  the  value  of 
this  cargo  at  the  time  and  place  of  loss;  and  it  is  con- 
tended that,  upon  the  evidence,  the  only  proper  mode 
of  ascertaining  that  value  is  to  take  the  market  price  of 
the  article  in  New  York,  less  all  costs  and  charges  that 
would  have  been  incurred  from  the  time  of  the  loss  till 
it  could  have  been  placed  in  New  York  ready  for  sale. 

The  claimants  contend  that  the  value  of  the  cargo 
to  the  Peruvian  Government  must  be  taken  to  be  simply 
the  cost  of  preparing  the  guano  for  shipment,  and 
charges  incident  to  shipment,  according  to  which  method 
the  Peruvian  Government  would  recover  81,424  26  for 
the  loss  of  this  cargo. 

As  between  these  two  positions,  my  judgment  is 
with  the  libellants.  It  is  not  necessary,  in  order  to  sup- 
port this  determination,  to  discuss  the  correctness  and 
justice  of  the  result  which  has  been  sometimes  arrived 
at  by  the  application  of  the  rule  which  gives  to  the 
owner  of  cargo  damaged  by  collision  the  market  value 
of  his  goods  at  the  place  of  shipment  as  a  complete  in- 
demnity for  his  loss.  While  it  may  be  conceded  that 
experience  has  shown  this  rule  to  be  the  best  one  that 
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can  be  reported  to  in  most  cases,  I  do  Dot 
that,  as  matter  of  law,  the  rale  is  always  to  be  appKcd^ 
The  principle  of  indemnity  to  the  extent  of  the  Ufem 
sustaineil  is  the  unquestioned  law  of  every  case ;  and  U> 
this  higher  law  every  rule  of  convenience  must  be  sub- 
ject, not  excepting  the  one  here  sought  to  be  applied  bj 
the  respondents.  The  result  of  the  application  of  sodi 
a  rule  to  the  present  case  indicates  at  once  that  no  prin- 
ciple of  Justice  will  permit  its  adoption  here.  Besort  to 
it  is  in  truth  impossible  here,  for  it  is  based  upon  the 
existence,  at  the  place  of  shipment,  of  a  market  inriee 
for  the  merchandise  lost.  But  there  never  was  a  market 
price  for  guano  at  the  Ohincha  Islands. 

The  article,  owing  to  peculiar  circumstances,  had 
neither  market  price  nor  ascertainable  cost  at  the  place 
of  shipment. 

Yet  it  was  then  an  article  of  value ;  and  this  particalar 
cargo  of  it  on  board  the  ship  Kate  Dyer,  at  the  time 
and  place  when  it  was  destroyed,  could  have  been  ex- 
changed for  gold  at  a  large  price  and  without  difBculty. 
The  facts  then  forbidding  resort  to  a  market  price  of 
this  cargo  at  the  place  of  shipment,  by  which  to  deter- 
mine the  value,  it  becomes  necessary  to  find  some  other 
method  whereby  to  ascertain  its  value  at  the  time  and 
place  of  loss.  No  other  method  seems  more  likely  to 
work  out  the  desired  result  than  to  take  the  market 
price  of  such  guano  at  the  near  and  controlling  market 
of  New  York,  whither  the  cargo  was  bound,  and  where, 
at  the  time  of  destruction,  it  could  have  been  jsold  to 
arrive.  The  value  of  the  cargo,  calculated  at  this  price, 
less  the  costs  and  charges,  will  represent  with  much  ac- 
curacy the  real  loss  sustained  by  its  owners  in  its  de- 
struction. 

The  items  of  costs  and  charges  properly  to  be  de- 
ducted in  a  calculation  thus  based  appear  not  to  be  in 
dispute ;  nor  is  there  any  dispute  in  respect  to  the 
freight.    I,  therefore,  leave  to  the  parties  the  compnta- 
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tion  of  the  amonnts,  in  accordance  with  the  views  here 
expressed,  with  leave  to  settle  the  decree  before  me,  if 
any  dispute  arises. 

For  libellants,  Scudder  dk  Ca/rter,  B.  D.  Benedict  <fc  W. 
O.  Choate. 

For  respondents,  John  Chetwood  <&  T.  C.  StiUman. 


Sflttttyem  gistricl  of  |leto  gorh* 

AUGUST,   1874. 

JAMES  H.  MOEAN  et  ai.,  ASSIGNEES  IN  BANK- 

EUPTOY     OF     LEOPOLD     BOHM     v.    JOHN 
SOHNUGG  et  al. 

Priobitisb. — Mortgage. — Mbohanic's  Libn. 

A  mortgage  recorded  before  the  filiDg  of  a  mechanic's  lien  is  entitled  to  priority. 

When  the  hankraptcy  Conrt  takes  possession  of  property  on  which  there  are 
mechanics'  liens,  and  sells  it  free  and  clear  of  the  liens,  it  forecloses  the  liens ^ 
and  the  lien  holders  are  not  bonad  to  renew  or  continue  their  liens,  to  preserve 
their  rights  against  the  proceeds  of  the  property. 

This  was  an  action  brought  by  assignees  in  bank- 
ruptcy to  set  aside  certain  mortgages  and  mechanics' 
liens  upon  the  bankrupt's  property,  which  the  Court 
had  sold  free  and  clear  of  both  mortgages  and  liensv  On 
the  evidence  the  Oourt  held  that  the  mortgages  were 
valid.  The  question  remained  as  to  the  mechanics'  liens 
and  their  priority. 

For  plaintiffs,  AVbott  Brothers. 
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For  defendants,  Boardman  dk  Boardman,  W.  B.  Putney t 
L.  B.  Bunnell^  and  OUo  Meyer. 

BiiATGHFOBD,  J.  As  between  the  mortgages  and  tiie 
mechanics'  liens,  the  former  are  not  only  valid,  bat  are 
prior  in  time.  The  former  were  recorded  before  any  of 
the  latter  were  filed.  This  gives  priority  to  the  former. 
•  The  mortgages  must,  therefore,  be  decreed  to  have  va- 
lidity and  precedence,  both  as  regards  the  mechanics'  liens 
and  the  ia^ssignees  in  bankruptcy,  the  Schnugg  mortgage 
for  the  fall  810,000,  and  the  Baerlein  mortgage  for  $6,800. 

As  between  the  mechanics'  liens  and  the  assignees  in 
bankruptcy,  I  think  the  liens  are  not  open  to  any  of  the 
objections  urged  against  them  by  the  plaintiffs. 

The  bankruptcy  Oourt,  within  the  year  from  the 
filing  of  the  liens,  took  possession  of  the  property,  and 
sold  it  free  and  clear  of  the  mechanics'  liens,  and  pat 
the  proceeds  of  sale  into  the  hands  of  its  officers,  in 
place  of  the  estate  so  disposed  of.  It  did  this  by  virtue 
of  the  provisions  of  the  20th  section  of  the  Act.  It 
thereby  foreclosed  the  liens.  It  converted  into  money 
the  property  that  was  subject  to  the  liens,  and  thereby 
prevented  the  lienors  from  ever  taking  measures  to  fore- 
close the  liens.  The  lienors  were  not  only  relieved  there- 
by from  any  duty  to  renew  or  continue  their  liens  within 
the  year,  but  they  had  no  right  to  renew  or  continue  a 
lien  against  property  which  the  bankruptcy  Goart  had 
sold  free  from  such  lien. 

As  regards  renewing  or  continuing  the  lien,  so  as  to 
make  it  continue  operative  against  the  proceeds  of  the 
sale,  it  is  sufficient  to  say,  that  at  least  from  the  com- 
mencement of  this  suit,  which  was  within  the  year,  the 
rights  of  the  lienors  were  fL^M,  and  whatever  their 
rights  as  lienors  were  when  this  suit  was  brought,  such 
they  must  be  adjudged  in  this  suit  to  be.  As  between 
the  plaintiffs  and  the  lienors,  the  fund  must  be  admin- 
istered and  distributed  as  of  the  time  when  the  plaintiflGs 
came  into  this  Oourt  and  asked  this  C!ourt  to  adminiBter 
and  distribute  it. 
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THE  STEAMEE  ELLEN  S.  TERRY. 

Collision  in  Hatteras  Inlet. — Vessel  Aground. — Freight. — 

Custom. 

A  schooner  going  through  the  channel  leading  from  Hatteras  Inlet,  got  aground 
at  a  tarn  of  the  channel  where  it  was  only  100  or  160  feet  wide,  and  lay  rather 
across  the  channel.  While  she  lay  there,  a  steamer  coming  in,  attempted  to 
pass  her.  The  pilot  of  the  steamer  had  sonnded  the  day  before,  and  found,  as 
he  supposed,  water  enough  to  enable  him  to  take  the  steamer  by  the  bows  of 
the  schooner.  The  steamer  came  up  slowly,  but  failed  to  mind  her  helm  be- 
cause her  keel  was  scraping  the  gpround.  Her  engine  was  stopped  and  backed 
as  soon  as  this  was  seen,  but  she  ran  into  the  schooner,  cutting  a  hol&  in  her. 
The  steamer  set  up  in  defence  that  the  collision  was  ineyitable;  that  the 
schooner  was  in  fault  in  lying  aground  in  that  narrow  place,  instead  of  lighten- 
ing herself  and  getting  over  the  shallow  place;  that  her  crew  were  negligent 
in  not  putting  out  fenders  and  in  not  taking  measures  to  stop  the  leak  caused 
by  the  blow;  that  part  of  the  cargo  was  wasted  by  the  crew ;  and  that  there 
was  a  custom  that  vessels  injured,  while  lying  aground  there,  by  other  vessela 
attempting  to  pass,  should  bear  their  own  loss  :  . 

Held,  That  the  collision  was  not  caused  by  inevitable  accident,  because  the 
steamer  saw  the  schooner  and  knew  her  position,  and  could  have  refrained 
from  passing  her  or  have  attempted  it  at  a  speed  which  would  have  enabled 
her  to  stop ;. 

That,  although  the  schooner  might  have  got  out  of  the  shallow  place  by  lighten- 
ing herself,  this  was  no  defence  to  the  steamer ; 

That  the  schooner  did  not  have  such  warning  as  to  make  the  failure  to  put  out 
fenders  a  f&ult  contributing  to  the  damage ; 

That  she  was  not  in  fault  because  her  crew  did  not,  under  the  circumstances, 
take  prompt  measures  to  stop  the  leak  and  save  the  cargo,  such  a  failure  being 
attributable  to  the  fault  of  the  steamer ; 

That,  if  any  cargo  was  destroyed  or  wasted  by  the  crew  after  the  collision,  it 
must  be  excluded  from  the  recovery  ; 

That  the  allied  custom  could  not  vary  an  otherwise  existing  liability. 

Blatohford,  J.  On  the  27th  of  December,  1865,  the 
schooner  Vesta  was  agroand  in  the  channel  leading  in 
from  Hatteras  Inlet.  The  channel  was  only  100  or  150 
feet  wide.    The  place  where  the  Ye^ta  was  lying  was  at 
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a  turn  in  the  channel.  The  general  direction  of  the 
channel  was  north  and  south,  bat  where  the  Vesta  was 
it  ran  more  east  and  west.  The  Vesta  was  lying  rather 
across  the  channel,  occapying  a  considerable  portion  of 
its  width.  The  steamer  Ellen  S.  Terry  came  in  from  sea, 
under  the  charge  of  an  experienced  pilot.  He  had 
sounded,  the  day  before,  to  the  westward  of  the  bows  of 
the  Vesta,  which  was  lying  with  her  bows  rather  to  the 
westward,  and  had  found,  as  he  believed,  sufBcient  depth 
of  water  to  enable  a  vessel  of  the  draught  of  the  Terry 
to  pass  safely  the  bows  of  the  Vesta.  The  Terry  pro- 
ceeded on  slowly,  and  attempted  to  go  around  the  bows 
of  the  Vesta,  but  it  was  found  she  was  not  minding  her 
helm,  because  her  keel  was  scraping  the  ground.  Her 
engine  was  then  reversed,  and  the  effect  of  the  wind  and 
the  tide,  and  other  concurring  circumstances,  was  such 
that  her  stem  struck  the  port  side  of  the  Vesta,  and 
crushed  it  in,  and  the  Vesta  sank.  This  suit  is  brought 
to  recover  for  the  damages  caused  to  the  Vesta  and  her 
cargo. 

The  Terry,  in  her  answer,  sets  up,  that  the  collision 
and  the  damages  were  caused  by  negligence  and  bad 
management  on  the  part  of  the  Vesta,  ^*  in  endeavoring, 
with  a  vessel  of  her  draft,  to  pass  the  Swash  with  such 
water" — '' in  getting  aground  in  the  main  channel  and 
across  the  same" — "in  not  making  any  effort  to  procure 
assistance  to  lighten  her,  or  to  raise  or  lift  her,  to  re- 
move a  portion  of  her  cargo,  or  to  tow  her  off" — **  in 
not  getting  out  fenders  " — "  in  not  making  any  efforts 
to  stop  the  leak  and  save  the  cargo" — and  in  " destroy- 
ing and  wasting  x)ortions  of  said  cargo."  The  answer 
also  avers,  that,  as  to  .the  Terry,  the  collision  was,  under 
the  circumstances,  unavoidable,  and  the  accident  in- 
evitable. 

This  collision  occurred  in  the  day  time,  in  clear 
weather.  The  Vesta  was  aground,  and  it  was  the  duty 
of  the  Terry  to  avoid  her.    The  pilot  of  the  Terry  sup- 
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posed  there  was  water  enough  for  the  Terry  to  pass.  He 
was  mistaken  in  his  judgment.  The  wind  and  the  tide, 
after  the  Terry  toached  bottom,  carried  her  against  the 
Vesta.  Because  the  Terry,  at  the  speed  she  had,  and  in 
the  predicament  she  was  in,  could  not  resist,  although 
«he  backed  strongly,  the  forces  which  carried  her  against 
the  Vesta,  it  is  contended,  that  she  was  inevitably  borne 
against  the  Vesta  by  irresistible  force.  This  may  be  true, 
but  this  does  not  make  the  collision  an  inevitable  accident, 
in  the  sense  of  the  law  which  excuses  an  accident  which 
is  inevitable.  The  Terry  plainly  saw  t)he  Vesta,  and  could 
easily  have  refrained  from  attempting  at  all  to  pass  her, 
or  could  have  attempted  to  do  so  at  a  speed'  so  slow  as 
would  have  enabled  her,  by  backing,  to  stop  herself  be- 
fore hitting  the  Vesta.  There  was  nothing  unsteady  in 
the  wind  or  the  tide.  Their  forces  were  seen  and  known 
and  capable  of  being  measured  in  advance.  The  Vesta 
had,  to  the  knowledge  of  the  pilot  of  the  Terry,  been 
aground  for  two  days  in  the  same  place,  and  the  actual 
depth  of  water  at  the  place  where  the  Terry  attempted 
to  pass,  at  the  time  of  her  attempt,  could  have  been  as- 
certained by  other  means  than  by  measuring  it  by  the 
passage  of  the  Terry  herself. 

Even  if  the  Vesta  might  have  avoided  grounding 
when  and  where  she  did,  and  even  if  she  might  have 
sooner  relieved  herself,  by  lightening  her  cargo,  or  being 
towed  away,  this  did  not  justify  the  Terry  in  running 
into  her;  or  make  the  Vesta  responsible,  in  fault,  for  the 
actual  collision  of  the  Terry  with  her.  The  duty  of  the 
Terry  towards  the  Vesta  arose  out  of  the  fact  that  the 
Vesta  was,  at  the  time,  aground  and  helpless,  and  was 
not  modified  or  qualified,  in  any  degree,  by  any  consider- 
ation as  to  how  the  Vesta  came  to  be  there  or  not  to 
have  gone  from  there. 

As  to  the  failure  of  the  Vesta  to  use  a  fender  to  ward 
of  the  blow,  there  is  nothing  to  show  that  she  had  such 
warning  that  she  would  probably  be  hit  by  the  Terry, 
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as  to  make  the  failure  to  use  a  fender  a  fault  coutrib- 
uting  to  the  damage.  The  Terry  took  a  direction  to 
clear  the  Vesta,  and  then  suddenly  came  upon  her. 

So,  as  to  the  alleged  failure  of  those  on  the  Vesta 
to  take  measures  to  stop  the  leak  and  save  the  cargo, 
by  careening  the  Vesta  to  starboard  or  stopping  up  the 
wound,  leniency  of  judgment  is  always  extended  to  the 
movements  of  a  vessel  in  the  situation  of  the  Vesta» 
about  to  be  struck  by  a  steamer,  or  which  has  been 
struck  and  crushed  in.  Fright  and  alarm  ensue,  pres- 
ence of  mind  disappears,  attention  to  the  safety  of  life 
and  immediate  personal  property  becomes,  naturally, 
the  first  consideration  on  the  part  of  the  crew,  and  a 
failure  to  exercise  calm  judgment,  and  to  do  those  things 
which  retrospection  from  a  place  of  safety  may  su  ggest 
as  obvious,  is  regarded  as  attributable  to  the  fault  of 
the  faulty  vessel,  and  is  not  imputed  as  contributory 
negligence  to  the  other  vessel.  I  see  nothing,  in  the 
evidence  in  this  case,  to  make  this  general  rule  inap- 
plicable here. 

If  any  part  of  the  cargo  was  destroyed  or  wasted, 
after  the  collision,  by  the  crew  of  the  Vesta,  its  value 
must  be  excluded  from  the.  recovery. 

It  was  urged,  in  argument,  on  the  evidence,  that 
there  was  a  custom,  at  the  place  of  this  collision,  for  a 
vessel  injured  while  aground,  by  another  vessel,  in  the 
attempt  of  the  latter,  carefully  made,  to  pass  by  her, 
to  bear  her  own  loss.  No  such  defence  is  set  tip  in  the 
answer.  The  evidence  does  not  show  any  such  custom 
in  regard  to  a  sailing  vessel  run  into  by  a  steamer* 
Nor  is  the  question  one  of  custom  or  usu^e,  which  can 
vary  an  otherwise  existing  liability.  Any  vessel  which 
has  a  right  of  action  may  waive  it.  The  fact  that  any 
number  of  vessels  so  waive  it  for  themselves,  creates 
nothing  like  a  custom  or  usage,  binding  another  vessel 
to  make  such  waiver. 
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There  must  be  a  decree  for  the  libellant,  with  costs, 
iinth  a  reference  to  ascertain  the  damages. 

John  P.  Crosby y  for  the  libellant. 
ErcLstus  C.  Benedict^  for  the  claimants. 


AUGUST,   1874. 

THE  UNITED  STATES  v.  ONE  HOESE,  &o. 

Costs  of  District  Attorneys  and  Clerks  in  Rkvsnuk  Casks. 

In  suits  brought  to  enforce  forfeitures  onderthe  cnstoms  reyenne  Acts»  the  District 
Attorney  of  the  United  States  is  entitled  to  tax,  as  costs,  two  per  cent,  on  the 
amount  of  proceeds  realized  under  execution,  in  accordance  with  the  11th  section 
of  the  Act  of  March  3d,  1868  (12  U,  8.  8tat.  at  Larffe,  741),  and  the  clerk  is  en- 
titled to  tax  the  one  per  cent,  on  such  proceeds  allowed  him  by  the  Ist  section  of 
the  Act  of  February  26th,  1858  (10  75.  16 1),  notwithstanding  the  passage  of  the 
2d  section  of  the  Act  of  June  22d,  1874  (18  76.  186),  repealing  all  proviuons  of 
law  under  which  moieties  of  fines,  penalties  or  forfeitures  under  the  customs 
reyenue  laws,  or  commission  thereon,  are  paid  to  officers  of  the  United  States. 

Blatohfobd,  J.  The  sum  of  $444  37  is  in  the  reg* 
istry  of  this  Oourt,  as  the  gross  proceeds  of  an  execu- 
tion issued  in  this  suit  against  stipulators  for  the  value 
of  the  property  seized  and  proceeded  against  herein, 
which  was  seized  and  condemned  as  forfeited  for  a  vio- 
lation of  the  laws  relating  to  the  revenue  from  customs 
duties.  The  District  Attorney  presents,  for  taxation, 
an  allowance  claimed  by  him  to  be  payable  to  him  out  of 
such  proceeds,  amounting  to  $8  88,  being  two  per  centum 
on  the  amount  of  such  proceeds.  The  clerk  presents 
for  taxation  a  bill  of  costs  in  this  suit,  one  item  of 
which  is  the  sum  of  $4  44,  being  one  per  cent,  on  the 
amount  of  such  proceeds,  claimed  by  him  to  be  payable 
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to  him  as  a  fee  for  receiving,  keeping  and  paying  out 
the  amount  of  such  proceeds.  Questions  are  raised  as 
to  whether  such  two  items  are  now  taxable,  in  view  of 
the  provisions  of  the  Act  of  June  22d,  1874,  entitled, 
'*  An  Act  to  amend  the  customs  revenue  laws  and  to  re- 
peal moieties." 

The  2d  section  of  the  said  Act  of  1874  provides, 
'*  that  all  provisions  of  law  under  which  moieties  of  any 
fines,  penalties  or  forfeitures  under  the  customs  revenue 
laws,  or  any  share  therein,  or  commission  thereon,  are 
paid  to  informers,  or  ofBcers  of  customs,  or  other  officers 
of  the  United  States,  are  hereby  repealed,  and,  from  and 
after  the  date  of  the  passage  of  this  Act,  the  proceeds 
of  all  such  fines,  penalties  and  forfeitures  shall  be  paid 
into  the  treasury  of  the  United  States."    The  provision 
of  law  existing  when  the  Act  of  1874  was  passed,  for 
distributing  the  proceeds  of  fines,  penalties  and  for- 
feitures incurred  under  the  customs  revenue  laws,  was 
the  1st  section  of  the  Act  of  March  2d,  1867  (14  U.  S. 
Stat,  at  Large,  646),  and  was  in  these  words :  ''  From  the 
proceeds  of  fines,  penalties  and  forfeitures  incurred  un- 
der the  provisions  of  the  laws  relating  to  the  customs, 
there  shall  be  deducted  such  charges  and  expenses  as 
are,  by  law,  in  each  case,  authorized  to  be  deducted,  *  *  * 
and  the  residue  of  the  proceeds  aforesaid  shall  be  paid 
into  the  treasury  of  the  United  States,  and  distributed 
under  the  direction  of  the  Secretary  of  the  Treasury, 
in  the  manner  following,  to  wit,  one  half  to  the  United 
States,  one  fourth  to  the  person  giving  the  information 
which  has  led  to  the  seizure,  or  to  the  recovery  of  the  fine 
or  penalty ;  and,  if  there  be  no  informer  other  than  the  col- 
lector, naval  officer  or  surveyor,  then  to  the  officer  making 
the  seizure,  and  the  remaining  one-fourth  to  be  equally 
divided  between  the  collector,  naval  officer  and  surveyor ; 
*    *    *    but,  where  any  fine,  penalty  or  forfeiture  in- 
curred by  virtue  of  the  laws  relating  to  customs  shall  be 
recovered  in  consequence  of  any  information  given  by 
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an  officer  of  a  revenue  cutter,  the  proceeds  thereof  shall, 
after  the  legal  deductions,  including  the  deductions 
herein  authorized,  have  been  made,  be  disposed  of  as 
follows,  one-fourth  to  the  United  States,  one-fourth  to 
the  officers  of  the  customs,  as  hereinbefore  provided,  and 
the  remainder  to  the  officers  of  such  revenue  cutter,  to 
be  divided  among  them  in  proportion  to  their  pay." 

The  item  claimed  by  the  District  Attorney  to  be  tax- 
able and  payable  to  him,  i^  claimed  under  the  provisions 
of  the  11th  section  of  the  Act  of  March  3d,  18(53  (12  U. 
8.  Stat,  at  La/rgey  741),  which  is  as  follows  :  ''There  shall 
be  taxed  and  paid  to  District  Attorneys  two  per  centum 
upon  all  moneys  collected  or  realized  in  any  suit  or  pro- 
ceeding arising  under  the  revenue  laws,  conducted  by 
them,  in  which  the  United  States  is  a  party.  The  Act  in 
relation  to  costs,  approved  February  twenty-sixth,  one 
thousand  eight  hundred  and  fifty-three,  shall  not  apply 
to  such  allowances,  and  the  same  shall  be  in  lieu  of  all 
costs  and  fees  in  such  suit  or  proceedings."  The  Act  of 
February  26th,  1853  (10  U.  S.  Stat,  at  Large,  161),  thus 
referred  to,  was  a  bill  prescribing  what  costs  and  fees 
should  be  allowed  to  various  officers,  and  among  them, 
District  Attorneys  and  all  other  attorneys  and  clerks  of 
Oourts,  and  its  1st  section  provided,  that,  '4n  lieu  of  the 
compensation  now  allowed  by  law"  to  such  officers^ 
''  the  following  and  no  other  compensation  shall  be  taxed 
and  allowed."  One  item  under  the  head  of  ''clerks' 
fees,"  in  said  Act,  is  this  :  "  For  receiving,  keeping  and 
I»aying  out  money,  in  pursuance  of  the  requirements  of 
any  statute  or  order  of  Court,  one  per  cent  on  the 
amount  so  received,  kept  and  paid."  Under  this  pro- 
vision the  clerk  claims  the  allowance  in  question. 

It  may  be  suggested,  that,  as  the  District  Attorney 
and  clerk  are  officers  of  the  United  States,  the  two  per 
cent  to  the  District  Attorney,  and  the  one  per  cent  to  the 
clerk,  constitute  a  share  in  the  forfeiture  in  this  case,  or, 
at  least,  a  commission  thereon,  and  that,  therefore,  the 
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Act  of  1874  repeals  the  provision  for  the  two  per  cemX. 
to  the  District  Attorney,  in  the  11th  section  of  the  Act 
of  1863,  and  the  provision  for  the  one  per  cent,  to  the 
clerk,  in  the  Act  of  1853.  Do  the  two  per  cent  and  the 
one  per  cent.,  nnder  the  statutes  which  allow  them,  con- 
stitute shares  in,  or  commissions  on,  moneys  received 
for  forfeitures,  in  the  sense  of  the  Act  of  1874?  I  think 
they  do  not. 

The  Act  of  1863  gives  the  two  per  cent,  to  the  District 
Attorney  in  lieu  of  costs  and  fees  in  the  suit,  and,  mani- 
festly, as  a  compensation  to  him  for  conducting  the  suit 
on  behalf  of  the  United  States.  It  expressly  declares 
that  he  shall  have  no  other  costs  or  fees  in  the  suit,  and 
none  under  the  Act  of  1853.  It  substantially  repeals  the 
Act  of  1853,  as  regards  the  suits  mentioned  in  the  Act  of 
1863.  If  the  Act  of  1874  repeals  the  11th  section  of  the 
Act  of  1863,  then  the  District  Attorney  is  left  without 
any  compensation  allowed  him  by  law  in  the  suits  named 
in  such  11th  section ;  because,  the  3d  section  of  the  Act 
of  February  25th,  1871  (16  U.  S.  Stat,  at  Large,  431),  pro- 
vides, that,  '*  whenever  an  Act  shall  be  repealed  which 
repealM  a  former  Act,  such  former  Act  shall  not  thereby 
be  revived,  unless  it  shall  be  expressly  so  provided." 
Thus,  all  provision  for  costs  and  fees  to  the  District  At- 
torney in  such  suits  would  be  repealed,  while  he  would 
still  receive  the  two  per  cent,  as  costs  and  fees  in  suits 
under  the  revenue  laws  in  which  the  United  States  is  a 
party,  other  than  suits  for  fines,  penalties  or  forfeitures 
under  the  customs  revenue  laws,  and  the  fee  bill  in  the 
Act  of  1853  would  give  him  costs  and  fees  in  suits  not 
within  the  purview  of  the  Acts  of  1863  and  1874. 

So,  in  regard  to  the  clerk,  the  Act  of  1853  gives  the 
one  per  cent,  to  him  as  fees  for  receiving,  keeping  and 
paying  out  the  money.  If  he  is  deprived,  by  the  Act  of 
1874,  of  such  one  per  cent,  for  receiving,  keeping  and 
paying  out  moneys  which  are  the  proceeds  of  fines,  pen- 
alties or  forfeitures  under  the  customs  revenue  laws, 
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there  is  no  provision  of  law  under  which  he  can  receive 
any  fees  or  coinpensation  for  receiving,  keeping  or  pay- 
ing out  such  moneys,  while  he  will  still  be  entitled  to 
receive  the  one  jp«r  cent,  for  receiving,  keeping  and  pay- 
ing out  all  other  moneys. 

It  is  not  to  be  inferred  that  any  construction  of  the 
Act  of  1874  was  intended  by  Congress,  which  will  work 
such  a  result,  when  there  is  a  plain  and  reasonable  con- 
struction of  it  which  will  avoid  such  a  result. 

The  Act  of  1874  has  no  relation  to  the  subject  of 
costs  or  fees,  either  generally  or  specifically.  It  relates 
to  the  customs  revenue  laws  alone.  The  provisions  of 
the  1st  section  of  the  Act  of  1867  answer  fully  the  de- 
scription, in  the  2d  section  of  the  Act  of  1874,  of  pro- 
visions of  law  under  which  moieties  of  fines,  penalties 
and  forfeitures  under  the  customs  revenue  laws,  or 
shares  therein,  or  commissions  thereon,  are  paid  to  in- 
formers, and  to  ofBcers  of  the  customs,  and  to  other 
officers  of  the  United  States.  Under  the  provisions  of 
the  1st  section  of  the  Act  of  1867,  shares  of  fines,  pen- 
alties and  forfeitures  under  the  customs  revenue  laws  are 
paid  to  informers,  and  other  shares  thereof  are  paid  to 
collectors,  naval  officers  and  surveyors,  who  are  officers 
of  the  customs,  and  other  shares  thereof  are  paid  to  the 
officers  of  revenue  cutters,  who  are  '*  other  officers  of 
the  United  States."  These  shares  are  paid  specifically 
as  shares  of  the  fines,  penalties  and  forfeitures,  and  be- 
cause the  moneys  shared  in  are  the  proceeds  of  the  fines, 
penalties  and  forfeitures,  and  the  persons  receiving  the 
shares  have  not,  under  any  statute,  any  share  in  any 
other  moneys.  The  District  Attorney  and  the  clerk  do 
not  receive  their  percentages  because  the  moneys  are 
the  proceeds  of  fines,  penalties  and  forfeitures,  and  they 
receive  the  same  percentage  on  other  moneys. 

The  statutes  which  give  the  percentages  do  not,  in 
either  case,  call  the  percentage  a  commission.  Nor 
does  the  Act  of  1867  call  the  one-half  or  the  one-fourth 
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which  it  names  a  Gommission.  Yet,  it  is  no  less  proper 
to  call  such  one-half  or  one-fourth  a  commission  than  it 
is  to  call  the  percentages  named,  commissions.  The 
word  ''  commission/'  in  the  Act  of  1874,  is,  therefore* 
satisfied  by  referring  it  to  the  Act  of  1867.  Certainly, 
the  words  ''moieties"  and  ''share"  are  thus  satisfied. 

The  District  Attorney  is  an  officer  of  the  United 
States,  and,  if  the  percentage  given  to  him  by  the  Act 
of  1863  be  regarded  as  a  commission,  it  may  be  suggested 
that  the  mischief  intended  to  be  reached  by  the  2d  sec- 
tion of  the  Act  of  1874  extends  to  him,  because  he  is 
concerned  directly  in  prosecuting  for  and  recovering  tbe 
fines,  penalties  and  forfeitures,  and  can  influence  the 
prosecution  by  his  conduct  of  it,  and  that  the  Act  of 
1874  must  have  been  intended  to  apply  to  him  as  well  as 
to  informers  and  officers  of  tbe  customs.  But  this  sug- 
gestion loses  its  force  when  it  is  considered  that  tbe 
same  construction  which  would  include  the  District  At- 
torney would  include  the  clerk.  Yet  the  clerk  has  no 
concern  in  the  conduct  of  the  suit,  and  his  duty  and 
services  for  which  tbe  percentage  is  given  commence 
with  the  receipt  of  tbe  money  when  the  suit  is  practi- 
cally at  an  end. 

The  Act  of  1874  declares,  that,  from  and  after  the 
date  of  its  passage,  the  proceeds  of  all  fines,  penalties 
and  forfeitures  under  the  customs  revenue  laws  shall 
be  paid  into  tbe  treasury  of  the  United  States.  This  is 
no  new  provision  in  that  Act.  The  1st  section  of  the 
Act  of  1867,  as  before  cited,  provided,  that,  from  the 
proceeds  should  be  deducted  the  charges  and  expenses 
authorized  by  law  to  be  deducted,  and  that  the  residue 
of  the  proceeds  should  be  paid  into  the  treasury  of  the 
United  States,  and  then  be  distributed.  There  is  nothing 
in  the  Act  of  1874  which  indicates  that  the  word  "pro- 
ceeds," in  its  2d  section,  is  intended  to  mean  other  than 
the  net  sum  remaining  to  be  disposed  of  by  the  officers 
of  the  treasury,  after  paying  the  proper  costs  and  fees 


AUGUST,   1874.  411 


Th9  United  BtateB  tr.  One  Horse,  Ao. 


incidental  to,  and  lawfully  chargeable  for,  the  collection 
of  the  moneys.  That  is  what  was  paid  into  the  treasury 
under  the  Act  of  1867,  and  that  is  what  is  to  be  paid 
into  the  treasury  under  the  Act  of  1874. 

In  an  abstract  sense,  detached  from  all  context,  the 
Acts  of  1853  and  1863  are  provisions  of  law  under  which 
the  District  Attorney  and  the  clerk,  in  receiving  per- 
centages on  moneys  collected  for  fines,  penalties  and 
forfeitures  under  the  customs  revenue  laws,  receive 
shares  in  such  moneys,  because  they  receive  portions  of 
such  moneys  measured  out  as  aliquot  parts  thereof,  and 
because,  but  for  the  existence  of  such  Acts,  they  would 
not  receive  such  percentages.  But,  as  before  shown, 
the  Act  of  1874  is  satisfied  fully  by  holding  it  to  repeal 
only  such  provisions  of  law  as  give  shares  in  the  pro- 
ceeds of  fines,  penalties  and  forfeitures,  eo  nomine,  to 
informers  and  officers  of  customs  and  other  officers  of 
the  United  States. 

As  respects  the  clerk,  it  is  to  be  observed,  that  the 
item  in  this  case,  if  allowed,  does  not  enure  to  his  per- 
sonal benefit,  but  enures  solely  to  the  benefit  of  the 
United  States,  and  goes  to  meet  the  expenses  of  his 
office,  as  regulated  by  the  proper  accounting  officers. 

The  percentages  in  question  must,  therefore,  be 
taxed,  allowed  and  paid  to  the  District  Attorney  and  the 
clerk. 
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AUGUST,  18'?4. 

THE    UNITED    STATES   v.   DANIEL   BUTTER- 
FIELD  et  al. 

m 

LiABiLXTT    oy  Assistant  Tbsa80bxr   or  ths    Uvitxd  Statxs  fob 
MovBT  Lost. — Commissiov  ok  Sale  or  Stamps. 

While  B.  wae  esiittont  treesnrer  of  the  United  Statee  et  New  Ycyrk,  oerteoi 
nume^re,  in  bis  baode  ae  each  officer,  were  loct  by  derba  The  United 
States  brought  auit  oq  hie  official  bond,  to  receyer  the  amoont  After  the  com- 
mencement of  the  snit,  B.  made  a  claim  to  the  proper  department  of  the 
OoYemmeot,  for  an  allowance  on  the  salee  of  stamps  bj  him  as  each  assistant 
treasnrer,  soffieient  to  malce  the  amount  of  5  per  cent  on  the  amount  off  the 
salee,  incloding  the  sum  which  he  bad  allowed  to  the  persons  to  whom  he  had 
sold  tlie  sUmps,  ander  the  170th  section  of  the  Act  of  June  80th,  1864  (IS  IT. 
8.  Blot,  at  LaTg€,  297).  The  Goyemment  disallowed  the  claim,  holding  that, 
under  the  eth  and  22d  sections  of  the  Act  of  August  6th,  1846  (9  Id.  65),  he 
was  not  entitled  to  anything  for  such  sales  above  the  sum  which  he  had  al- 
lowed to  others,  as  aboye  stated.  The  allowance  so  claimed  was  more  than  the 
amount  of  money  lost;  and  the  bondsman  claimed  that  it  should  be  made  by 
the  Goyernment    If  it  was  made,  nothing  was  due  on  the  bond : 

HMt  That  B.  and  his  bondsmen  were  liable  on  their  bond  for  the  money  loet ; 

That  the  proyisions  of  the  22d  section  of  the  Act  of  August  6th,  1846,  were  in- 
consistent with  those  of  the  170th  section  of  the  Act  of  June  30th,  1864,  and 
the  later  one  roust  preyall ; 

That  B.,  therefore,  was  entitled  to  the  allowance  which  he  claimed ;  that  It  made 
no  difference  that  the  claim  for  the  allowance  was  not  made  till  after  this  suit 
wos  brought ;  and  that  the  defendants  were  entitled  tojudgment 

Blatohford,  J.  On  the  23d  of  June,  1869,  the  de- 
fendant Daniel  Butterfleld  was  appointed  assistant 
treasurer  of  the  United  States,  and  treasurer  of  the 
assay  oflBce,  at  New  York.  On  the  26th  of  June,  1869, 
he,  as  principal,  and  the  othet  four  defendants,  as  sure- 
ties, executed  a  bond  to  the  United  States,  reciting  the 
appointment  of  Butterfleld  to  said  office  on  said  day, 
and  conditioned  that  the  bond  should  be  void,  if  Butter- 
fleld *•  has  truly  and  faithfuUy  executed  and  discharged, 
-and  shall  truly  and  faithfully  continue  to  execute  and 
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the  Act  of  August  6th,  1861  (12   U.  S.  Stat,  at  Large, 
326).    None  of  said  clerks  or  subordinates  receive  any 
commission  or  formal  evidence  of  their  appointment, 
except  notice  of  their  nomination  and  approval.    In 
fact,  they  could  be,  at  any  time,  suspended  by  the  assist- 
ant treasurer  and  removed  by  him,  subject  to  the  ap- 
proval of  the  Secretary  of  the  Treasury.    The  assistant 
treasurer  always  assigned  to  each  of  said  clerks  and 
subordinates  their  duties,  and  changed  said  duties  at 
will.    For  the  convenient  transaction  of  the  business  of 
said  ofBce,  the  same  is,  under  the  direction  of  the  assist- 
ant treasurer,  divided  into  departments,  one  of  which 
is  designated  as  the  **  currency  receiving  department.'' 
During  all  the  time  the  defendant  Butterfield  filled  the 
office  of  assistant  treasurer,  the  said  currency  receiving 
department  was  under  the  charge  of  said  Field,  as  its 
chief.    On  the  evening  of  the  21st  of  August,  1869,  a 
deficit  was  discovered  in  the  currency  funds  of  said  de- 
partment, to  the  amount  of  $2,075  00,  and  the  same  has 
never  been  recovered,  nor  has  the  amount  thereof  ever 
been   accounted   for,   or   paid  over,   to   the  plaintiffs. 
During  the  time  the  defendant  Butterfield  so  acted  as 
assistant  treasurer  at  New  York,  said  Tandy  was  em- 
ployed in  the  gold  room,  in  the  office  of  said  assistant 
treasurer,  and  had  charge,  during  the  day,  of  the  gold 
and  silver  coin  which  might  be  received  therein.    On 
the  6th  of  August,  1869,  a  deficit  of  $100  00  in  gold  coin 
was  discovered  in  the  cash  room  of  said  Tandy,  when 
making  up  proof,  and  the  said  missing  $100  00  has  never 
been  recovered,  nor  its  loss  accounted  for,  nor  has  the 
same  ever  been  paid  to  the  plaintiffs.    When  the  defend- 
ant Butterfield  entered  upon  the  duties  of  his  said  office, 
he  found  said  Field  and  said  Tandy  employed  therein, 
they  having  been  appointed  during  the  term  of  the  pre- 
decessor in  office  of  the  defendant  Butterfield.    The 
defendant  Butterfield  gave  them  no  new  appointment, 
but  knew  that  they  were  so  employed,  as  they  had  been 
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since  1864,  and  did  not  suspend  them  or  attempt  U> 
remove  them.  On  entering  npon  the  dnties  of  his  office^ 
he  announced  to  all  employed  therein,  that  they  would 
be  retained  in  their  places  until  removed.  Field  and 
Tandy  have  ever  since  remained  employed  in  said  office. 
Neither  the  plaintiffs  nor  the  defendant  Butterfield  have 
ever  been  able  to  discover  the  cause  of  the  disappearance 
of  the  money  so  lost,  though  the  fact  of  such  loss  was. 
immediately  made  known,  and  every  effort  was  put  forth 
to  ascertain  the  manner  in  which  such  loss  occurred; 
but  there  is  no  evidence  or  reason  to  believe,  nor  do  any 
of  the  parties  to  this  suit  believe  or  suspect,  that  any 
portion  of  such  money  was  taken  by  said  Field  or  said 
Tandy,  or  with  their  connivance,  knowledge  or  consent. 
The  same  never  came  into  the  hands  of  the  defendant 
Butterfield,  although  it  was  part  and  parcel  of  the  public 
moneys  in  the  assistant  treasurer's  office,  belonging  to 
the  plaintiffs,  nor  was  the  defendant  Butterfield  guilty, 
in  any  manner,  of  any  actual  wrong  or  neglect  in  ref- 
erence thereto,  nor  is  he,  in  any  manner,  chargeable 
with,  or  responsible  for,  said  loss,  except  as  he  may  be 
held  responsible  in  judgment  of  law. 

The  defendant  Butterfield,  between  the  23d  of  June, 
1869,  and  the  16th  of  November,  1869,  and  while  he  was 
discharging  the  dnties  of  said  office  of  assistant  treasurer,^ 
was,  in  conformity  with  the  170th  section  of  the  Act  of 
June  30th,  1864  (13  U.  S.  Stat  at  Large,  297),  supplied 
by  the  Commissioner  of  Internal  Bevenue,  with  revenue 
stamps  of  the  character  named  in  that  section,  for  sale 
for  the  accommodation  of  the  public,  as  therein  provided, 
and  such  stamps,  between  such  dates,  were  delivered  by 
said  Commissioner  to  the  defendant  Butterfield,  for  that 
purpose,  to  an  amount  exceeding  in  value  the  sum  of 
$1,669,637  50,  and  the  defendant  Butterfield  actually 
sold  the  same  to  the  amount  cf  that  sum,  and  fully 
accounted  for  the  proceeds  thereof  to  the  plaintiffs. 
The  said  170th  section  contains  this  provision :   *'  la 
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any  colIectioD  District  ^i¥h6re,  in  the  judgment  of  the 
Oomniissioner  of  Internal  Bevenue,  the  facilities  for  the 
procurement  and  distribution  of  *  *  *  *  adhesive 
stamps  are  or  shall  be  insufficient,  the  Oommissioner  as 
aforesaid  is  authorized  to  furnish,  supply  and  deliver  to 
the  collector,  and  to  the  assessor  of  any  such  District, 
and  to  any  assistant  treasurer  of  the  United  States,  or 
designated  depositary  thereof,  or  any  postmaster,  a 
suitable  quantity  or  amount  of  ^  *  *  adhesive  stamps, 
without  prepayment  therefor,  and  shall  allow  the  highest 
rate  of  commissions  allowed  by  law  to  any  other  parties 
purchasing  the  same."  The  161st  section  of  the  same 
Act  contains  this  provision :  **  The  Oommissioner  of 
Internal  Ee venue  *  *  *  is  hereby  authorized  to  sell 
to  and  supply  collectors,  deputy  collectors,  postmasters, 
stationers,  or  any  other  persons,  at  his  discrection,  with 
adhesive  stamps  ^  ^  ^  as  herein  provided  for,  in 
amounts  of  not  less  than  fifty  dollars,  upon  the  payment, 
at  the  time  of  delivery,  of  the  amount  of  duties  said 
stamps,  *  *  *  so  sold  or  supplied,  represent;  and 
may  allow  upon  the  aggregate  amount  of  such  stamps, 
as  aforesaid,  the  sum  of  not  exceeding  five  per  centum^ 
as  commission  to  the  collectors,  postmasters,  stationers 
or  other  purchasers."  Five  per  centum  on  the  amount 
of  stamps  so  received  and  sold  by  the  defendant  Butter- 
field  was  $83,481  87.  In  the  settlement  of  the  stamp 
account  of  the  defendant  Bntterfield  with  the  plaintiffs, 
they  allowed  him,  as  the  amount  of  such  commissions 
to  which  he  was  entitled,  the  sum  of  $73,645  64,  and  no 
more,  such  last  named  Isum  being  the  sum  which  he  had 
allowed  to  the  persons  to  whom  he  had  sold  said  stamps. 
In  October,  1873,  and  after  the  commencement  of  this 
suit,  and  not  before,  the  defendant  Bntterfield  made  to 
the  proper  department  of  the  Government  .a  claim  to 
have  allowed  and  paid  to  him  the  balance  of  said  five 
per  centum  on  the  amount  of  said  stamps  so  received  and 
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sold  by  him,  namely,  the  sum  of  f  9,836  23.    On  the  8th 
of  November,  1873,  sach  claim  was  rejected. 

The  foregoing  facts  are  not  in  dispute.  The  defend- 
ants deny  the  liability  of  the  defendant  Bntterfield  for 
the  money  lost,  and,  if  liable  for  it  on  the  bond,  claim 
to  have  allowed,  in  extinguishment  of  it,  so  much  of  the 
$9,836  23  as  is  sufficient  for  that  puruose. 

While  there  cannot  be  any  doubt,  upon  principle 
and  authority,  that  the  defendants  are  liable,  on  their 
bond,  for  the  money  lost,  I  think  it  cannot  be  recovered 
in  this  suit,  because  the  defendant  Bntterfield  is  entitled 
to  the  allowance  claimed. 

The  ground  on  which  the  claim  was  disallowed  by 
the  Treasury  Department  was,  that,  by  the  22d  section 
of  the  Act  of  August  6th,  1846  (9  V.  ^8.  Sua.  at  Large, 
65),  it  is  declared  that  the  salary  of  the  assistant  tiQ3as- 
urer  shall  be  in  full  for  his  services,  and  that  he  shall  not 
charge  or  receive  any  commission,  pay  or  perquisite  for 
any  official  service  of  any  character  or  description  what^ 
soever ;  and  that,  by  the  6th  section  of  the  same  Act, 
he  is  required  to  do  and  perform  all  acts  and  duties- 
required  by  law  or  by  direction  of  any  of  the  Execative 
departments  of  the  Government.  These  provisions  of 
law  were  regarded  by  the  Treasury  Department  as  still 
in  force,  and  in  view  of  them,  and  of  the  fact  that  the 
office  of  the  assistant  treasurer  at  New  York  was  held 
to  be  part  of  the  treasury  itself,  the  department  refmied 
to  allow  to  the  defendant  Butterfield  any  commissions 
on  stamps  beyond  what  he  had  allowed  to  purchasers  of 
them  from  him. 

By  the  161st  section  of  the  Act  of  1864,  Congress 
adopted  the  policy  of  permitting  the  Commissioner  of 
Internal  Bevenne  to  sell  stamps  to  officers  such  as  col- 
lectors, deppty  collectors,  and  postmasters,  in  certain 
amounts,  on  prepayment  therefor  of  their  face  value,  less 
a  commission,  to  be  allowed  to  such  officers,  of  not  ex* 
ceeding  five  per  centum  on  the  aggregate  amount  of  the 
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stamps.  By  the  170th  section  of  the  same  Act,  in  order 
to  increase  the  facilities  for  procnring  stamps,  it  author- 
ized the  Commissioner  to  furnish  stamps  to  collectors, 
assessors,  assistant  treasurers,  designated  depositaries, 
and  postmasters,  without  limit  as  to  amount,  and  with- 
out prepayment,  and  prescribed  that  he  '^  shall  allow  the 
highest  rate  of  commissions  allowed  by  law  to  any  other 
parties  purchasing  the  same."  Under  the  170th  section, 
the  officers  named  therein,  when  supplied  with  the 
stamps,  became  purchasers  of  them,  as  fully  as  the  offi- 
cers named  in  the  161st  section  became  purchasers  of 
stamps,  when  supplied  with  them  under  that  section. 
The  price  was  not  to  be  paid  in  advance,  but  was  to  be 
the  face  value  of  the  stamps,  less  the  highest  rate  of 
commissions  allowed  by  law  to  any  other  purchaser. 
This  rate,  by  the  161at  section,  was  five  jfer  centum.  By 
the  170th  section,  if  the  Commissioner  chose  to  supply 
the  stamps  to  an  assistant  treasurer,  the  allowance  of 
the  five  per  centum  commission  was  made  imperative. 
The  words  are  ''  shall  allow."  This  allowance,  so  far  as 
assistant  treasurers  are  concerned,  is  inconsistent  with 
the  provisions  of  the  22d  section  of  the  Act  of  1846. 
The  two  cannot  stand  together.  The  later  one  must 
prevail. 

The  fact  that  the  claim  for  the  allowance  was  not 
made  till  after  this  suit  was  brought  is  of  no  import- 
ance. 

On  the  agreed  statement  of  facts,  there  must  be  judg- 
ment for  the  defendants. 

George  Bliss  {District  Attorney)^  for  the  plaintiffs. 
WiOiam  D.  Shipmanj  for  the  defendants 


420  SOUTHERN  DISTRICT  OP  NEW  YORK, 

In  the  Matter  of  Charles  J.  FraDcke,  Jr.,  and  Charles  F.  Francke,  Banknipta. 


SEPTEMBER,  18^4. 

IN  THE  MATTER  OP  CHARLES  J.  FRANOKE, 
JR.,  AND  CHARLES  P.  PRANOKE,  BANK- 
RUPTS. 

DiBCHAROB. — Effect  of  Amendment  to  tub  Bankrupt  Act, 
Fasbed  June  22d,  1874,  on  Previous  Cases. 

On  June  28th,  1872,  F.  A  F.  were  adjudged  bankrupts,  on  a  petition  filed  sgabui 
them.  A  warrant  was  issued,  and  an  assignee  was  appointed.  On  July  23d, 
1 874,  they  filed  a  petition  for  their  discharge.  Creditors  had  proved  their  debts, 
but  no  one  opposed  their  discharge.  The  assignee  had  assets  of  the  estate,  bat 
it  did  not  appear  that  the  assets  of  the  bankrupts  were  equal  to  fifty  per  cent  of 
the  claims  proved  against  the  estate,  on  which  the  bankrupts  were  liable  aa  prin- 
cipal debtors,  nor  was  the  assent  of  a  majority  in  number  and  value  of  the  cred- 
itors produced.  The  register  certified  that  the  debtors  had  conformed  to  their 
duty  under  the  Act: 

ffeld^  that  the  9th  section  of  the  amendment  of  the  bankruptcy  Act,  passed  June 
22d,  1874,  did  not  apply  to  cases  of  involuntary  bankruptcy  commenced  before 
its  passage,  and  that,*in  order  to  obtain  a  discharge,  the  bankrupts  must  oon^ly 
with  the  requirements  of  the  let  section  of  the  Act  of  July  27th,  1868  (15  U,  & 
Slot,  at  Large,  ^21.)* 

*  The  bankrupts  brought  this  decision  before  the  Circuit  Court,  for  review,  by 
petition  of  review.  It  was  there  argued  before  Judge  Woodru£^  by  the  counsel 
for  the  bankrupts,  there  being  no  opposing  party.  Judge  Woodruff  arrived  at 
the  conclusion  that  the  decision  of  the  District  Court  was  eiToneous,  but  he  re- 
garded the  question  as  of  such  interest  and  importance,  that,  without  aunouneiog 
any  decision  on  the  merits,  he  ordered  a  re-argument  of  the  question,  with  a  view 
to  having  it  beard  before  Mr.  Justice  Hunt  and  himself.  If,  on  such  hearing,  Mr. 
Justice  Hunt  had  concurred  in  the  view  of  the  District  Courts  the  decree  of  the  Cir- 
cuit Court  would,  under  g  660  of  the  Revised  Statutes,  have  been  required  to  be 
in  conformity  with  the  opinion  of  Mr.  Justice  Hunt  (as  the  presiding  judge), 
though  not  concurred  in  by  Judge  Woodruff;  aud,  in  such  event,  it  was  supposed 
that  the  bankrupts  would  have  been  enabled,  under  §§  662  and  693,  of  the  Revised 
Statutes,  to  carry  the  question  to  the  Supreme  Court  of  the  United  States  for  de- 
cision, and  would  have  done  so.  In  the  event  of  a  decision  by  the  Circuit  Court 
in  favor  of  the  bankrupts,  the  case  could  have  been  carried  no  further,  as  there 
was  no  opposing  party.    The  petition  of  review  was  accordingly  re-argned  before 
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Blatghfobd,  J.  The  bankrupts  were  adjudged  such, 
as  copartners,  by  this  Court,  on  the  28th  of  June,  1872, 
on  a  petition  filed  against  them.  They  appeared  and 
filed  a  written  consent  to  an  adjudication.  A  warrant 
was  issued,  and  the  first  meeting  of  creditors  was  held 
on  the  2d  of  August,  1872.  On  that  day  thirty  creditors 
proved  their  debts.  An  assignee  was  elected  by  the 
votes  of  twenty-seven  of  these.  On  the  19th  of  Septem- 
ber, 1872,  the  bankrupts  filed  their  sworn  schedules  of 
debts  and  assets.  On  the  23d  of  July,  1874,  and  not  be  * 
fore,  they  filed  a  petition  for  discharge.  By  the  24th  of 
July,  1874,  forty-four  creditors  had  proved  their  debts. 
The  hearing  on  the  petition  for  discharge  was  fixed  for 
the  18th  of  August,  1874.  No  creditor  appeared  to  op- 
pose a  discharge.  The  assignee  has  received  moneys 
belonging  to  the  estate  to  the  amount  of  $9,996  22.  It 
is  not  shown  that  the  assets  of  the  bankrupts  are  equal 
to  fifty  j9er  centum  of  the  claims  proved  against  their 
estate,  upon  which  they  are  liable  as  principal  debtors  ; 
nor  is  it  shown  that  the  assent,  in  writing,  of  a  majority 
in  number  and  value  of  their  creditors,  to  whom  they 
have  become  liable  as  principal  debtors,  and  who  have 
proved  their  claims,  was  filed  at  or  before  the  time  of 

Mr.  Justice  Hunt  and  Judge  Woodruff.  Mr.  Jatttice  Hant  delivered  no  opinion, 
but  filed  on  the  26th  of  June,  1875,  a  decision  in  these  words:  "  The  petition  of 
the  above  named  bankrupts,  praying  for  a  review  of  the  order  of  the  District 
Court  of  the  Southern  District  of  New  York,  refusing  their  prayer  for  a  certificate 
of  discharge  from  their  debts,  is  granted,  and  it  is  ordered  that  a  certificate  of 
discharge  be  issued  to  said  bankrupts  in  accordance  with  the  provisions  of  the 
bankrupt  act."  Judge  Woodruff,  on  the  Tth  of  July,  1875,  filed  a  decision  in  these 
words :  "  The  question  in  this  case  is  of  such  interest  and  importance,  that  a  re- 
argument  was  ordered,  in  the  expectation,  that,  on  a  hearing  before  two  judges, 
the  proceedings  might  assume  such  a  form  that  it  could  go  to  the  Supreme  Court 
for  examination  and  final  decision.  But  the  conclusion  of  Mr.  Justice  Hunt,  that 
the  decision  of  the  District  Court  should  be  reversed,  disposes  of  the  matter  in 
this  Court.  The  decree  must  conform  to  the  direction  filed  by  Mr.  Justice  Hunt." 
A  decree  directing  the  granting  of  a  certificate  of  discbarge  to  the  bankrupts  was 
made  by  the  Circuit  Court,  and,  on  the  return  of  such  order  to  the  District  Court, 
that  court  granted  such  certificate  of  discharge. 
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the  hearing  of  the  application  for  discharge.  According 
to  the  said  schedules,  all  of  the  debts  were  contracted 
after  the  31st  of  December,  1868.  Notwithstanding 
these  facts,  the  register  certifies  that  the  bankrupts  have 
"conformed  to  their  duty,  under  the  Act  of  Congress 
entitled  ^  An  Act  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States,'  approved  March 
2d,  3867,  and  the  Acts  amendatory  thereof  and  supple- 
mental thereto,  and  have  conformed  to  all  the  require- 
ments of  the  said  Act,  and  the  Acts  amendatory  thereof 
and  supplemental  thereto." 

The  first  section  of  the  Act  of  July  27th,  1868  (15 
TJ.  S.  Stat,  at  Large^  227),  amends  the  second  clause  of 
the  33d  section  of  the  said  Act  of  1867,  so  as  to  read  as 
follows  :  **  In  all  proceedings  in  bankruptcy  commenced 
after  the  first  day  of  January,  eighteen  hundred  and 
sixty-nine,  no  discharge  shall  be  granted  to  a  debtor 
whose  assets  shall  not  be  equal  to  fifty  per  centum  of  the 
claims  proved  against  his  estate,  upon  which  he  shall  be 
liable  as  the  principal  debtor,  unless  the  assent,  in 
writing,  of  a  majority  in  number  and  value  of  his  cred- 
itors to  whom  he  shall  have  become  liable  as  a  principal 
debtor,  and  who  shall  have  proved  their  claims,  be  filed 
in  the  case  at  or  before  the  time  of  the  hearing  of  the 
application  for  discharge."  By  the  1st  section  of  the 
Act  of  July  14th,  1870  (16  Id.  276),  it  is  declared,  that 
the  provisions  of  the  second  clause  of  the  33d  section 
of  said  Act  of  1867,  as  amended  by  the  1st  section  of  the 
said  Act  of  1868,  shall  not  apply  to  those  debts  from 
which  a  bankrupt  seeks  a  discharge,  which  were  con- 
tracted prior  to  the  1st  of  January,  1869. 

The  requirements  of  the  Act  of  1868  apply  to  "all 
proceedings  in  bankruptcy  "  commenced  after  the  1st  of 
January,  1869,  whether  the  petition  be  one  filed  by,  or 
one  filed  against,  the  debtor.  Under  those  requirements, 
the  right  to  discharges  in  this  case  is  not  shown.  But 
the  certificate  of  the  register  implies  that  it  is  supposed, 
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that,  because  this  is  a  case  of  compnlsory  or  invohintary 
bankruptcy,  discharges  maj  and  must,  under  the  Act  of 
June  22d,  1874,  be  granted,  without  a  compliance  with  the 
requirements  of  the  Act  of  1868. 

The  9th  section  of  the  Act  of  1874  provides  as  fol- 
lows :  '^  In  cases  of  compulsory  or  involuntary  bank- 
i^ptcy,  the  provisions  of  said  Act "  (the  original  bank- 
ruptcy Act  of 'March  2d,  1867),  ''and  any  amendment 
thereof,  or  of  any  supplement  thereto,  requiring  the 
payment  of  any  proportion  of  the  debts  of  the  bankrupt, 
or  the  assent  of  any  portion  of  his  creditors,  as  a  condi- 
tion of  his  discharge  from  his  debts,  shall  not  apply ; 
but  he  may,  if  otherwise  entitled  thereto,  be  discharged 
by  the  Court  in  the  same  manner  and  with  the  same 
effect  as  if  he  had  paid  such  per  centum  of  his  debts,  or 
as  if  the  required  proportion  of  his  creditors  had  assented 
thereto.  And  in  cases  of  voluntary  bankruptcy,  no  dis- 
charge shall  be  granted  to  a  debtor  whose  assets  shall 
not  be  equal  to  thirty  per  centum  of  the  claims  proved 
against  his  estate,  upon  which  he  shall  be  liable  as  prin- 
cipal debtor,  without  the  assent  of  at  least  one-fourth  of 
his  creditors  in  number,  and  one-third  in  value  ;  and  the 
provision  in  section  thirty-three  of  said  Act  of  March 
second,  eighteen-  hundred  and  sixty-seven,  requiring 
fifty  per  centum  of  such  asset-s,  is  hereby  repealed."  The 
provisions  of  the  Act  of  1868  were  in  amendment  of  the 
33d  section  of  the  Act  of  1867. 

What  is  the  effect  of  the  9th  section  of  the  Act  of 
1874  ?  Was  it  intended  to  apply  to  cases  commenced  be- 
fore the  date  of  its  passage  ?  It  does  not  repeal  any- 
thing except  the  provision  "  requiring  fifty  j^er  centum 
of  such  assets  ;"  and  the  21st  section  of  the  Act  of  1874 
repeals  only  such  Acts  and  parts  of  Acts  as  are  incon- 
aistent  with  the  provisions  of  the  Act  of  1874.  Is  it  in- 
consistent with  the  provisions  of  the  Act  of  1874,  that, 
in  the  present  case,  it  should  be  necessary  to  comply 
^ith  the  requirements  of  the  Act  of  1868  ?    Does  the 
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repeal  of  the  provision  '^requiring  fifty  jper  centum  of 
such  assets/'  make  the  Act  of  1868  inapplicable  to  the 
present  case  ? 

The  9th  section  of  the  Act  of  1874  must  be  construed 
in  connection  with  the  other  provisions  of  the  same  Act. 
The  language  of  the  9th  section  is  general  It  says,  ''  in 
cases  of  compulsory  or  involuntary  bankruptcy,"  and 
"in  cases  of  voluntary  bankruptcy.''  This  language  is 
satisfied  by  applying  it  to  cases  to  be  commenced  after 
the  passage  of  the  Act  of  1874.  That  is  the  natural 
meaning  of  such  language.  It  is  not  to  be  construed  as 
applying  to  cases  commenced  before,  and  pending  at  the 
time  of,  the  passage  of  the  Act  of  1874,  unless  the  inten- 
tion to  have  it  so  apply  is  apparent  from  the  Act.  The 
intention  to  have  other  provisions  of  the  Act  of  1874  ap- 
ply to  cases  commenced  before  its  passage  is  manifested 
and  declared  by  that  Act,  and,  if  such  intention  is  not  de- 
clared in  regard  to  the  provisions  of  section  9,  and  if 
those  provisions  can  have  proper  scope  without  applying 
them  to  cases  commenced  before  the  passage  of  the  Act 
of  1874,  and,  especially,  if,  to  apply  those  provisions 
to  such  cases,  would  be  inconsistent  with  the  intent 
manifested  by  all  the  provisions  of  the  Act  of  1874,  con- 
sidered together,  then  the  inference  is  proper,  that  it  was 
not  intended  that  those  provisions  should  apply  to  cases 
commenced  before  the  passage  of  the  Act  of  1874.  The 
12th  section  of  the  Act  of  1874,  in  amendment  of  the 
39th  section  of  the  Act  of  1867,  ill  regard  to  cases  of 
compulsory  or  involuntary  bankruptcy,  declares  that  the 
provisions  of  such  12th  section  shall  apply  to  cases  com- 
menced after  the  1st  of  December,  1873,  and  prior  to  the 
passage  of  the  Act  of  1874,  as  well  as  to  those  com- 
menced after  its  passage.  So,  too,  the  17th  section  of 
the  Act  of  1874,  which  prescribes  proceedings  for  a  com- 
position with  creditors^  prescribed  them  for  ' '  all  cases 
of  bankruptcy  now  pending  or  to  be  hereafter  pending.'* 

Under  the  Act  of  1874,  in  cases  of  compulsory  or  in- 
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voluntary  bankruptcy  commenced  after  its  passage,  one- 
fourth  in  number  and  one-tfaird  in  value  of  the  creditors 
of  a  debtor  must  join  in  a  petition  against  him,  or  he 
cannot  be  adjudged  a  bankrupt.  The  idea  of  the  Act, 
then,  seems  to  be,  that  if  such  number  and  value  of 
creditors  bring  the  debtor  into  Court,  in  cases  com- 
menced after  its  passage,  he  shall  not  be  required,  in 
order  to  obtain  a  discharge,  to  obtain  any  further  assent 
of  any  creditor  to  his  discharge  or  to  pay  any  specified 
proportion  of  his  debts ;  for,  it  provides,  in  section  9,. 
for  dispensing,  in  such  case,  with  the  payment  of  any 
per  centum  of  debts,  and  with  the  assent  of  any  propor- 
tion of  creditors.  The  bringing  of  the  petition  is  re- 
garded, in  respect  to  cases  commenced  after  the  passage 
of  the  Act  of  1874,  as  the  assent  of  the  one-fourth  in 
number  and  the  one-third  in  value,  of  the  creditors,  to 
the  discharge.  But,  a  voluntary  petitioner  comes  into 
Oourt  of  his  own  volition,  and  without  the  previous  as- 
sent of  any  of  his  creditors.  As  to  such  a  case,  com- 
menced after  the  passage  of  the  Act  of  1874,  the  9th 
section  of  that  Act  declares,  tha^  the  debtor  shall  not 
have  a  discharge  unless  his  assets  shall  be  equal  to  thirty 
per  centum  of  the  claims  proved  against  his  estate,  upon 
which  he  shall  be  liable  as  principal  debtor,  or  unless 
one-fourth  of  his  creditors  in  number,  and  one-third  in 
value,  assent  to  his  discharge.  In  regard  to  voluntary 
cases,  the  assent  of  creditors  seems  to  be  required  with  a 
view  of  placing  the  bankrupt  on  the  same  footing,  as  to 
the  action  of  creditors,  with  the  bankrupt  in  involun- 
tary cases,  the  thirty  per  centum  of  assets  being  regarded 
as  the  equivalent  of  the  assent.  The  9th  section  of  the 
Act  of  1874  does  not  contain  language  simply  repealing,, 
as  a  whole,  the  provision  found  in  the  Act  of  1868.  It 
prescribes  what  per  centum  of  assets  there  must  be  in 
cases  of  voluntary  bankruptcy,  namely,  thirty  per  centum^ 
and  then  repeals  the  provision  ''  requiring  fifty  per  centum 
of  such  assets."    Provision  being  made  by  it  for  cases- 
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of  compulsory  or  involantary  bankruptcy,  and  also  for 
cases  of  voluntary  bankruptcy,  without  any  declaration 
that  cases  pending  at  the  time  of  the  passage  of  the  Act 
are  referred  to,  the  repeal  of  the  fifty  per  centum  provision 
may  properly  be  regarded  as  a  repeal  of  it  only  in  pari 
materia  with  the  scope  of  the  rest  of  the  section,  with 
which  it  is  joined  by  a  copulative,  and  as  repealing  it 
only  in  reference  to  cases  to  be  commenced  after  the 
passage  of  the  Act.  In  this  view,  there  is  nothing  in 
the  provisions  of  the  Act  of  1868,  as  applicable  to  cases 
pending  at  the  time  of  the  passage  of  the  Act  of  1874, 
that  is  inconsistent  with  the  provisions  of  the  9th  section 
of  the  latter  Act,  because  such  last-named  provisions 
have  reference  only  to  cases  to  be  commenced  after  the 
passage  of  the  Act  of  1874. 

One  consequence  of  holding  that,  by  virtue  of  the  9tb 
i»ection  of  the  Act  of  1874,  discharges  can  be  granted  in 
this  case  without  a  compliance  with  the  provisions  of  the 
Act  of  1868,  would  be  that,  in  some  cases  of  involuntary 
bankruptcy  commenced  before  the  passage  of  the  Act  of 
1874,  bankrupts  wou^d  have  obtained  discharges  only  on 
a  compliance  with  the  Act  of  1868,  in  other  such  cases 
bankrupts  would  have  endeavored  to  comply  with  the 
Act  of  1868,  but  failed  to  obtain  the  assent  of  their  cred- 
itors, and  in  other  such  cases  bankrupts  would  have 
made  no  effort  to  obtain  discharges  because  satisfied 
they  could  not  obtain  such  assent,  and  yet  now  all 
bankrupts  put  into  involuntary  bankruptcy  in  proceed- 
ings commenced  before  the  passage  of  the  Act  of  1874, 
would  obtain  discharges  without  procuring  any  assent  of 
any  creditor.  This  would  work  a  practical  discrimina- 
tion among  invol  antary  bankrupts  in  cases  commenced 
before  the  passage  of  the  Act  of  1874,  resulting  in  injus- 
tice to  some  or  in  injustice  to  the  creditors  of  some — 
injustice  to  bankrupts  who  had  complied  with  the  Act  of 
18(58,  or  injustice  to  the  creditors  of  those  who  had  failed 
to  obtain  the  assent  required  by  the  Act  of  1868.    A 


SEPTEMBER,  1874.  427 


In  the  Matter  of  Jacob  Hymea,  an  alleged  Bankrupt 


€onst3*action,  which  would  so  operate,  is  not  to  be  given 
unless  imperatively  indicated. 

In  considering  the  question,  the  fact  has  not  been 
overlooked,  that,  under  the  Act  of  1874,  the  requirement 
that  one-fourth  in  number  and  one-third  in  value  of  the 
creditors  shall  join,  in  order  to  put  a  debtor  into  compul- 
sory bankruptcy,  applies  to  all  cases  commenced  after 
the  Ist  of  December,  1873.  But  such  fact  is  of  no  mo- 
ment. The  debtor  so  put  into  bankruptcy  in  a  case 
commenced  between  the  1st  of  December,  1873,  and  the 
22d  of  June,  1874,  must,  indeed,  although  put  into  bank- 
ruptcy by  one-fourth  in  number  and  one-third  in  value 
of  his  creditors,  still  comply  with  the  provisions  of  the 
Act  of  1868,  before  he  can  obtain  a  discharge.  But  this 
is  only  through  a  failure,  in  the  Act  of*  1874,  to  relieve 
him  from  the  operation  of  the  Act  of  1868,  and  imposes 
upon  him  no  burden  to  which  he  was  not  subject  when 
the  Act  of  1874  was  passed. 

Entertaining  these  views,  I  must  withhold  discharges 
in  this  case,  until  the  provisions  of  the  Act  of  1868  are 
complied  with. 


Joseph  Gutmajij  Jr.,  for  the  bankrupts. 
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Practice. — Rxquisitr  Number  and  Amount  of  Petitioning 

Creditors. 

Under  tbe  9th  eection  of  the  Act  of  June  22(1, 1874,  where  a  debtor,  against  whom 
a  petitioa  in  bankruptcy  is  filed,  denies  that  the  petitioning  creditors  constitute 
one-fourth  in  number  of  his  creditors,  or  that  the  aggregate  of  the  provable 
debts,  owing  to  the  petitioning  creditors,  amounts  to  one-third  of  the  debts  of 
the  debtor  so  proyable,  the  denial  and  the  list  of  creditors  filed  with  such  denial 
should  both  be  Terified  by  the  oath  of  the  debtor. 
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On  each  denial  being  filed,  it  ia  proper  to  hare  a  reference  to  ascertain  whether 
the  petitionini^  creditors  do  constitate  one-fourth  in  number  of  the  creditors 
whose  respective  provable  debts  exceed  $260,  and  whether  the  aggr^ate  of 
the  provable  debts  of-  the  petitioning  creditors  amounts  to  one-third  or  more 
of  the  creditors  whose  respective  provable  debts  exceed  $260. 

On  each  hearing,  the  petition,  the  denial  and  list  are  to  form  part  of  the  proceed* 
ings,  the  affirmative  of  the  allegation  is  to  be  with  the  petitioning  creditors, 
and  the  debtor  is  to  attend  and  submit  to  an  examination,  if  desired  by  the 
creditors. 

At  least  ten  days'  notice  of  such  hearing  is  to  be  sent  to  all  the  creditors  named  ia 
the  list,  in  analogy  to  the  time  specified  in  the  11th  section  of  the  Act. 

The  proper  number  of  creditors  required  to  join  in  the  petition  is  to  be  as- 
certained by  computing  one-fourth  of  the  creditors  whose  respective  debta 
exceed  $260,  and  such  additional  number  of  them,  that  the  aggregate  of  the- 
debts  of  those  computed  will  amount  to  one-third  of  the  debts  of  the  creditors 
whose  respective  debts  exceeds  $260. 

Blatghford,  J.  In  this  case,  five  creditors,  who  set 
forth  their  aggregate  debts  at  |2,262  57,  join  in  a  petition 
to  put  their  debtor  into  bankruptcy.  The  petition 
alleges  that  such,  five  creditors  constitute  more  than 
one-fourth  in  number  of  the  creditors  of  such  debtor, 
and  that  the  aggregate  of  the  debts  owing  to  them  hj 
such  debtor,  provable  under  the  bankruptcy  Act, 
amounts  to  more  than  one-third  of  the  debts  of  the 
debtor,  so  provable.  The  debtor  files  a  written  state- 
ment signed  by  his  attorneys,  and  verified  by  an  oath 
signed  and  sworn  to  by  the  debtor,  declaring  that  such 
statement  is  true  of  his  own  knowledge,  which  state- 
ment sets  forth  that  the  debtor  appears  and  denies  that 
the  petitioning  creditors  constitute  one-fourth  in  number 
of  his  creditors,  or  that  the  aggregate  of  the  debts 
owiqg  to  the  petitioning  creditors  by  said  debtor,  prov- 
able under  said  Act,  and  the  Acts  amendatory  thereof, 
amounts  to  one-third  of  the  debts  of  said  debtor,  so 
provable.  The  9th  section  of  the  Act  of  June  22d,  1874, 
in  amendment  of  the  39th  section  of  the  Act  of  March 
2d,  1867,  does  not  require  that  such  statement  in  writing 
should  be  verified  by  the  oath  of  the  debtor,  but,  in  the 
absence  of  any  rule  or  form  prescribed  by  the  Supreme 
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Court,  indicating  either  that  there  is  to  be,  or  that  there 
is  not  to  be,  such  verification,  it  is  proper  to  require 
such  oath,  to  be  signed  by  the  debtor. 

The  debtor,  at  the  same  time,  files  a  list,  to  which  is 
appended  a  written  oath,  signed  by  him,  setting  forth 
that  such  list  is  a  full  and  true  list  of  all  his  creditors, 
with  their  places  of  residence  and  the  respective  amounts 
severally  due  them,  to  the  best  of  his  knowledge,  in- 
formation and  belief.  The  9th  section  of  the  Act  of 
1874  does  not  prescribe  that  such  list  shall  be  verified 
by  the  oath  of  the  debtor,  but  it  is  proper  to  require 
that  it  should  be.  It  is  to  be  the  basis  of  further  action, 
and  should,  therefore,  be  authenticated. 

The  list  shows  17  creditors,  the  debt  due  to  each  of 
whom  exceeds  the  sum  of  |250.  By  the  list;  the  debts  due 
to  the  five  petitioning  creditors  amount,  in  the  aggregate, 
to  $2,224  67,  instead  of  $2,262  57,  as  set  forth  in  the 
petition.  The  aggregate,  shown  by  the  list,  of  the 
debts  due  to  such  17  creditors,  is  $7,569  13.  Therefore, 
while  the  petitioning  creditors  constitute  more  than 
one-fourth  in  number,  according  to  the  list,  of  the 
creditors  whose  respective  debts  exceed  $250,  the 
aggregate  of  the  debts  of  such  petitioning  creditors 
does  not  amount  to  one-third,  according  to  the  list,  of 
the  debts  due  to  such  17  creditors.  Under  such  circum- 
stances, the  9th  section  of  the  Act  of  1874  requires,  that 
the  Court  ^' shall  ascertain,  upon  reasonable  notice  to 
the  creditors,  whether  one-fourth  in  number  and  one- 
third  in  amount  thereof,  as  aforesaid,  have  petitioned 
that  the  debtor  be  adjudged  a  bankrupt."  The  object 
of  notice  to  the  creditors,  that  is,  notice  to  the  creditors 
named  in  the  list,  is,  undoubtedly,  to  enable  the  petition- 
ing creditors  and  others  of  the  named  creditors  to  show 
that  the  list  is  incorrect.  The  proper  course  to  be  pur- 
sued is,  to  enter  an  order  referring  it  to  the  clerk  of  the 
Court  to  ascertain  and  report  whether  the  petitioning 
creditors  constitute  one-fourth,  or  more,  in  number,  of 
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tbe  creditors  of  the  debtor  whose  respective  provable 
debts  exceed  $260,  and  whether  the  aggregate  of  the 
provable  debts  of  the  petitioning  creditors  amounts  to 
one-third,  or  more,  of  the  aggregate  of  the  debts  of  the 
creditors  of  the  debtor  whose  respective  provable  debts 
exceed  $250 ;  such  ascertainment  to  be  made  upon  sach 
evidence  as  shall  be  introduced  on  the  reference;  the 
affirmative  of  the  allegation  and  denial  to  be  with  the 
petitioning  creditors ;  the  petition,  statement  and  list 
to  form  part  of  the  proceedings  on  the  reference ;  the 
debtor  to  attend  on  the  reference  and  submit  to  an 
examination,  if  desired  by  the  petitioning  creditors,  as 
to  the  matters  embraced  in  the  list  or  covered  by  the 
issue ;  and  written  or  printed  notice  to  be  given  by  the 
clerk,  by  mail,  postage  prepaid,  to  all  of  tbe  creditors 
named  in  the  list,  at  the  addresses  given  in  the  list,  of 
the  time  and  place  of  tbe  reference,  and  of  its  object, 
at  least  ten  days  before  the  hearing,  such  notice  to 
contain  a  copy  of  the  list,  with  its  names,  places  of 
residence  and  amounts.  The  period  of  ten  days  is  named, 
because  none  of  the  creditors  are  set  forth  in  tbe 
list  as  residing  out  of  the  city  of  New  York,  and  it  is  in 
analogy  to  the  time  specified  in  the  11th  section  of  the 
Act,  as  the  least  time  of  notice  of  the  first  meeting  of 
creditors. 

The  9th  section  of  the  Act  of  1874  provides,  that, 
^'in  computing  the  number  of  creditors,  as  aforesaid, 
who  shall  join  in  such  petition,  creditors  whose  respective 
debt  do  not  exceed  two  hundred  and  fifty  dollars  shall 
not  be  reckoned ; "  also,  that,  ''  if  there  be  no  creditors 
whose  debts  exceed  said  sum  of  two  hundred  and  fifty 
dollars,  or  if  the  requisite  number  of  creditors  holding 
debts  exceeding  two  hundred  and  fifty  dollars  fail  to  sign 
the  petition,  the  creditors  having  debts  of  a  less  amount 
shall  be  reckoned  for  the  purposes  aforesaid."  The  list, 
in  this  case,  sets  forth  the  names  of  29  creditors  whose  re- 
spective debts  do  not  exceed  $250,  besides  the  17  creditors^ 
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whose  respective  debts  exceed  $250.    The  debts  of  those 
29  creditors,  as  set  forth  in  the  list,  amonnt,  in  the  aggre- 
gate, to  $2,525  42,  the  total  debts  of  the  46  creditors  being 
$10,094  55.    It  was  suggested,  on  the  part  of  the  debtors, 
at  the  hearing  on  the  return  of  the  order  to  show  cause, 
that  the  statute,  in  saying,  that,  ''  in  computing  the  num- 
ber of  creditors,  as  aforesaid,  who  shall  join  in  such  peti- 
tion, creditors  whose  respective  debts  do  not  exceed  two 
hundredand  fifty  dollars  shall  not  be  reckoned,''  intended 
only,  that,  in  the  computation  as  to  the  question  of  one- 
fourth  in  mmbeTy  creditors  whose  respective  debts  do  not 
exceed  $250  shall  not  be  reckoned,  but  that,  in  the  com- 
putation as  to  the  amount  of  debts,  the  debts  of  all  creditora 
must  be  reckoned,  whether  they  exceed  $250  or  not.    Tn 
otherd  words,  in  this  view,  in  the  present  case,  while  one- 
fourth  of  the  17  creditors  whose  respective  debts  exceed 
$250  would  be  sufficient  in  number,  the  petitioning  cred- 
itors must  have  debts  amounting  to  at  least  one-third  of 
$10,094  55,  or  to  $3,364  85.    This  is  not  a  correct  view 
of  the   statute,  and  I  allude  to  the  subject  now,  as  a 
guide  to  the  parties,  on  the  reference,  in  determining  the 
issue  raised.    The  9th  section  of  the  Act  of  1874  pro- 
vides, that  the  debtor  ^^  shall  be  adjudged  a  bankrupt 
on  the  petition  o1^  one  or  more  of  his  creditors,  who 
shall  constitute  one-fourth  thereof,  at  least,  in  number, 
and  the  aggregate  of  whose  debts,  provable  under  this 
Act,  amounts  to  at  least  one-third  of  the  debts  so  pro- 
vable."   The  petitioning  creditors  are  to  be  "one  or 
more  "  in  number,  but,  whether  one  will  suffice,  or,  if 
more  are  necessary,  how  many  there  must  be,  is  to  be 
determined  by  certain  tests  prescribed  by  the  section. 
Still,  the  point  to  be  determined  is,  what  number  of 
creditors  must  join  in  the  petition,  and  such  number 
must  be  determined  by  making  a  computation  according 
to  the  rules  laid  down  in  the  section.    Those  rules  are, 
that  the  number  of  creditors  joining  in  the  petition 
must  be,  by  personal  numeration,  at  least  one-fourth  of 
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the  entire  number  of  creditors,  and  mast  have  provable 
debts  amounting  to  at  least  one-third  of  all  the  provable 
debts,  with  the  further  rule,  that,  in  computing  the 
number  who  must  join,  in  determining  how  many  most 
Join,  whether  ''  one  or  more,"  creditors  whose  respective 
debts  do  not  exceed  $260  are  not  to  be  reckoned.  Every- 
thing that  is  to  be  done  is,  to  compute  the  number  of 
oreditors  ^'  as  aforesaid  "  who  must  join.  In  doing  that 
the  ^^  creditors  "  whose  respective  debts  do  not  exceed 
$250  are  not  to  be  reckoned.  Those  creditors  are  to  be 
excluded.  If  they  are  excluded,  it  follows,  necessarily, 
that,  if  only  the  creditors  whose  respective  debt«  exceed 
$250  are  included  and  reckoned,  the  proper  number  to 
Join  will  be  ascertained  by  computing  one-fourth  of 
such  creditors,  and  such  additional  number  of  them, 
that  the  aggregate  of  the  debts  of  those  computed  will 
amount  to  one-third  of  the  debts  of  the  creditors  so 
included  and  reckoned,  that  is,  one-third -of  the  debts 
of  the  creditors  whose  respective  debt^  exceed  $250. 
This  view  is  supported  by  the  concluding  sentence  of 
the  9th  section  of  the  Act  of  1874,  which  provides,  that, 
if  there  are  no  creditors  whose  debts  exceed  the  sum  of 
$250,  or,  if  the  requisite  ''  wwxAher  "  of  creditors  holding 
debts  exceeding  $250,  fail  to  sign  the  petition,  the  cred- 
itors having  debts  of  a  less  amount  shall  be  reckoned 
*^  for  the  purposes  aforesaid."  This  shows,  that,  where 
creditors  having  debts  exceeding  $250  are  to  be  ex- 
clusively reckoned,  they  are  to  be  reckoned  for  all  the 
purposes  mentioned  in  the  section,  that  is,  for  the  pur- 
pose of  arriving  at  the  proper  number  of  creditors, 
which  is  to  be  a  number  having  a  certain  aggregate  of 
debts. 

Let  an  order  be  entered,  embodying  the  foregoing 
directions. 

jB.  Sampler,  for  the  petitioning  creditors. 

Busteed  cfe  Turk,  for  the  debtor 
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WlTKBSS. — FrIVILBOB   OF   COUNSBL. 

Coimael  for  a  banknipt  ia  not  required,  when  examined  as  a  witneae  in  the  bank- 
ruptcy proceedings,  to  dlsdlose  any  information  as  to  the  affairs  of  the  bank- 
nipt, which  he  reoeiTed  as  saeh  connael,  from  the  banknipt,  or  from  persons  te 
whom  be  was  referred  by  the  bankrupt  for  the  purpose  of  obtaining  sueh 
information  as  such  counsel. 

But  he  may  be  required  to  answer  questions  not  coming  within  this  principle. 

Blatohfobd,  J.  In  the  coarse  of  his  examination 
as  a  witness  in  this  matter,  before  the  register,  nnder  the 
26th  section  of  the  Act,  Mr.  Weeks,  an  attorney  and 
counselor  at  law,  was  asked  (question  6)  what  affairs  of 
the  bankrupt  were  the  subject  of  a  conversation  which 
he  had  testified  he  had  with  two  persons  named,  other 
than  the  bankrupt,  at  a  time  named,  in  which  some  of 
the  affairs  of  the  bankrupt  were  the  subject  of  conversa- 
tion between  the  witness  and  those  persons.  The  wit- 
ness objected  to  answering  the  question,  on  the  ground 
stated  by  him,  that  he  was  acting  as  counsel  for  the 
bankrupt  at  the  time,  and  that  his  remarks  were  made 
in  that  capacity.  Subsequently,  in  the  course  of  the 
same  examination,  the  same  witness  objected  to  answer- 
ing eight  other  questions,  on  the  same  ground.  At  the 
close  of  the  examination  the  witness  said :  *'  I  wish  to 
state,  that  all  my  interviews  with  Mr.  Aspinwall  were 
strictly  of  a  professional  character,  and  all  the  informa- 
tion in  relation  to  his  affairs,  imparted  to  me,  was  so  im- 
parted in  the  capacity  of  counsel,  and  was  of  a  confiden- 
tial character,  and,  under  the  privilege  of  counsel,  I 
decline  to  disclose  those  matters.''  The  point  as  to 
whether  the  nine  questions  shall  be  answered,  or  whether 
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tbe  privilege  claimed  is  a  sufficient  reason  for  not  an- 
swering them,  is  certified  by  the  register  for  decision  by 
the  Court. 

Undoubtedly,  the  witness  is  entitled  to  claim  that  be 
is  not  required  to  disclose  any  information  he  received 
from  the  bankrupt,  in  regard  to  the  affairs  of  the  bank- 
rupt, which  was  imparted  to  the  witness  by  the  bank- 
rupt,  if  the  witness  received  such  information  from  the 
bankrupt,  as  counsel  for  the  bankrupt.  And  this  privi- 
lege extends  to  information  received  on  behalf  of  the 
bankrupt,  in  regard  to  the  affairs  of  the  bankrupt,  from 
persons  to  whom  the  witness  was  referred  by  the  bank- 
rupt, for  the  purpose  of  his  obtaining  such  iaformation^ 
as  counsel  for  the  bankrupt.  But  the  privilege  does  not 
have  the  wide  scope  which  seems  to  be  claimed  by  the 
witness.  Thus,  when  the  witness  is  asked,  in  question 
6,  what  affairs  of  Aspinwall  were  the  subject  of  his 
conversation,  his  objection,  that  he  was  acting  as  counsel 
for  the  bankrupt  at  the  time,  and  that  his  remarks  were 
made  in  that  capacity,  is  too  broad.  He  may  have  been 
acting  as  counsel  for  the  bankrupt  at  the  time,  and  his 
remarks  may  have  been  made  in  that  capacity,  but  a 
designation,  in  some  form,  of  what  affairs  of  the  bank- 
rupt were  the  subject  of  the  conversation,  does  not  nec- 
essarily require  the  witness  to  disclose  information  about 
such  affairs,  which  was  imparted  to  him  by  the  bankrupt^ 
and  thus  involve  His  privilege.  I  do  not  see,  therefore^ 
that  the  objection  taken  is,  in  view  of  the  question  (5),. 
tenable. 

So,  too,  the  remark  of  the  witness  that  all  his  inter- 
views with  the  bankrupt  were  strictly  of  a  professional 
character,  may  apply  very  well  when  he  is  asked  to  dis- 
close the  information  received  by  him  from  the  bankrupt 
at  such  interviews.  And  his  remark,  that  all  the  infor- 
mation in  relation  to  the  affairs  of  the  bankrupt,  im- 
parted to  him,  was  so  imparted  in  the  capacity  of  coun- 
sel, and  was  of  a  confidential  character,  will  justify  him 
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in  withholding  the  disclosure  only  of  such  information 
in  relation  to  the  affairs  of  the  bankrupt  as  was  imparted 
to  him  by  the  bankrupt,  in  the  capacity  of  counsel  for 
the  bankrupt,  and  of  such  information  in  relation  to  the 
affairs  of  the  bankrupt  as  was  imparted  to  him  by  per- 
sons to  whom  he  was,  as  counsel  for  the  bankrupt,  re- 
ferred by  the  bankrupt,  with  a  view  to  his  obtaining  such 
information,  as  such  counsel.  Guided  by  these  tests,  it 
is  di£9cult  to  see  how  the  privilege  of  the  witness  can 
cover  question  10,  as  to  whether  the  indebtedness  of  the^ 
bankrupt  to  a  certain  named  creditor  was  spoken  of  at 
either  of  the  interviews  between  the  witness  and  the  two* 
persons  before  referred  to.  The  same  remark  is  true  of 
question  11,  as  to  whether  anything  was  said  at  either  of 
such  interviews,  by  either  of  the  parties  present,  relat- 
ing to  the  bankrupt's  inability  to  meet  his  obligations  to 
such  creditor.  The  witness  had  previously  stated  that 
he  did  not  think  he  had  any  interview  with  the  bankrupt 
at  which  either  of  the  two  persons  referred  to  was  pres- 
ent. Nor  does  it  seem  that  the  witness  can  be  privileged 
from  answering  question  12,  as  to  who  it  was  with  whom^ 
if  with  any  one,  he  had  the  first  conversation  concerning 
the  claim  of  such  creditor  against  the  bankrupt ;  or  ques- 
tion 13,  as  to  whether  a  certain  paper  shown  is  one  that 
has  ever  passed  under  the  witness'  observation  ;  or  ques- 
tion 14,  as  to  whether  the  witness  drew  or  directed  the 
drawing  of  a  certain  deed  from  the  bankrupt ;  or  ques- 
tion 15,  as  to  whether  the  witness  drew  or  directed  the 
drawing  of  a  certain  declaration  of  trust  between  the 
bankrupt  and  certain  persons  named ;  or  question  17,  as 
to  whether,  at  a  certain  date,  the  witness  received  any 
checks  drawn  to  the  order  of  the  bankrupt  by  a  certain 
named  firm  ;  or  question  18,  as  to  what  disposition  was 
made  of  any  such  checks  so  received. 

T.  Saunders,  for  the  assignee  in  bankruptcy. 


6r.  H.  Forster,  for  the  witness. 
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Baitkruptct  Act  of  June  220,  1874.— 89th  Sbctiok.— Rspbal  of 
Statctb. — Rbtroactivk  Statute. — Surrbndbe  of  Prbfbrbitcb. — 
Actual  Fraud. 


A  eredltor  had  filed  a  proof  of  debt  in  these  prooeedinga,  as  a  proof  of  debt 
seenrity,  the  secority  being  mortgage  bonds  ezecated  by  the  debtors.  The 
mortgage  was  snbseqnently  decided  by  the  Court  to  hare  been  giren  in  firaod 
of  the  bankruptcy  Act,  and  to  be  yoid.  The  creditor  then  applied  for  leare  to 
file  a  new  proof  of  debt,  as  a  proof  of  debt  without  security.  The  Court  relnaed 
the  application,  deciding,  that»  after  the  mortgage  had  been  set  aside,  and  the 
assignee  had  thus  recoyered  bacic  the  property,  the  creditor  could  not  sorrender 
his  preference  and  prove  his  debt  A  re-examination  of  the  proof  of  debt  being 
had,  the  assignee  claimed  that  the  creditor  should  not  be  allowed  to  prore  the 
claim,  and  that  the  proof  of  debt  should  be  expunged ;  while  the  creditor  daimed^ 
that»  whateyer  might  be  the  case  under  the  89th  section  of  the  bankruptcy  Ao^ 
as  it  stood  prior  to  the  passage  of  the  Act  of  June  22d,  1874,  the  debt  was^  ainoa 
the  passage  of  that  Act,  proyable,  and  the  proof  should  not  be  expunged.  The 
case  was  a  case  of  inyoluntary  bankruptcy,  and  an  adjudication  had  been  nuide 
prior  to  December  lst»  1878 : 

SM,  Thai  the  Act  of  June  2%d,  1874,  was  not  retroactiye,  except  where  expresslj 
made  so; 

That  the  new  89th  section,  passed  in  the  Act  of  June  22d,  1874,  was  not  retro- 
actiye  as  to  cases  which,  though  commenced  since  December  1st,  1873,  had 
passed  to  an  adjudication  of  bankruptcy  prior  to  the  S2d  of  June,  1874; 

That  the  old  89th  section,  not  being  repealed  directly,  and  not  being  repealed  be- 
cause of  inconsistency,  was  in  force  in  respect  to  the  present  case,  and  the 
proof  of  debt  must  be  expunged. 

As  to  the  meaning  of  the  words  "  cases  of  actual  fraud,"  in  the  new  89th  section, 

Ik  this  case,  a  proof  of  debt  having  been  filed  by  A. 
T.  Stewart  &  Oo.,  March  1st,  1872,  as  a  debt  having  the 
security  of  seventeen  mortgage  bonds,  and  the  bonds  and 
mortgage  having  been  afterwards,  on  the  1st  of  Novem- 
ber, 1873,  held  to  be  void,  an  application  was  made  by 
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them  for  leave  to  file  a  new  proof  of  debt,  as  a  debt 
without  security.  This  application  was  denied.  The 
decision  on  this  application  will  be  found  at  p.  156  {ante). 
After  this  decision  a  re-examination  of  the  debt  of  A. 
T.  Stewart  &  Co.  was  ordered. 

On  the  hearing,  on  this  re-examination  of  the  proof 
of  claim,  A.  T.  Stewart  &  Co.  offered  in  evidence  certain 
testimony  given  on  the  previous  reference,  and  produced 
said  seventeen  bonds,  and  offered  to  surrender  them  to 
the  assignee,  withdrawing  all  claim  under  the  same. 
They  also  introduced  evidence  that,  on  the  20th  of  Jan- 
uary, 1874,  which  was  the  day  after  said  bonds  were  so 
produced  and  offered  to  be  surrendered,  they  delivered 
the  said  seventeen  bonds  to  the  assignee,  and  stated  to 
him  that  they  withdrew  all  claim  under  them  ;  that  the 
assignee  retained  the  bonds ;  and  that  on  the  same  day 
they  delivered  to  the  assignee,  and  requested  him  to  file 
and  transmit  to  the  register,  a  new  proof  of  debt,  with- 
out security,  made  by  them.  In  reply  to  this  ewdence, 
the  assignee,  on  his  own  behalf,  testified,  that  the  de- 
livery of  the  seventeen  bonds  to  him  was  after  the  com- 
mencement of  the  re-examination  of  the  claim,  and  long 
after  the  said  order  of  November  1st,  1873,  adjudging 
the  bonds  to  be  invalid,  was  made  ;  that,  when  the  bonds 
were  so  offered  to  him,  he  told  the  person  offering  them, 
that,  as  the  bonds  had  been  adjudged  to  be  void  in  the 
hands  of  A.  T.  Stewart  &  Co,,  he  supposed  he  was  the 
proper  person  to  have  the  custody  of  them,  and  that  he 
accepted  them  because  they  belonged  to  him  and  uncon- 
ditionally ;  that  he  did  not  expressly,  nor,  so  far  as  he 
knew,  impliedly,  in  any  manner  waive  any  of  his  rights 
imder  said  order  of  November  Ist,  1873,  or  the  order  for 
the  re-examination  of  the  claim ;  that  he  expressly 
stated  to  the  person  who  brought  the  bonds,  that,  if  A. 
T.  Stewart  &  Co.  should  file  any  new  proof  of  debt,  he 
should  move  to  strike  it  out ;  and  that  he  had  no  recol- 
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lection  that  a  new  proof  of  debt  was  then  offered  to 
him. 

On  the  part  of  the  assignee,  there  was  also  pnt  in 
•evidence  a  copy  of  a  petition  by  A.  T.  Stewart  &  Co.,  to 
this  Oourt,  dated  January  20th,  1874,  praying  leave  to 
inthdraw  the  proof  of  debt  filed  March  1st,  1872,  and  to 
file  a  new  proof  of  debt,  and  the  answer  of  the  assignee 
to  such  petition,  and  the  order  of  this  Court,  made  May 
*9th,  1874,  denying  the  prayer  of  the  petition.  This  is 
the  application  above  referred  to  as  having  been  denied. 

Objection  having  been  made  to  the  making  of  any 
-order  by  the  register  in  the  premises,  the  parties,  in  pur- 
suance of  the  provisions  of  General  Order  No.  34,  formed 
an  issue,  to  be  certified  into  Oourt  for  determination. 
The  issue  was  stated  in  these  words:  *'The  assignee 
alleges  that  the  bankrupts,  Charles  Leland  and  Warren 
Leland,  being  insolvent,  within  four  months  before  the 
filing  of  the  petition  in  bankruptcy  against  them,  with  a 
view  to  give  a  preference  to  the  said  A.  T.  Stewart  & 
Oo.,  as  creditors,  in  respect  to  the  indebtedness  men- 
tioned in  their  proof  of  debt,  made  a  conveyance  of  a 
part  of  their  property,  by  way  of  mortgage,  to  Edward 
B.  Wesley  and  D.  Eandolph  Martin,  to  secure  seventeen 
certain  bonds  of  $1,000  each,  which  bonds  the  said  bank- 
rupts delivered  to  the  said  A.  T.  Stewart  &  Co.,  as 
security  for  such  indebtedness,  the  said  Edward  B.  Wes- 
ley and  D.  Bandolph  Martin,  and  also  the  said  A.  T. 
Stewart  &  Co.,  having  reasonable  cause  to  believe  that 
said  bankrupts  were  insolvent,  and  that  said  conveyance 
was  made  in  fraud  of  the  provisions  of  the  bankruptcy 
Act ;  that  the  said  creditors  should  not  be  allowed  to 
prove  their  debt  in  bankruptcy  ;  and  that  the  proof  now 
under  re-examination  should  be  expunged.  The  said 
A.  T.  Stewart  &  Co.  deny  each  and  every  of  the  above 
allegations  of  the  assignee,  and  further  allege,  that, 
prior  hereto,  said  A.  T.  Stewart  &  Co,  have  surrendered 
to  said  assignee,  and  said  assignee  has  accepted  from 
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them,  said  seventeen  bonds,  and  that,  by  said  surrender 
and  acceptance,  said  A.  T.  Stewart  &  Oo.  became  en- 
titled to  retain  their  proof  of  debt,  even  though  the 
original  acceptance  of  the  said  bonds  h^  constituted 
an  unlawful  preference ;  and  said  A.  T.  Stewart  &  Oo. 
further  allege,  that  there  is  no  authority,  under  the 
bankruptcy  Act,  for  expunging  the  proof  of  debt  made 
by  them ;  and  they  further  allege,  that  there  has  been 
no  recovery,  by  the  assignee,  of  the  property  alleged  by 
him  to  have  been  transferred  to  them  by  the  bankrupts 
in  violation  of  the  bankruptcy  Act,  and  that,  for  that 
reason,  they  are  not  debarred  from  proving  their  debt 
against  the  bankrupts.  The  said  John  H.  Piatt,  as  as- 
signee, &c.,  in  reply  to  the  answer  of  A.  T.  Stewart  Ss 
Co.,  denies  each  and  every  allegation  in  said  answer 
contained."  The  register  certified  to  the  Oourt  the 
claim,  the  order  for  its  re-examination,  the  proceedings 
on  such  re-examination,  and  the  issue  thereon. 

D.  Cawpbdlj  for  A.  T.  Stewart  &  Oo. 

r.  M.  Northj  for  the  assignee. 

Blatohfori),  J.  It  is  contended,  for  A.  T.  Stewart 
&  Co.,  that,  since  the  passage  of  the  amendatory  bank- 
ruptcy Act  of  June  22d,  1874,  there  is  no  authority,  under 
the  Act,  to  expunge  the  proof  of  debt  of  A.  T.  Stewart 
&  Co. ;  that,  whatever  authority  for  that  purpose  there 
may  have  been  under  the  39th  section,  as  it  stood  before 
the  Act  of  June  22d,  1874,  was  passed,  the  old  39th  sec- 
tion was  absolutely  repealed  by  the  Act  of  June  22d, 
1874,  without  any  saving  clause  as  to  pending  proceed- 
ings ;  that  the  new  39th  section  does  not  authorize  the 
Oourt  to  strike  out  the  proof  of  debt,  unless  actual  fraud 
on  the  part  of  the  creditor  is  proved ;  and  that  there  is 
no  proof  of  actual  fraud  in  this  case,  and  no  such  ques- 
tion is  certified  to  the  Court. 
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There  is  not*  in  the  Act  of  1874,  any  direct  repeal  of 
the  39th  section  of  the  Act  of  1867.  The  12th  section 
of  the  Act  of  1874  enacts,  that  section  39  of  the  Act  of 
1867  *^be  amended  so  as  to  read  as  follows:"  What 
follows  is  a  new  39th  section.  The  21st  section  of  the 
Act  of  1874  does  not  specifically  repeal  any  part  of  the 
Act  of  1867,  bnt  enacts,  *'  that  all  Acts  and  parts  of  Acts 
inconsistent  with  the  provisions  of  this  Act  be,  and  the 
same  are  hereby,  repealed."  The  language  of  the  old 
39th  section,  applicable  to  the  present  case,  was  this : 
**If  such  person  shall  be  adjudged  a  bankrupt,  the  as- 
signee may  recover  back  the  money  or  other  property 
so  paid,  conveyed,  sold,  assigned  or  transferred  contrary 
to  this  Act,  provided  the  person  receiving  such  payment 
or  conveyance  had  reasonable  cause  to  believe  that  a 
fraud  on  this  Act  was  intended,  and  that  the  debtor  was 
insolvent,  and  such  creditor  shall  not  be  allowed  tq  prove 
his  debt  in  bankruptcy."  The  language  of  the  new  39th 
section  is  this:  ^*If  such  person  shall  be  adjudged  a 
bankrupt,  the  assignee  may  recover  back  the  money  or 
property  so  paid,  conveyed,  sold,  assigned  or  transferred 
contrary  to  this  Act,  provided,  that  the  person  receiving 
such  payment  or  conveyance  had  reasonable  cause  to  be- 
lieve that  the  debtor  was  insolvent  and  knew  that  a  fraud 
on  this  Act  was  intended,  and  such  person,  if  a  creditor, 
shall  not,  in  cases  of  actual  fraud  on  his  part,  be  allowed 
to  prove  for  more  than  a  moiety  of  his  debt."  The  dif- 
ference in  language  in  the  two  provisions  would  indicate 
an  intended  difference  in  meaning.  But  it  may  be  more 
di£9cultto  say  what  is  the  meaning  of  the  words  ''in 
cases  of  actual  fraud  on  his  part,"  in  their  context.  Do 
they  mean  anything  more  than  the  antecedent  words- 
reasonable  cause  to  believe  the  debtor's  insolvency,  and 
knowledge  that  a  fraud  on  the  Act  was  intended  ?  Do 
they  mean  actual  fraud  on  the  debtor  ?  A  creditor,  in 
obtaining  security  for,  or  payment  of,  his  debt,  &om  his 
debtor,  rarely  commits  an  actual  fraud  on  his  debtor. 
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Do  they  mean  actual  fraad  on  other  creditors  ?  Obtain- 
ing a  preferential  payment  of  a  debt  may  be  a  fraud  on 
a  statute,  but  it  is  di£9cult  to  conceive  of  its  being  an 
,  actual  fraud  on  either  the  debtor  or  on  other  creditors* 
What  scope  is  there  for  the  operation  of  the  provision, 
unless  it  be  held  to  mean,  that,  if  the  person  who  received 
the  payment  or  conveyance  was  a  creditor,  and  had  rea- 
sonable cause  to  believe  that  the  debtor  was  insolvent, 
and  knew  that  a  fraud  on  the  Act  was  intended,  that 
shall  be  regarded  as  a  case  of  actual  fraud  on  the  Act 
on  the  part  of  such  creditor,  because,  knowing  that  a 
fraud  on  the  Act  was  intended,  he  is  to  be  regarded  as  a 
participant  in  the  commission  of  the  fraud  on  the  Act, 
and  is  not  to  be  allowed  to  prove  for  more  than  a  moiety 
of  his  debt  ?  So,  also,  while  there  may  be  recognized  an 
intention,  in  the  new  39th  section,  to  draw  a  distinction 
between  knowledge  and  reasonable  cause  to  believe,  it 
may  be  diflScult  to  define  the  line  of  distinction,  where 
the  one  passes  into  the  other.  But,  in  the  view  I  take 
of  the  effect  of  the  Act  of  1874,  it  is  not  necessary  to 
discuss  the  meaning  of  the  new  39th  section,  in  the  par- 
ticular just  referred  to. 

At  the  beginning  of  the  Act  of  1874,  it  is  enacted, 
that  the  Act  of  1867  be  *^  amended  and  supplemented  as 
follows:"  Then  follow  21  sections.  The  12th  section 
is  this  :  **That  section  thirty-nine  of  said  Act  of  March 
second,  eighteen  hundred  and  sixty-seven,  be  amended 
so  as  to  read  as  follows  : "  Then  follows  an  entire  section 
(39)  for  the  Act  of  1867,  in  substitution  for  the  former 
section  39  of  said  Act.  The  new  section  39  is  too  long 
to  be  quoted  here,  but  an  analysis  of  its  provisions  is 
necessary,  in  order  to  determine  the  scope  of  its  opera- 
tion, and  whether  its  provisions  apply  to  the  matter  in 
hand  and  supersede  the  provisions  of  the  old  section  39 
in  respect  to  such  matter,  or  whether  the  provisions  of 
the  old  section  39  still  remain  in  force,  unrepealed,  in 
respect  to  such  matter.     It  is  to  be  borne  in  mind 
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always,  however,  that  section  39  is  so  amended  only 
from  the  time  the  new  Act  was  passed,  June  22d,  1874, 
and  is  to  read  in  the  new  form  only  from  snch  date,  un- 
less the  contrary  is  expressed.  In  other  words,  the  new . 
section  operates  only  from  the  22d  of  June,  1874,  and  is 
not  retroactive,  except  where  expressly  made  so. 

In  the  new  39th  section  we  have,  in  the  first  place, 
provisions  as  to  what  persons  may  be  adjudged  involun- 
tary bankrupts,  and  for  what  causes,  and  in  what  mode, 
and  within  what  time  the  petition  must  be  brought,  and 
by  whom.  Theu,  next,  the  39th  section,  speaking  of 
itself  as  enacted  June  22d,  1874,  and  not  before,  says, 
that  *Hhe  provisions  of  this  section,''  that  is,  all  its 
provisions,  '*  shall  apply  to  all  cases  of  compulsory  or 
involuntary  bankruptcy  commenced  since  the  first  day 
of  December,  eighteen  hundred  and  seventy-three,  as 
well  as  to  those  commenced  hereafter."  The  word 
'^hereafter"  mast  mean,  after  the  passage  of  the  Act 
of  June  22d,  1874.  It  is  retroactive  to  the  Ist  of  De- 
cember, 1873,  as  to  cases  commenced  since  that  day. 
But  it  is  not  thus  retroactive,  as  to  cases  which,  though 
commenced  since  the  1st  of  December,  1873,  had,  prior 
to  the  22d  of  June,  1874,  passed  to  an  adjudication  of 
bankruptcy.  This  is  the  view  uniformly  held  of  its 
effect,  and  correctly.  The  point  arose  as  to  cases  com- 
menced after  the  Ist  of  December,  1873,  and  in  which 
there  had  been  adjudications  before  the  passage  of  the 
Act  of  1874,  but  where  the  petitions  did  not  conform,  as 
to  the  number  and  amount  of  the  petitioning  creditors, 
to  the  requirements  of  the  new  39th  section ;  and  it  has 
been  held,  in  all  the  decisions,  that  the  provisions  pf  the 
new  39th  section  as  to  the  n  amber  and  amount  of  peti- 
tioning creditors  have  no  application  to  cases  in  which 
there  were  adjudications  of  bankruptcy  before  the  pas- 
sage of  the  Act  of  1874  {In  re  Ealfauf,  and  In  re  Angell, 
6  Chicago  Legal  News^  341 ;  In  re  Bosenthall,  Id.  342 ; 
In  re  Pickering,  1  Central  La/w  Journal^  372 ;  In  re  Obear, 
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and  In  re  Thomas,  Id.  362  ;  In  re  Gomstock,  6  CMeago 
Legal  News^  413).  But,  aU  the  provisious  of  the  new  39th 
section  are  made  applicable  to  cases  of  involantary 
bankruptcy  commenced  since  December  1st,  1873,  and 
not  merely  certain  provisions  of  it.  Then,  again,  the 
•enactment  that  the  provisions  of  the  new  39th  section 
shall  apply  to  all  cases  of  involuntary  bankruptcy  com- 
menced since  December  1st,  1873,  implies  that  its  pro- 
visions are  not  to  apply  to  cases  of  involuntary  bank- 
ruptcy commenced  on  or  before  that  day,  as  the  present 
case  was.  The  new  39th  section  then  goes  on  to  pre- 
scribe the  mode  of  procedure  to  ascertain  whether  cred- 
itors sufficient  in  number  and  amount  have  joined  in  the 
petition.  It  then  proceeds  to  enact  that,  "  if  such  per- 
son shall  be  adjudged  a  bankrupt"  the  assignee  may 
recover  back  property  transferi:ed  contrary  to  the  Act, 
provided  certain  facts  exist  in  regard  to  the  person  re- 
ceiving the  conveyance,  and  that  ''such  person,"  the 
person  receiving  the  conveyance,  **  if  a  creditor,  shall 
not,  in  cases  of  actual  fraud  on  his  part,  be  allowed  to 
prove  for  more  than  a  moiety  of  his  debt,"  and  that 
^'this  limitation  on  the  proof  of  debt  shall  apply  to 
cases  of  voluntary  as  well  as  involuntary  bankruptcy." 
Now,  most  certainly,  the  recovery  back  of  the  prop- 
erty transferred  contrary  to  the  Act  is  a  condition 
precedent  to  the  limitation  on  the  proof  of  debt,  and 
such  recovery  back  of  such  property  is  to  take  place 
-only  if  the  person  who  has  transferred  it  ^^sJiaU  'be 
adjudged  a  bankrupt."  But  the  new  39th  section 
is  speaking  as  of  the  22d  of  June,  1874,  and  of  re- 
coveries back  of  property  and  limitations  of  proofs  of 
debt  only  in  cases  where  the  persons  transferring  the 
property  ''shall  be"  adjudged  bankrupts  after  the  pas- 
sage of  the  Act  of  1874.  In  this  view,  there  is  nothing 
in  the  old  39th  section,  as  to  the  matter  in  hand,  that  is 
inconsistent  with  anything  in  the  new  39th  section,  or  in 
any  other  part  of  the  Act  of  1874.    Hence,  the  old  39th 
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sectioD,  not  being  directly  repealed,  and  not  being  re- 
pealed because  of  inconsistency,  is  in  force  in  respect  to 
the  present  case. 

As  to  the  surrender,  even  if,  after  a  recovery  back  of 
the  property  by  jbhe  assignee,  he  could  accept  such  a  sur- 
render, the  proof  is  here  that  he  did  not. 

An  order  will  be  entered  determining  in  favor  of  the 
assignee  the  issue  certified,  and  declaring  that  A.  T. 
Stewart  &  Oo.  are  not  to  be  allowed  to  prove  in  bank- 
ruptcy the  debt  in  question,  and  expunging  the  proof  of 
debt  filed  March  1st,  1872. 


SEPTEMBER,  1874. 

THE  UNITED   STATES  ex  rd.  ABEAHAM  HILL 

V.  J.  N.  TOWNS. 

Contempt  op  Court. — Pobsbbsion. — Bonding  Property. — Effect  or 

Appeal. — Jurisdiction. 

H.  filed  a  libel  against  T.  and  the  yacbt  A.,  to  recoTer  poaseesion  of  the  yacht 
A  decree  was  rendered  dismissing  the  libel,  and  authorizing  T.  to  giye  a  bond 
and  receive  possession  of  the  vessel  from  the  marshal,  and  also  authorizing  H. 
to  give  a  bond  and  receive  such  possession,  in  case  T.  failed  to  do  so.  T.  not 
giving  the  bond,  H.  gave  it  and  received  the  vessel.  H.  also  appealed  to  the 
Circuit  Court  from  the  decree,  and  the  return  was  duly  made  to  that  Court.  T. 
then  took  the  vessel  by  force,  from  one  of  the  sureties  on  the  bond,  to  whom. 
H.  had  delivered  her.  H.  then  applied  for  an  attachment  against  T.  for  ooa- 
tempt  of  Court : 

ffeld,  That  the  giving  of  the  bond  substituted  the  bond  for  the  vessel,  and  the 
taking  of  the  vessel  by  T.,  after  the  bond  had  been  given,  was  not  a  contempt 
of  Court ; 

That  the  possession  of  the  vessel,  which  the  Court  had  relinquished  on  the  giving 
of  the  bond,  must  be  maintained  and  defended  in  like  manner  as  if  the  prop- 
erty had  never  been  in  the  custody  of  the  Court,  and  not  otherwise ; 

That  T.,  having  taken  the  vessel,  might  possibly  have  lost  the  benefit  of  the 
bond; 

That,  after  the  return  was  filed  in  the  Circuit  Court,  if  the  custody  of  the  vessel 
was  in  either  Court,  it  would  be  in  the  Circuit  Court,  by  virUie  of  the  appeal. 
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Blatohfokd,  J.  Abraham  Hill  filed  a  libel  in  this 
Court  af^^ainst  the  yacht  Amelia  and  J.  K.  Towns,  in  a 
cause  of  possession.  The  libel  alleged  that  the  libellant 
was  the  owner  of  the  yacht  Amelia,  and  left  her  in  the 
custody  of  Towns,  to  take  care  of  her,  and  that  Towns 
wrongfully  retained  possession  of  her.  The  vessel  was 
arrested  and  detained  in  custody.  Towns  answered  the 
libel,  and  the  jcase  was  put  at  issue  and  heard  on  plead- 
ings and  proofs.  A  decree  was  made  dismissing  the  libel, 
and  further  ordering  that  Towns,  the  claimant,  should 
be  at  liberty  to  give  a  bond  or  stipulation  for  value  such 
as  is  required  to  be  given  by  the  rules  of  this  Oourt,  on  re- 
leasing and  delivering  up  property  arrested  by  process  of 
the  Oourt,  within  three  days  from  the  entry  of  such  de- 
cree, in  the  sum  of  $2,100,  and  that  the  vessel  should  be 
delivered  to  Towns  upon  the  giving  and  perfecting  and 
approval  of  said  stipulation  or  bond,  according  to  the 
practice  of  this  Court,  and  that,  in  case  Towns  should 
fail  to  give  such  bond  or  stipulation,  the  vessel  should 
be  delivered  to  the  libellant  upon  his  giving  such  a  bond 
or  stipulation  for  value  in  the  sum  of  $2,100,  and  the  per- 
fection and  approval  of  the  same,  and  the  payment  by 
him  of  the  marshal's  fees.  Towns  failed  to  give  any 
bond  or  stipulation  for  value,  and  thereupon  the  libel- 
lant gave  the  security  provided  for  in  the  decree,  and  it 
was  approved,  and  the  vessel  was  duly  delivered  to  the 
libellant  under  the  decree.  Afterwards,  Towns  caused 
the  vessel  to  be  forcibly  seized  and  taken  from  the  cus- 
tody of  a  person  to  whom  the  libellant  had  delivered  her, 
such  person  being  one  of  the  sureties  who  had  signed 
the  stipulation  for  value  on  the  part  of  the  libellant,  and 
the  libellant  having  given  a  bill  of  sale  of  the  vessel  to 
such  person,  to  secure  him  for  his  liability  as  surety.  On 
these  facts  an  application  is  made  to  this  Court,  on  be- 
half of  the  libellant,  as  relator,  to  issue  an  attachment 
against  Towns,  for  a  contempt  of  this  Court  in  disobey- 
ing the  said  decree,  by  taking  the  vessel  from  the  pos- 
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session  of  the  libellant  by  force,  after  she  had  been  de- 
livered to  the  libellant  under  the  decree. 

Towns  makes  no  denial  of  the  facts  alleged,  but  I 
do  not  see  how  the  application  can  be  granted.  The 
Oonrt  dismissed  the  libel,  and  then,  instead  of  merely 
ordering  that  the  vessel  be  discharged  from  the  custody 
of  the  marshal,  or  merely  restoring  her  to  the  custody 
from  which  she  was  taken,  that  of  Towns,  gave  first  to 
Towns  the  option  of  taking  her  on  giving  a  bond  for  her 
vtdue,  and,  on  his  refusal  to  take  her  on  such  terms,  gave 
to  the  libellant  the  option  of  taking  her  on  giving  a 
bond  for  her  value.  But  the  power  of  the  Gourt  to  deal 
with  the  vessel  was  gone  as  soon  as  the  vessel  passed 
from  the  custody  of  the  Court.  If  the  Court,  on  dis- 
missing the  libel,  had  merely  restored  the  vessel  to  the 
custody  of  Towns,  and  if,  after  Towns  had  fully  taken 
possession  of  her,  on  such  restoration,  the  libellant  had 
forcibly  taken  her  away  from  Towns,  I  do  not  see  how 
such  action  on  the  part  of  the  libellant  would  have  been 
any  contempt  of  the  authority  of  the  Court.  It  would 
not  have  been  disobedience  to  any  order  of  the  Court,  or 
interference  with  any  property  in  the  custody  of  the 
Court.  So,  in  the  present  case,  not  only  was  the  vessel, 
when  Towns  seized  her,  out  of  the  custody  of  the  Court, 
and  not  held  under  process,  but  a  bond  had,  by  the  direct 
order  of  the  Court,  been  substituted  in  place  of  the 
vessel.*  It  is  well  settled,  that,  where  a  vessel  is  released 
on  bond,  the  bond  stands  in  place  of  the  vessel,  and  the 
Court  has  no  further  power  to  interfere  with  the  vessel. 
An  interference,  therefore,  by  any  person  with  the  ves- 
sel, is  not  in  conflict  with  any  authority  of  the  Court 
over  the  vessel.  The  possession  which  the  Court  has 
relinquished,  on  receiving  the  substituted  bond,  must 
be  maintained  and  defended  in  like  manner  as  if  the 
property  had  never  been  in  the  custody  of  the  Court, 
and  not  otherwise. 

The  stipulation  required  and  given  contains  a  condi- 
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tion,  that,  at  any  time,  on  the  interlocatory  or  final  order 
or  decree  of  this  Oourt,  or  of  any  appellate  Court  to 
which  the  suit  may  proceed,  and  on  notice  of  such 
order  or  decree  to  the  proctors  for  the  libellant,  the  stip- 
ulators will  abide  by  the  final  decree  rendered  by  the 
Oonrt  or  the  appellate  Gonrt,  if  any  appeal  intervene. 
This  stipulation  was  given  for  the  benefit  of  Towns* 
He  took  the  vessel  forcibly  from  the  possession  of  one 
of  the  sureties  in  such  stipulation,  to  whom  the  libel- 
lant  had  given  title  to  and  possession  of  the  vessel,  as 
security  for  his  suretyship.  Under  such  circumstances, 
it  may  well  be,  the  libellant  having  taken  an  appeal  in 
the  suit,  to  the  Circuit  Court,  from  the  decree  made  by 
this  Court,  that  Towns  would  not  be  allowed  to  claim 
any  benefit  under  or  from  such  stipulation,  but  beyond 
that  I  do  not  see  what  power  either  this  Court  or  the 
Circuit  Court  would  have  to  take  notice  of  the  conduct 
of  Towns  in  taking  the  vessel. 

It  was  urged,  in  support  of  the  application,  that  the 
provision  of  the  decree  that  the  vessel  should  be  deliv- 
ered to  the  libellant,  imported,  also,  that  the  Court 
sh6uld  continue  to  maintain  such  possession  in  the  libel- 
lant against  dispossession  by  Towns.  ^  No  such  effect  or- 
dinarily follows  a  decree  for  the  delivery  of  property. 
If  the  decree  is  fulfilled  and  the  property  is  delivered,  it 
passes  out  of  the  control  of  the  Court,  and  its  posses- 
sion must  be  maintained  as  if  it  had  come  from  any 
source  other  than  the  Court.  If  the  possession  is  to  be 
maintained  by  the  Court  against  dispossession  by  Towns, 
why  not  against  dispossession  by  all  the  world? 

There  is  a  further  view.  The  stipulation  was  given 
and  approved  June  12th,  1873.  Possession  of  the  vessel 
was  delivered  to  the  libellant,  and  he,  on  the  1st  of  July, 
1873,  delivered  her,  with  the  bill  of  sale  of  her,  to  the 
surety.  The  appeal  taken  by  the  libellant  to  the  Circuit 
Court,  was  perfected,  and  the  return  to  the  appeal,  con- 
taining the  record  and  proceedings,  was  filed  in  the  Cir- 
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cuit  Oourt,  in  April,  1874.  The  vessel  was  not  taken  by 
Towns  nntil  July  3d,  1874.  Any  power  of  this  Oonrt  to 
issue  the  attachment  asked  for,  must  be  founded  on  the 
idea  that  this  Oourt  had  a  quasi  custody  still  of  the  ves- 
sel when  Towns  so  took  her.  But  nothing  is  better  set- 
tled than  that  the  vessel,  if  in  the  custody  of  any  Oourt 
at  that  time,  was  wholly  in  the  custody  of  the  Circuit 
Court,  by  virtue  of  the  appeal. 
The  application  must  be  denied. 

B.  D.  Benedict,  for  the  relator. 

L.  J.  Lansing,  for  Towns. 


(Eastern  gwtrixt  ©f  Sefo  jtorh. 
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Supplies. — Nxckbsaribb. — Likn. 

A  steamboat,  which  made  several  trips  a  day  from  New  York  city  to  Sandy  Hook, 
a  Toyage  of  aboat  an  hour  and  a  quarter,  kept  a  restaurant  on  board,  at  which 
food  was  supplied  to  such  passengers  as  wished.  The  money  received  at  the 
restaurant  was  received  by  the  purser  as  part  of  the  duly  earning^  of  the  boat 
The  crew  of  the  boat  were  fed  at  the  restaurant.  Supplies  for  this  restauraut 
were  furnished  to  the  boat  at  the  city  of  New  York,  the  boat  being  there  a 
foreign  vessel  The  person  who  furnished  the  supplies  filed  a  libel  against  the 
boat  to  recover  their  value : 

Held,  That  the  supplies  were  necessary  to  the  boat,  and  that  the  libellant  had  a 
lien  upon  her  therefor. 

Articles,  which  form  part  of  the  natural  and  reasonable  outfit  of  a  vessel,  for  the 
business  in  which  she  is  engaged,  are  necessaries. 
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Benedict,  J.  This  is  an  action  against  a  vessel, 
foreign  to  New  York,  to  enforce  a  lien  for  provisions 
furnished  the  vessel  in  New  York. 

No  question  arises  as  to  the  fact  that  certain  pro- 
visions mentioned  in  the  libel  were  furnished  to  the 
vessel  in  New  York,  and  used  on  board  her  in  her 
ordinary  employment.  But  it  is  contended  that  the  pro- 
visions were  not  necessary  to  the  vessel.  The  vessel 
was  employed  in  carrying  passengers  between  New 
York  city  and  Sandy  Hook.  She  had  a  regular  route 
between  those  two  points,  and  made  several  trips  each 
day.  Her  passengers  were  supplied  with  such  food  as 
they  might  desire  during  any  voyage,  at  a  restaurant 
kept  on  the  boat  by  the  employees  of  the  boat,  the 
profits  of  which  were  received  by  the  purser  as  part  of 
the  daily  earnings  of  the  boat.  The  crew  of  the  vessel 
were  also  supplied  with  their  food  from  this  restaurant. 
The  supplies  in  question  were  obtained  for  and  were 
used  in  this  restaurant.  Upon  these  facts  it  is  contended 
that  any  trip  of  the  vessel  could  be  made  without  any 
necessity  for  food  on  the  part  of  the  crew,  and  that  the 
passengers  could  have  survived  a  voyage  of  one  hour  and 
a  quarter  without  provisions,  and  therefore  it  is  said  the 
articles  in  question  are  not  necessaries.  But,  in  order  to 
bring  an  article  within  the  description  of  necessaries  for 
a  vessel  it  need  not  appear  that  the  voyage  could  not  by 
any  possibility  be  made  without  such  article.  It  is  suffi- 
cient, if  the  article  form  part  of  the  natural  and  reason- 
able outfit  of  a  vessel  for  the  business  in  which  she  is  en- 
gaged. In  such  a  business  as  this  vessel  was  engaged  in, 
supplying  to  the  passengers  the  food  they  might  desire 
to  have  during  the  voyage  was  a  part  of  her  business  ; 
and  it  doubtless  might  be  added,  that  it  was  necessary 
to  the  success  of  her  voyages.  Of  course  the  food  of 
her  crew  was  necessary.  I  entertain  no  doubt  therefore, 
as  to  the  liability  of  a  vessel  for  articles  like  those  in 
question.    A  further  point  is  made  that  credit  was  given 
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to  the  owners,  and  not  the  vessel,  but  proofs  fail  to 
sustain  this  defence. 

There  must  accordingly  be  a  decree  in  favor  of  the 
libellants. 

For  libellants,  Beebe^  Wilcox  <k  Hohts. 

For  claimant,  Dudley  Field. 


SEPTEMBER,  1874. 
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Passenoer'b  Baggage. — Married  Woman. — Parties. 

• 

A  married  woman  shipped  on  board  of  a  steamboat  a  trunk,  containing  wearing- 
apparel,  given  her  by  her  husband  to  be  carried  from  New  York  to  Essex, 
Conn.  The  steamboat  was  delayed,  and  reached  Essex  at  Sunday  noon,  where 
the  trunk  was  placed  in  a  warehouse  by  the  hands  of  the  boat.  It  remained 
there  till  next  day,  when  it  was  taken  by  a  carman,  who  noticed  and  remarked 
upon  its  extreme  lightness.  Its  condition  was  then  the  same  as  when  landed 
from  the  boat,  and  the  warehouse  had  been  securely  locked,  and  did  not 
appear  to  have  been  disturbed.  When  the  trunk  was  received  by  the  owner, 
the  contents  had  been  abstracted,  and  she  filed  a  libel  against  the  steamboat  to 
recover  the  damages : 

Held,  That  the  action  was  properly  brought  in  her  name,  instead  of  in  that  of 
her  jiusband ; 

That,  on  the  evidence,  the  articles  were  abstracted  while  the  trunk  was  on  the 
boat,  and  that  the  libellaut  was  entitled  to  a  dceree.  , 

Benedict,  J,  This  is  an  action  in  rem,  brought  by 
Mrs.  Hattie  A.  Gallagher  a  married  woman,  to  recover  the 
value  of  certain  articles  of  her  wearing  apparel,  which, 
as  she  avers,  were  abstracted  from  her  trunk,  while 
the  same  was  being  transported  in  the  steamer  State 
of  New  York  from  the  port  of  New  York  to  the  port  of 
Essex,  Oonn. 
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The  main  grouod  of  defence  is,  as  to  the  right  of  the 
libellant  to  maintain  tbe  action,  the  claimants  contending 
that  the  property  in  question  was  paraphernalia  of  the 
wife,  and  as  such  belonged  to  her  husband,  who  alone 
can  maintain  an  action  for  its  loss.  I  incline  to  the 
opinion  that  tbis  ground  of  defence  is  not  sufficient. 
The  clothing  in  question  was  the  wearing  apparel  of  the 
libellant,  given  her  by  her  husband,  in  her  possession 
and  shipped  by  her  on  board  the  vessel  here  proceeded 
against,  to  be  transported  for  her  from  New  York  to 
Essex,  and  there  to  be  delivered  to  her.  In  equity  the 
paraphernalia  of  the  wife  is  treated  as  the  wife's  separate 
estate,  and  a  Oourt  of  Equity  will  protect  the  wife  in  its 
enjoyment  and  possession  (See  in  Matter  of  Grant,  2 
8Uyry  C.  C.  312).  Eawson  v.  Penn.  E.  E.  (48  N.  Y.  212). 
A  Court  of  Admiralty  is  a  Oourt  of  Equity,  and  upon 
equitable  grounds  may  sustain  an  action  like  the  present. 
The  objection  to  an  action  by  a  seaman,  being  a  minor, 
was  overruled  by  Judge  Betts,  it  appearing  that  tbe  minor 
was  accustomed  to  receive. his  own  earnings  (Wicks  v. 
Ellis,  Betts,  J.,  Jany.  1849,  MS8.) 

Furthermore  the  right  of  a  married  woman  to  main- 
tain an  action  at  law  against  a  carrier  for  the  loss  of 
paraphernalia,  has  been  maintained  in  the  Court  of  last 
resort  of  this  State,  upon  the  ground  that  by  the  statutes 
of  this  State,  the  estate  of  a  married  woman  in  property 
given  her  by  her  husband,  is  clothed  with  all  the  in- 
cidents of  a  legal  est.ate  (Eawson  v.  Penn.  E.  E.  Co.  48 
N.  Y.  p.  216). 

My  determination  therefore  is  that  the  action  is  rightly 
brought  in  the  name  of  the  libellant.  Upon  the  merits, 
the  evidence  is  clear  to  show  that  the  articles  sued  for 
were  in  the  trunk  when  it  was  delivered  on  board  the 
steamer,  and  were  abstracted  therefrom.  The  steamer 
was  delayed  beyond  her  usual  time,  and  did  not  reach 
Essex  until  about  noon  on  a  Sunday,  when  the  trunk 
was  placed  in  a  storehouse  on  the  wharf  by  the  hands 
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of  the  boat,  wbfence  it  was  taken  by  the  carman  of 
libellant  on  Monday  morning.  There  is  no  positive 
evidence  when  the  articles  sued  for  were  removed  from 
the  trunk.  There  is  evidence,  that  the  lightness  of  the 
trunk  attracted  the  attention  of  the  carman  who  received 
it  from  the  storehouse,  and  was  remarked  on  by  him 
when  he  took  it.  There  is  also  testimony  to  the  effect 
that  the  condition  of  the  trunk  was  then  the  same  as 
when  it  was  landed  from  the  boat.  The  testimony  is 
positive  that  the  storehouse  was  securely  locked,  and 
its  contents  to  all  appearance  undisturbed,  while  the 
trunk  was  there.  These  facts,  the  force  of  which  is  not 
materially  weakened  by  the  evidence  for  the  steamboat, 
warrant  the  inference  that  the  trunk  was  deprived  of 
this  part  of  its  contents  while  on  board  the  boat.  There 
must  accordingly  be  a  decree  for  the  libellant  with  an 
order  of  reference. 

For  libellant,  E.  T.  Wing. 

For  claimant,  B.  H.  Hunfley. 


BDxxi\itxn  gistrict  of  llfhi  Korh. 
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Notice  of  Second  Meeting. — Declaring  Dividend. 

The  notice  of  the  second  meeting  of  creditors,  nnder  the  27th  section  of  the  bank- 
mptcy  Act,  and  the  order  (Form  No.  28),  is  to  be  sent  to  all  known  creditors, 
whether  they  have  proved  their  debts  or  not. 

At  sach  meeting,  when  dae  notice  has  been  given,  the  whole  fund  in  the  handa  of 
the  assignee  may  be  distribated,  less  the  necessary  amount  for  ezpenaes 
and  contingencies,  unless  good  cause  is  shown  to  the  contrary. 
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In  this  case,  Welsh,  Brothers,  who  were  named  aa 
creditors  in  the  schedules  of  the  bankrupt,  and  to  whom 
notice  had  been  sent  as  directed  by  the  warrant,  failed 
to  prove  their  debt  before  the  second  meeting  of  credit- 
ors. No  notice  of  such  meeting  was  sent  to  them.  At 
the  second  meeting  a  dividend  was  to  be  declared.  The 
assignee  desired  that  a  portion  of  the  estate  should  be 
reserved  to  provide  for  the  claim  of  Welsh,  Brothers,  in 
case  it  should  be  proved  before  the  third  meeting.  The 
creditors  present  at  such  meeting  objected  to  such 
reservation,  and  the  register  decided  that  it  was  not  a 
proper  case  for  such  a  reservation. 

On  request  of  the  assignee,  he  certified  the  question 
to  the  Court. 

Blatchford,  J.  The  27th  section  of  the  Act  pro- 
vides that  the  secotid  meeting  of  creditors,  which  is  the 
one  held  in  this  case,  shall  be,  **a  general  meeting  of 
the  creditors,  of  which  due  notice  shall  be  given."  The 
order  for  the  second  meeting  of  the  creditors,  prescribed 
by  form  No.  28,  directs  that  the  assignee  shall  give 
notice  of  the  meeting,  *'  by  sending  written  or  printed 
notices  by  mail,  post  paid,  of  the  time  and  place  of  said 
meeting,  to  all  known  creditors  of  said  bankrupt,"  and 
shall  also  publish  notice  of  the  time  and  place  of  said 
meeting.  The  notice  to  be  given  by  mail  is  not  confined 
to  a  notice  to  be  sent  to  all  creditors  who  have  proved 
their  debts.  Notices  must  be  sent  by  mail  to  all  known 
creditors.  Creditors  who  have  proved  their  debts  are  not 
all  the  creditors  who  are  known  creditors.  Many  creditors 
refrain  from  proving  their  debts  until  they  learn  that 
there  is  to  be  a  dividend,  and  that  information  ordinarily 
comes  when  notice  of  a  second  meetiug 'comes.  The 
claim  of  Welsh,  Brothers,  at  the  amount  of  $21,024  46, 
is  set  forth  in  the  bankrupt's  schedules.  They  are,  there- 
fore, known  creditors,  and  entitled  to  notice  of  the 
second  meeting,  to  be  given  to  them  by  mail,  in  order 
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that  they  may  prove  their  debt.  Such  notice  would 
naturally  be  notice  to  them  that  there  was  to  be  a 
dividend.  I  understand  the  certificate  of  the  register 
to  import  that  no  notice  has  been  sent  to  them  by  mail, 
of  the  time  and  place  of  the  second  meeting.  Because 
of  this  defect  the  second  meeting  is  irregular,  and  it 
must  be  adjourned  until  the  defect  can  be  remedied  by 
sending  notice  to  them,  and  giving  them  a  suflScient 
time  and  proper  opportunity  to  prove  their  debt. 

In  accordance  with  this  decision,  the  adjourned  second 
meeting  was  held,  of  which  due  notice  was  sent  to 
Welsh,  Brothers,  who,  however,  did  not  prove  their  claim. 
The  creditors  thereupon,  at  the  adjourned  meeting,  voted 
a  dividend  of  seventy-five  per  cent,  on  the  debts  proved. 
The  assignee  objected  to  this  distribution  of  the  assets, 
claiming  that  it  was  not  competent,  at  the  second  meeting 
to  pay  a  larger  percentage  than  the  fund  in  hand  Would 
be  sufiScient  to  pay  on  all  the  debtd,  whether  proven  or 
not. 

The  register  overruled  the  objection,  holding  that, 
under  the  27th  and  28th  sections  of  the  bankruptcy  Act, 
the  whole  fund  in  the  hands  of  the  assignee  should 
be  distributed  at  the  second  meeting,  less  such  sum 
as  should  be  retained  for  expenses  and  contingencies, 
unless  good  cause  were  shown  to  the  contrary,  and  that 
here  no  such  cause  was  shown.  On  request  of  the  as- 
signee, the  question  was  certified  to  the  Court. 

Blatchford,  J. .  I  concur  in  the  conclusion  of  the 
register. 
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IN  THE  MATTER  OP  MOEEIS  EEIMAN  AND 
ALBEET  PEIBDLANDEE,  ALLEGED  BANK- 
EUPTS. 

Composition    with    Crbditors. — Constitutional    Law. — Banebupt 

Act. — Jurisdiction. 

A  petition  in  inyolantary  bankraptcy  was  filed  on  Ang;ust  8d,  1874,  against 
R.  A  Co.,  by  fourtceu  of  their  creditors,  representing  that  they  constituted  one- 
fonrth  in  number  of  the  creditors,  and  that  their  debts  amounted  to  one-third 
of  the  debts  of  the  firm.  While  proceedings  on  this  petition  were  pending, 
the  debtors  filed  a  petition,  requesting  that  a  meeting  of  their  creditors,  whom 
they  named,  might  be  called  for  the  purpose  of  their  offering  a  composition  to 
their  creditors.  The  meeting  was  called,  ten  days'  notice  being  sent  to  the 
creditors.  The  meeting  was  held,  and  the  debtors  presented  a  statement  of 
their  debts  and  assets,  and  offered  a  composition  >,  whereupon  a  resolution  was 
passed  to  accept  the  same,  it  being  an  offer  of  thirty  cents  on  the  dollar,  ten 
cents  in  cash,  and  the  rest  in  notes,  "  said  notes  to  be  satisfactorily  indorsed,"  and 
the  whole  to  be  yoid  as  to  any  creditor  in  case  of  any  default  in  payment  as  to  him. 
This  resolution  was  signed  by  the  debtors,  and  by  two-thirds  in  number  of  the 
creditors,  representing  one-half  in  value  of  the  debts.  The  Court  then  made 
an  order  directing  the  clerk  to  call  a  meeting  at  bis  office,  to  ascertain  if  the 
resolution  had  been  passed  as  directed  by  the  43d  section  of  the  bankruptcy 
Act  as  amended  (18  O.  S.  Stat,  at  Large,  178),  fiye  days'  notice  of  the  meeting  to  be 
given  to  all  creditors  named  in  the  debtors'  petition.  The  meeting  was  held,  and 
the  clerk  certified  to  the  Court,  that  the  resolution  had  been  adopted  as  •directed 
by  the  43d  section ;  that  it  had  been  approved  by  two  thirds  of  the  creditors, 
representing  one-half  in  value  of  all  the  debts ;  that  the  creditors  were  seventy- 
four  in  number;  and  that  it  was  for  the  best  interests  of  all  concerned,  that  the 
resolution  be  recorded,  and  the  statements  showing  the  whole  of  the  debts 
and  assets  be  filed.  At  the  meeting  a  creditor  raised  the  objection,  that  the 
amendment  of  the  bankruptcy  Act,  under  which  the  composition  was  offered, 
was  unconstitutional,  because  it  provided  for  the  discharge  of  debtors  from 
their  liabilities,  without  the  ^surrender  of  their  property,  contemplated  by  a 
bankrupt  Act.  The  objection  was  also  raised,  that  the  composition  offered  did 
not  conform  to  the  law,  because  it  provided  for  a  payment  partly  in  notes, 
instead  of  money.  At  the  hearing  before  the  Court,  the  objection  of  jurisdiction 
was  raised,  that,  while  the  number  of  creditors  was  seventy-four,  only  fourteen 
joined  in  the  petition  in  bankruptcy,  being  less  than  one-fourth : 

Btid,  That,  in  order  to  authorize  proceedings  for  a  composition,  a  case  in  bank- 
ruptcy must  be  pending : 
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That,  in  this  case,  although  the  number  of  creditors  was  seventy-four,  the  nmnber 
whose  debts  respectively  exceeded  $260,  was  ODly  thirty-fonr,  and,  therefore, 
the  Act  of  Jaoe  22d,  1874  had  been  complied  with,  and  the  objection  to  the 
jorisdiction  was  not  tenable ; 

That  the  power  given  to  Congress  by  Article  1,  Section  8,  of  the  ConatitiitioD* 
mast  be  held  to  be  general,  imlimited  and  unrestricted  over  the  sabject  or 
bankmptcy ; 

That  the  statute,  providing  for  compositions,  is  not  unconstitutional; 

That  the  composition  offered  did  not  provide,  when  properly  constmed,  for  a 
payment  otherwise  than  in  money,  and  the  provision  for  the  giving  of  the 
notes  did  not  prevent  the  composition  from  being  conformable  to  law ; 

That  the  resolution  accepting  the  composition,  however,  was  defective,  becanae  it 
did  not  define  how  the  notes  should  be  "  satisfactorily  indorsed."  It  should 
either  have  named  the  indorser  or  provided  for  his  being  named ; 

That  an  additiooal  resolution  providing  for  such  security  might  be  presented  to 
the  Court,  but  it  must  be  adopted  at  another  meeting  of  creditors,  and  pre^ 
sented  to  the  Court,  in  the  same  way  as  the  original  resolution* 

Blatghfobd,  J.  On  the  3d  of  Angast,  1874,  a  peti- 
tion in  involuntary  bankruptcy  was  filed  in  this  court 
against  Morris  Beiman  and  Albert  Friedlander,  com- 
posing the  firm  of  M.  Beiman  &  Co.,  by  fourteen  of  their 
creditors,  who  alleged,  in  the  petition,  that  they  consti- 
tuted one-fourth  at  least  in  number  of  the  creditors  of 
said  firm,  and  that  the  debts  owing  to  them  by  said  firm 
amounted  in  the  aggregate  to  at  least  one-third  of  all 
the  debts  owing  by  said  firm,  and  provable  against  thenn 
The  demand  of  each  of  the  petitioners  was  alleged  to 
exceed  the  sum  of  $250.  The  petition  and  the  papers 
accompanying  it  being  reg^irded  as  sufficient,  an  order 
was  made  by  the  Court  on'the  3d  of  August,  requiring 
the  debtors  to  show  cause  on  the  25th  of  August  why 
the  prayer  of  the  petition  should  not  be  granted.  On 
the  return  day  of  the  order,  proof  of  due  service  was 
made,  and  the  debtors  appeared  by  attorney.  The  pro- 
ceedings on  the  order  were  adjourned,  and  have  since 
been  adjourned  from  time  to  time,  and  now  stand  ad- 
journed to  a  future  day.    Meantime,  on  the  12th  of 

*  This  decision  was  affirmed  by  the  Circuit  Court,  on  review  (12  Elatehf.  C,  C. 
R  662). 
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August,  the  debtors  filed  in  this  Oourt  a  sworn  petition, 
setting  forth  what  they  stated  therein  to  be  a  true 
statement  of  the  names  and  addresses  of  their  creditors, 
and  of  the  amounts  due  to  them,  and  praying  that  a 
meeting  of  their  creditors  might  be  called  by  the  Oourt, 
and  under  its  direction,  for  the  purpose  of  their  oflTering 
a  composition  to  their  creditors.  Thereupon,  on  the 
12th  of  August,  an  order 'was  made  by  this  Oourt,  direct- 
ing that  the  clerk  give  notice  to  the  creditors  by  letter 
to  be  mailed,  postage  prepaid,  to  each  known  creditor, 
and  to  each  creditor  named  in  the  said  statement,  at  the 
address  set  forth  therein,  that  a  meeting  of  said  credit- 
ors would  be  held  at  the  office  of  said  clerk,  on  a  day 
named  in  the  order,  for  the  purpose  of  the  debtors'  pro- 
posing a  composition  to  their  creditors,  in  satisfaction 
of  the  debts  owed  by  them  to  each  of  their  creditors,  and 
that  such  notice  be  sent  to  each  of  said  creditors  at  least 
ten  days  before  said  meeting.  Due  notice  of  the  meet- 
ing was  given,  and  it  was  held.  The  debtors  were  pres- 
ent at  the  meeting,  and  statements  were  presented  on 
their  behalf  at  the  meeting  to  the  creditors,  showing  the 
whole  debts  and  assets  of  the  debtors,  and  the  names 
and  addresses  of  the  creditors  to  whom  such  debts  were 
respectively  due.  The  debtors  also  made  at  the  meeting 
a  proposal  in  writing  for  a  composition  of  the  debts 
owed  by  them  to  their  creditors.  There  were  present  at 
the  meeting,  either  in  person  or  by  proxy,  forty-two  of 
the  creditors,  whose  claims  in  the  aggregate  amount  to 
$121,343  88,  and  who  proved  their  debts  or  filed  pjpoofs 
of  the  same.  A  resolution  accepting  the  proposed  com- 
position was  adopted  by  a  majority  in  number  and  three- 
fourths  in  value  of  the  creditors  assembled  at  the  meet- 
ing, and  present  either  in  person  or  by  proxy.  Both 
of  the  debtors  were  examined  at  the  meeting  by  coun- 
sel appearing  for  A.  T.  Stewart  &  Oo.,  creditors  for 
$19,578  60,  and  one  of  them  was  examined  by  counsel 
for  Lazard,  Frftres,  creditors  for  $10,583  04,  and  one  of 
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them  was  examined  by  his  own  counsel.    The  statement 
of  the  debtors  showed  assets  amounting  nominally  to 
$106,897  13,  and  debts  amounting  to  $157,914  48,  due  to 
seventy-four  creditors.    Of  the  forty-two  creditors  rep- 
resented at  the  meeting,  forty,  having  debts  amounting 
to  $92,047  08,  voted  in  favor  of  the  resolution,  and  two, 
having  debts  amounting  to  $29,296  80,  voted  against  the 
resolution,  the  two  being  A.  *T.  Stewart  &  Co.,  and 
Lazard,  Prdres.    The  excess  over  three-fourths  in  value 
of  the  $121,343  88,  voting  in  favor  of  the  resolution,  was 
$1,039  17.    The  clerk  reported  the  foregoing  proceed- 
ings, and  the  resolution  adopted,  which  was  as  follows  : 
**  First.  That  it  is  for  the  best  interest  of  all  concerned, 
that  the  creditors  of  said  alleged  bankrupts  should  ac- 
cept of  the  composition  tbis  day  proposed  by  said  alleged 
bankrupts,  in  satisfaction  of  the  several  debts  by  them 
due  and  owing  to  their  said  several  creditors.    Second. 
That  we,  the  creditors  of  said  firm  of  M.  Beiman  &  Co., 
whose  names  are  hereunder  written,  severally  agree,  for 
ourselves,  and  for  our  respective  executors,  partners  and 
assigns,  to  and  with  the  said  Moses  Eeiman  and  Albert 
Friedlander,  and  each  of  them,  and  their  and  each  of 
their  executors,  administrators  and  assigns,  to  accept 
and  receive  the  sum  of  thirty  cents  on  the  dollar,  for  all 
that  the  said  firjn  of  M.  Beiman  &  Co.  owe  unto  us,  the 
same  to  be  in  full  satisfaction  and  discharge  of  the  sev- 
eral debts  due  and  owing  unto  us  from  them  and  each  of 
them, .  pro vided  that  the  said  sum  of  thirty  cents  for 
every  dollar  be  paid  severally  unto  us,  or  to  our  respect- 
ive partners,  executors,   administrators  or  assigns,  in 
manner  following,  that  is  to  say,  ten  per  cent,  thereof 
within  ten  days  after  this  resolution  shall  have  been  re- 
corded, and  the  statements  of  debts  and  assets  herewith 
presented  shall  have  been  duly  filed ;  ten  per  cent,  thereof 
in  four  months'  note,  dated  Sept.  1st,  A.  D.  1874 ;  ten  per 
cent,  thereof  in  eight  months'  note,  dated  Sept.  Ist,  A.  D. 
1874 ;  said  notes  to  be  satisfactorily  indorsed.  Third.  That, 
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in  default  thereof,  this  agreement  and  everything  herein  \ 

contained  shall,  be  void  and  of  none  effect  towards  him  | 

and  them  of  us  to  whom  any  such  default  in  payment 
shall  happen  to  be  made.  Fourth.  That  this  resolution 
be  certified  and  reported  to  the  Court."  This  resolution 
was  signed  by  the  two  debtors,  and,  as  presented  to  the 
Court,  it  bore  the  signatures  of  fifty  creditors,  having 
debts  amounting  to  $92,482  92,  these  being  the  signa- 
tures of  two-thirds  in  number  and  one-half  in  value  of  all 
the  creditors  of  the  debtors.  Upon  these  papers,*  this 
Court  made  an  order,  on  the  7th  of  September,  directing 
that  the  clerk  call  a  meeting  for  the  16th  of  September, 
to  be  held  at  his  office,  for  the  purpose  of  said  clerk's  in- 
quiring whether  the  said  resolution  had  been  passed  in 
the  manner  directed  by  section  43d  of  the  bankruptcy 
Act,  as  amended,  and  that  notice  of  the  time,  place  and  , 

purpose  of  such  meeting  be  sent  by  mail,  postage  pre- 
paid, to  each  of  the  known  creditors  of  the  debtors  and 
to  each  of  the  creditors  whose  names  and  addresses  were 
set  forth  in  the  statement  furnished  by  the  debtors  at 
said  first  meeting,  at  least  five  days  before  the  day  ap- 
pointed for  the  holding  of  such  meeting ;  and  that  the 
clerk  further  inquire,  at  such  meeting,  whether  such 
composition  had  been  confirmed  by  the  signatures  thereto 
of  each  of  the  debtors,  and  two-thirds  in  number,  and 
one-half  in  value,  of  all  the  creditors  of  the  debtors,  and 
whether  it  was  for  the  best  interest  of  all  concerned  that 
said  resolution  be.  recorded,  and  such  statements  of  debts 
and  assets  filed,  and  that  the  clerk  report  the  result  of 
such  inquiries,  together  with  the  proof  of  service  of  said 
notices  on  the  creditors  of  the  debtors,  to  this  Court. 
The  clerk  duly  called  the  meeting,  and  it  was  held.  He 
certifies  and  reports,  that  the  resolution  accepting  the 
composition  was  passed  in  the  manner  directed  by  said 
section  43,  and  has  been  confirmed  by  the  signatures 
thereto  of  each  of  the  debtors,  and  by  the  signatures 
thereto  of  fifty  of  the  creditors  of  the  debtors,  who  have 
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signed  the  same  either  in  person  or  by  their  duly  author- 
ized attorney ;  that  said  fifty  creditors  constitute  two- 
thirds  in  number,  and  represent  the  sum  of  $92,482  92, 
which  sum  constitutes  one-half  in  value  of  all  the  credit- 
ors of  the  debtors  ;  that  the  number  of  creditors  of  the 
debtors  is  seventy-four,  and  the  several  debts  and  sums 
of  money  owing  by  them  to  their  said  several  creditors 
amount  to  $167,914  48  ;  and  that,  in  his  opinion,  it  is  for 
the  best  interest  of  all  concerned  that  the  said  resolution 
be  recorded,  and  that  the  said  statements  showing  the 
whole  of  the  debts  and  assets  of  said  debtors  be  filed. 
Proof  of  due  service  of  the  notices  to  the  creditors  for 
the  second  meeting  is  presented.  At  the  second  meet- 
ing, counsel  for  A.  T.  Stewart  &  Co.  presented  the  fol- 
lowing objections  to  the  proposed  composition  and  to 
the  discharge  of  the  debtors  thereunder:  ''First.  That 
the  amendment  to  the  bankrupt  Act,  under  which  said 
composition  is  proposed,  is  unconstitutional,  in  so  far  as 
it  provides  for  a  discharge  of  the  debtor  or  debtors  from 
their  liabilities  upon  the  acceptance  by  a  portion  of  their 
creditors  of  a  partial  payment  of  their  debts,  without  the 
surrender  of  the  property  of  the  debtors,  contemplated 
by  a  bankrupt  Act.  Second.  That  the  composition  pro- 
posed by  the  alleged  bankrupts  herein  does  not  conform 
to  the  law  under  which  it  purports,  or  is  alleged,  to  be 
made,  in  that  it  provides  for  a  payment  to  the  creditors 
partly  in  notes,  instead  of  money,  as  provided  for  by 
said  law."  No  other  objections  were  presented  at  the 
second  meeting. 

At  the  hearing  on  these  two  objections,  the  counsel 
tor  Lazard,  Fr^res  interposed  the  objection,  that  the  pro- 
ceedings were  void,  because  the  creditors  were  shown  to 
be  74  m  number,  and  only  14  of  them  had  joined  in  the 
petition  m  involuntary  bankruptcy,  being  less  than  one- 
tourth.  As  this  is  a  jurisdictional  objection,  it  is  enter- 
tamed,  although  not  made  at  either  of  the  meetings  of 
the  creditors.    A  case  in  bankruptcy  must  be  pending. 
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to  authorize  proceedings  for  a  composition,  and,  npder 
the  Act  of  June  22d,  1874,  no  case  in  involuntary  bank- 
ruptcy can  be  brought,  unless  the  petition  is  made  by  at 
least  one-fourth  in  number  of  the  creditors.  But  the  Act 
provides,  that,  in  computing  the  number  of  creditors  who 
are  to  join  in  the  petition,  creditors  whose  respective 
debts  do  not  exceed  9250  shall  not  be  reckoned,  unless 
there  be  no  creditors  whose  debts  exceed  9260,  or  unless 
the  requisite  number  of  creditors  holding  debts  exceed- 
ing 9250  fail  to  sign  the  petition.  In  the  present  case, 
the  debt  of  each  of  the  14  petitioning  creditors  exceeds 
9250,  and  the  number  of  creditors  whose  respective  debts 
exceed  9250  is  34.  Therefore,  the  statute  was  complied 
with,  and  the  objection  is  not  tenable. 

The  Oonstitution  of  the  United  States  {Art.  1,  9ec.  8) 
provides,  that  "  the  Oongress  shall  have  power  *  ♦  * 
to  establish  *  *  *  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States,"  and  'Ho 
make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers."  It  is 
contended,  that  the  provisions  for  a  composition  with 
creditors,  enacted  by  the  Act  of  1874,  are  not  **  a  law  on 
the  subject  of  bankruptcies;"  that  the  expression,  "a 
law  on  the  subject  of  bankruptcies,"  had,  at  the  time  of 
the  adoption  of  the  Oonstitution,  a  well  settled  meaning, 
in  the  laws  of  England ;  that  reference  must  be  had  to 
the  provisions  of  those  laws,  to  determine  the  meaning 
of  the  language  of  the  Oonstitution  ;  that  it  always  has 
been  an  indispensable  element  in  a  law  on  the  subject  of 
bankruptcies,  that  all  the  property  of  the  bankrupt  or 
debtor  shall  be  surrendered  and  its  proceeds  be  distrib-  I 

uted  pro  rata  among  all  his  creditors  ;  that,  without  such 
element,  a  law  may  be  one  for  the  confiscation  of  debts 
or  for  the  release  of  the  debtor,  but  will  not  be  a  law  on  j 

the  subject  of  bankruptcies  ;  that  all  the  English  stat-  j 

utes  on  the  subject,  enacted  prior  to  the  adoption  of  the 
Oonstitution,  contained  provisions  for  vesting  all  of  the 
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bankrupt's  or  debtor's  estate  in  an  assignee  for  the  bene* 
fit  of  his  ereditorSy  and  for  a  pro  rakb  distribution  of  the 
proceeds  of  such  estate  among  such  creditors ;  that  it  is* 
not  enough,  in  order  that  a  law  shall  be  one  on  the  sub- 
ject of  bankruptcies,  within  the  meaning  of  the  Oonsti- 
tution,  that  there  shall  be  a  provision  for  the  release  of 
the  bankrupt  or  debtor  from  his  debts  without  fuU  pay- 
ment of  the  same  ;  that  such  provision  for  release  must 
be  accompanied  by  a  surrender  of  all  the  property  of  the 
bankrupt  or  debtor  to  his  creditors ;  and  that  a  law 
wbich  provides  for  such  release,  without  such  surrender, 
is,  so  far  as  non-assenting  creditors  are  concerned,  merely 
a  law  for  the  confiscation  of  their  debts,  for  the  benefit 
of  the  bankrupt  or  debtor,  and  not  a  law  on  the  subject 
of  bankniptcies,  within  the  meaning  of  the  Constitution. 
Mr.  Justice  Story,  in  commenting  on  the  provision  of 
the  Constitution,  says  (Story  on  the  Constitution^  §  1106) 
that  '*  the  general  objects  of  all  bankrupt  and  insolvent 
laws  are,  on  the  one  hand,  to  secure  to  creditors  an  ap- 
propriation of  the  property  of  their  debtors  pro  tanto  to 
the  discharge  of  their  debts,  whenever  the  latter  are  un- 
able to  discharge  the  whole  amount,  and,  on  the  other 
hand,  to  relieve  unfortunate  and  honest  debtors  from 
perpetual  bondage  to  their  creditors."  He  also  says 
(§  1111) :  **  What  laws  are  to  be  deemed  bankrupt  laws, 
within  the  meaning  of  the  Constitution,  has  been  a  mat- 
ter of  much  forensic  discussion  and  argument.  Attempts 
have  been  made  to  distinguish  between  bankrupt  laws 
and  insolvent  laws.  For  example,  it  has  been  said  that 
laws  which  merely  liberate  the  person  of  the  debtor  are 
insolvent  laws,  and  those  which  discharge  the  contract 
are  bankrupt  laws.  *  *  *  Again,  it  has  been  said 
that  insolvent  laws  act  on  imprisoned  debtors  only  at 
their  own  instance,  and  bankrupt  laws  only  at  the  in- 
stance of  creditors.  But,  however  true  this  may  have 
been  in  past  times,  as  the  actual  course  of  English  legis- 
lation, it  is  not  true,  and  never  was  true,  as  a  distinction 
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in  colonial  legislation.  ^  *  ^  It  ia  believed  that  no* 
laws  wer9  ever  passed  in  America,  by  the  colonies  or 
States,  which  had  the  technical  denomination  of  bank- 
rupt laws.  But  insolvent  laws,  quite  co-extensive  with 
the  English  bankrupt  system  in  their  operations  and 
objects,  have  not  been  unfrequent  in  colonial  and  State 
legislation.  No  distinction  was  ever  practically,  or  even 
theoretically,  attempted  to  be  made  between  bankrupt- 
cies and  insolvencies.  And  a  historical  review  of  the 
colonial  and  State  legislation  will  abundantly  show,  that 
a  bankrupt  law  may  contain  those  regulations  which  are 
generally  found  in  insolvent  laws,  and  that  an  insolvent 
law  may  contain  those  which  are  common  to  bankrupt 
laws."  He  further  says  (§  1113) :  "  In  the  English  sys- 
tem the  bankrupt  laws  are  limited  to  persons  who  are 
traders,  or  connected  with  matters  of  trade  and  com- 
merce. *  *  *  But  this  is  a  mere  matter  of  policy, 
and  by  no  means  enters  into  the  nature  of  such  laws. 
There  is  nothing  in  the  nature  or  reason  of  such  laws  to 
prevent  their  being  applied  to  any  other  class  of  unfor- 
tunate and  meritorious  debtors."  In  a  note  to  the  sec- 
tion last  cited  it  is  said:  ''  Perhaps,  as  satisfactory  a  de- 
scription of  a  bankrupt  law  as  can  be  framed  is,  that  it  is 
a  law  for  the  benefit  and  relief  of  creditors  and  their 
debtors,  in  cases  in  which  the  latt.er  are  unable  or  unwill- 
ing to  pay  their  debts.  And  a  law  on  the  subject  of 
bankruptcies,  in  the  sense  of  the  Oonstitution,  is  a  law 
making  provisions  for  cases  of  persons  failing  to  pay 
their  debts."  In  Sturges  t?.  Orowninshield  (4  Wlieaton^ 
122,  195),  Oh.  J.  Marshall  says  :  "  The  difficulty  of  dis- 
criminating with  any  accuracy  between  insolvent  and 
bankrupt  laws,  would  lead  to  the  opinion,  that  a  bank- 
rupt law  may  contain  those  regulations  which  are  gener- 
ally found  in  insolvent  laws,  and  that  an  insolvent  law 
may  contain  those  which  are  common  to  a  bankrupt 
law." 

The  general  observations  thus  cited  were  made  with- 
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out  reference  to  the  particular  provisions  of  any  statute. 
But  the  reported  decisions  are  in  consonance  with  such 
views.  In  the  case  of  In  re  Klein,  under  the  bankruptcy 
Act  of  1841,  the  District  Court  for  Missouri  had  held 
that  the  extent  of  the  power  of  Congress  to  establish 
uniform  laws  on  the  subject  of  bankruptcies  throughout 
the  United  States  was  limited  to  the  principle  on  which 
the  English  bankrupt  system  was  founded,  and,  there- 
fore, to  a  proceeding  by  a  creditor  against  a  debtor  who 
was  a  trader,  in  which  there  should  be  *'  distribution  of 
the  bankrupt's  effects  equally  among  his  creditors,  and  a 
discharge  of  the  debtor  from  his  contracts  upon  obtain- 
ing the  consent  of  a  given  majority  of  his  creditors ;  and 
that  the  Act  of  1841,  in  so  far  as  it  permitted  the  debtor, 
at  his  own  sole  election,  to  come  into  Court  and  coerce 
an  extinction  of  his  debts  and  abrogation  of  his  contracts, 
contrary  to  the  will  of  his  creditors,  was  in  violation  of 
the  leading  principles  on  which  the  English  laws  were 
founded."  The  Circuit  Court  (Mr.  Justice  Catron),  in 
the  case  of  Klein,  on  appeal,  held  the  Act  of  1841  to  be 
constitutional,  and  observed  (1  Howard^  278) :  *' Other 
and  controlling  considerations  enter  into  the  construc- 
tion of  the  power  *  conferred  on  Congress.'  It  is  general 
and  unlimited.  It  gives  the  unrestricted  authority  to 
Congress  over  the  entire  subject,  as  the  parliament  of 
Great  Britain  had  it,  and  as  the  sovereign  States  of  this 
Union  had  it  before  the  time  when  the  Constitution  was 
adopted.  To  go  no  further — what  was  the  power  of  the 
States  on  the  subject  of  bankruptcies  ?  They  could,  and 
constantly  did,  permit  the  debtor  to  come  in  voluntarily, 
and  surrender  his  property,  and  ask  a  discharge  from  his 
debts.  The  property  was  distributed  generally  among 
the  creditors,  and  the  debts  of  the  petitioner  annulled. 
Nor  does  the  Constitution  prohibit  the  States  from  pass- 
ing such  laws.  *  *  *  What  the  States  might  do  be- 
fore the  adoption  of  the  Constitution  may  well  be  ascer- 
tained from  what  they  now  do  in  virtue  of  their  respective 
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powers.  They  may  frame  a  bankrupt  law  in  any  form 
they  see  proper.  *  *  *  In  the  State  tribunals  the 
debtor  comes  in  voluntarily  and  forces  the  creditor  to 
prove  his  debt  or  be  barred.  One  not  a  trader  may 
apply.  Neither  is  the  consent  of  the  creditors,  or  any 
portion  of  them,  necessary  to  authorize  a  discharge  from 
the  contracts  of  the  debtor.  So  he  may  have  no  prop* 
erty  to  divide,  and  many  debts  to  annul,  from  which  he 
seeks  a  discharge,  and  from  which  he  is  discharged. 
These  powers  clearly  belonged  to  the  State  Governments 
before  Congress  was  invested  with  them ;  and  this  was 
done  without  limitation.  *  *  *  In  considering  the 
question  now  before  me,  I  have  not  pretended  to  give  a 
definition,  but  purposely  avoided  any  attempt  to.  defiuB 
the  mere  word  bankruptcy.  It  is  employed  in  the  Con- 
stitution in  the  plural,  and  as  part  of  an  expression;,  '  the 
subject  of  bankruptcies.'  The  ideas  attached  to  the 
word  in  this  connection  are  numerous  and  complicated. 
They  form  a  subject  of  extensive  and  complicated  legis- 
lation. Of  this  subj ect  Congress  has  general  j  urisdiction ; 
and  the  true  inquiry  is,  to  what  limits  is  that  jurisdiction 
restricted  ?  I  hold,  it  extends  to  all  cases  where  the  law 
causes  to  be  distributed  the  property  of  the  debtor 
among  his  creditors.  This  is  its  least  limit.  Its  greatest 
is  a  discharge  of  the  debtor  from  his  contracts.  And  all 
intermediate  legislation,  a£fecting  substance  and  form^ 
but  tending  to  further  the  great  end  of  the  subject — dis- 
tribution and  discharge — are  in  the  competency  and  dis- 
cretion of  Congress.  With  the  policy  of  a  law  letting  in 
all  classes,  others  as  well  as  traders,  and  permitting  the 
bankrupt  to  come  in  voluntarily  and  be  discharged  with- 
out the  consent  of  his  creditors,  the  Courts  have  no  con- 
cern. It  belongs  to  the  law-makers.  I  have  spoken  of 
State  bankrupt  laws.  I  deem  every  State  law  a  bank- 
rupt law,  in  substance  and  fact,  that  causes  to  be  dis- 
tributed by  a  tribunal  the  property  of  a  debtor  among 
his  creditors ;  and  it  is  especially  such  if  it  causes  the 
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debtor  to  be  discharged  from  his  contracts,  within  the 
limits  prescribed  by  the  case  of  Ogden  v.  Saunders  (12 
Wheatoriy  213).  Such  a  law  may  be  denominated  an  in- 
solvent law.  Still  it  deals  directly  with  the  subject  of 
bankruptcies,  and  is  a  bankrupt  law,  in  the  sense  of  the 
€onstitution."  The  views  thus  set  forth  proceed  upon 
the  well  established  principle  that,  in  making  laws  neo- 
lessary  and  proper  to  carry  into  execution  the  powers 
vested  by  the  Constitution  in  the  Government  of  the 
United  States,  Congress  possesses  the  choice  of  means, 
and  may  use  any  means  which  are,  in  fact,  conducive  to  the 
exercise  of  a  power  granted  by  the  Constitution  (United 
States  V.  Fisher,  2  Cranch,  358,  396 ;  McCulloch  v.  Mary- 
land, 4  Wheaton,  316,  421 ;  The  Legal  Tender  Cases,  12 
WaUace,  457,  639). 

In  the  case  of  In  re  Silverman  (1  Sawyer^  410),  in  the 
District  Court  for  Oregon,  in  1871,  under  the  present 
bankruptcy  Act,  a  debtor  proceeded  against  in  invUvm 
took  the  objection  that  Congress  had  no  power  to  paas  a 
bankruptcy  law  applicable  to  other  persons  than  traders, 
because  its  power  was  limited  to  the  passing  of  such 
bankruptcy  laws  as  were  in  force  in  England  at  the  time 
of  the  adoption  of  the  Constitution,  and  those  laws  did 
not  apply  to  any  one  except  traders.  The  Court,  in 
overruling  the  objection,  says  :  *'  The  subject  of  bank- 
ruptcies includes  the  distribution  of  the  property  of  the 
fraudulent  or  insolvent  debtor  among  his  creditors,  and 
the  discharge  of  such  debtor  from  his  contracts  and 
legal  liabilities,  as  well  as  the  intermediate  and  inci- 
dental matters  tending  to  the  accomplishment  or  promo- 
tion of  these  two  principal  ends." 

In  United  States  v.  Pusey  (6  Nat.  Bkcy.  Beg.  284),  in 
the  Circuit  Court  for  the  Eastern  District  of  Michigan, 
the  44th  section  of  the  present  bankruptcy  Act,  which 
provides  that  a  debtor  or  bankrupt  who  shall,  with  in- 
tent to  defraud  his  creditors,  within  three  months  next 
before  the  coAmencement  of  proceedings  in  bankruptcy. 
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dispose  of,  otherwise  than  by  hona  fide  transactions  in 
the  ordinary  way  of  his  trade,  any  of  his  goods  which 
have  been  obtained  on  credit  and  remain  unpaid  for, 
Bhall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction be  punished  by  imprisonment,  came  under  con- 
sideration.   After  the  defendant  had  been  tried  and  con- 
victed of  an  offence  against  that  section,  a  motion  in 
arrest  of  judgment  was  made,  on  the  ground  that  the 
above  provision  was  unconstitutional  and  void,  because 
it  assumed  to  punish  an  offence  committed  before  the 
commencement  of  proceedings  in  bankruptcy,  and  was, 
therefore,  not  a  law  necessary  and  proper  for  carrying 
into  execution  the  power  of  Congress  to  establish  uni- 
form laws  on  the  subject  of  bankruptcies.    The  motion 
was  overruled.    In  the  decision  of  the  Court,  it  is  said : 
*^  One  object  to  be  attained  by  the  enactment  of  a  bank- 
rupt law  is  the  appropriation  of  the  debtor's  property  to 
the  payment  of  his  debts.    And  this  may  be  said  to  be 
the  principal  or  primary  object  of  all  such  laws.    *    *    * 
From  what  has  been  said  and  written  by  early  commen- 
tators, and  by  high  authority,  in  regard  to  the  power  of 
Congress  over  bankruptcies,  as  well  as  from  the  nature 
of  the  subject  itself,  there  is  some  ground  for  assuming 
that  it  extends  to  the  regulation  of  all  the  relations  of 
debtor  and  creditor,  for  the  prevention  of  frauds  and 
otherwise,  to  thQ  end  of  placing  all  creditors  of  the  same 
debtor,  not  expressly  preferred,  upon  one  broad  basis  of 
equality,  and  of  securing  the  honest  appropriation  of  a 
debtor's  property,  not  expressly  exempted,  to  the  pay- 
ment of  his  debts,  either  with  or  without  the  commission 
of  an  act  of  bankruptcy,  or  whether  bankruptcy  was  or 
was  not  in  contemplation.    But  in  this  case  it  is  un- 
necessary to  go  to  that  extent,  and  I,  therefore,  leave 
the  point  undecided." 

The  principle  on  which  the  law  of  bankruptcy  has,  in 
legislation,  been  founded,  is,  that  when  a  man  becomes 
insolvent,  the  property  then  remaining  to  him  rightfully 
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belongs  to  his  creditors,  and  ought  to  be  distributed  rat- 
ably among  them  towards  satisfaction  of  their  claims, 
the  debtor  himself  being  released  from  fatore  liability  in 
respect  of  his  debts,  apon  giving  all  the  aid  in  his  power 
towards  the  realization  and  distribution  of  his  estate  for 
the  benefit  of  his  creditors,  and  fulfilling  the  other  con* 
ditions  prescribed  by  the  law  for  his  discharge  {Bohson 
an  Bankruptcy^  1).    From  the  time  when  the  first  bank- 
ruptcy Act  was  enacted  in  England  (34  &  35  Hen.  8,  ch. 
4),  it  was  always  a  feature  of  the  law,  that  the  estate  of 
the  bankrupt  was  taken  by  public  authority  and  distrib- 
uted  ratably  among  his  creditors.    Provision  for  the 
relief  of  bankrupts  from  their  debts  was  first  introduced 
by  the  statute  of  4  Anne,  ch.  17.    The  statute  of  6  Geo. 
4,  ch.  16,  in  1826,  first  introduced  the  principle  of  deeds 
of  arrangement,  whereby  the  property  of  an  .insolvent 
trader  was  made  applicable  for  the  common  benefit  of 
his  creditors,  without  his  going  through  proceedings  in 
bankruptcy.    But  the  assent  of  all  his  creditors  was 
made  practically  necessary  to  the  operation  of  the  deed, 
for,  although  a  specified  majority  in  number  and  value 
of  the  creditors,  could,  after  bankruptcy,  accept  a  com- 
position in  satisfaction  of  their  debts,  on  which  the  com- 
mission could  be  superseded,  the   bankrupt  was   not 
thereby  released  from  the  demands  of  dissenting  credit- 
ors.   By  the  Act  of  1849  (12  &  13  Vict.  ch.  106),  the 
debtor,  when  he  found  himself  insolvent,  was  enabled  to 
place  himself  and  his  property  under  the  protection  of 
the  Oonrt,  and,  through  its  intervention,  without  actual 
bankruptcy,  to  effect  an  arrangement  for  the  payment 
or  compromise  of  his  debts,  binding  on  all  his  creditors, 
provided  he  could  obtain  the  assent  of  a  majority  of 
three-fifths  in  number  and  value ;  or  if  the  debtor,  with- 
out recourse  to  the  Oourt,  could  obtain  the  assent  of  six- 
sevenths  in  number  and  value  of  his  creditors  to  an 
arrangement  involving  the  distribution  of  his  entire 
estate,  this  was  also  made  binding  on  all  the  creditors* 
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This  Act  also  made  a  composition,  accepted  by  nine- 
tenths  of  the  creditors  of  a  bankrupt,  after  his  last  exam- 
ination, binding  on  all  the  creditors,  so  that,  on  the 
acceptance  of  such  composition,  the  bankruptcy  could 
be  annulled.  This  Act  was  interpreted  by  the  Courts  as 
not  binding  dissenting  creditors  by  any  arrangement 
which  did  not  comprise  a  cession  of  the  whole  of  the 
bankrupt's  property ;  and,  therefore,  arrangements  by 
way  of  composition,  without  a  cessio  honarum^  were  im- 
possible under  it  when  any  creditor  dissented.  The  Act 
of  1861  (24  &  25  Vict.  ch.  134)  provided  for  allowing  to 
the  debtor  a  limited  period  to  obtain  the  assent  of  his 
creditors  to  an  arrangement  without  the  risk  of  bank- 
ruptcy, and  did  not  require  a  cessio  honorum  to  make  an 
arrangement  or  composition  binding  on  dissenting  cred- 
itors, but  empowered  a  majority  in  number  and  three- 
fourths  in  value  of  the  creditors  to  bind  the  minority. 
Abuses  under  this  Act  led  to  the  passing  of  the  Act  of 
1868  (31  &  32  Vict.  ch.  104),  requiring,  for  the  validity  of 
composition  deeds,  the  fullest  discovery  by  the  debtor  of 
his  property  and  liabilities,  and  made  it  compulsory  on 
creditors  to  prove  their  debts  by  affidavit,  and  gave  en- 
larged powers  to  non-assenting  creditors  to  ascertain 
the  real  state  of  the  debtor's  property,  as  well  as  his 
debts  and  liabilities.  The  Act  of  1869  (32  &  33  Vict.  ch. 
71),  which  is  the  Act  now  in  force  in  England,  contains 
provisions  for  regulating  (1)  the  liquidation  by  arrange- 
ment, of  the  affairs  of  debtors,  and  (2)  compositions  with 
their  creditors,  without  resort  to  bankruptcy.  In  liqui- 
dation by  arrangement,  all  the  property  of  the  bankrupt 
is  vested  in  a  trustee  without  a  deed,  and  by  virtue  of 
his  appointment  by  the  creditors,  to  be  administered  in 
the  same  way  as  in  the  case  of  actual  bankruptcy.  It  is, 
in  fact,  bankruptcy  without  petition  or  adjudication,  and 
a  resolution  adopting  the  liquidation  by  arrangement 
must  be  passed  at  a  meeting  of  creditors,  by  a  majority 
in  number  and  three-fourths  in  value  of  the  creditors 
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there  assembled  personally  or  by  proxy,  the  majority  in 
value  but  DOt  in  number  to  include  creditors  whose  debts 
do  not  exceed  £10.  A  trustee  is  to  be  chosen,  and,  if 
thought  fit,  a  committee  of  inspection,  and  the  resolu- 
tion, and  the  debtor's  statement  of  his  debts  and  assets, 
and  the  names  of  the  trustee  and  committee,  are  to  be 
registered.  If  it  shall  appear  to  the  Court,  on  satis- 
factory evidence,  that  the  liquidation  by  arrangement 
cannot  proceed  without  injustice  or  undue  delay  to  the 
creditors  or  the  debtor,  the  Court  may  adjudge  the  debtor 
a  bankrupt.  The  composition  with  creditors  provided 
for  by  our  Act  of  1874  is  adopted  from  that  provided  for 
in  the  English  Act  of  1869,  section  126.  The  variations 
between  the  two  statutes  on  this  subject  are  not  very 
marked.  Our  statute  requires  that  there  shall  be  a  case 
of  bankruptcy  pending.  The  English  statute  authorizes 
a  composition  without  any  proceedings  in  bankruptcy- 
The  English  statute  requires  two  meetings  of  creditors, 
at  the  first  of  which  the  resolution  for  the  composition 
must  be  passed  by  a  majority  in  number  and  three- 
fourths  in  value  of  the  creditors  assembled  at  the  meet- 
ing, and  at  the  second  of  which  the  resolution  must  be 
confirmed  by  a  majority  in  number  and  value  of  the 
creditors  assembled.  Our  statute  requires  but  one  meet- 
ing, at  which  the  resolution  must  be  passed  by  a  majority 
in  number  and  three-fourths  in  value  of  the  creditors 
assembled,  and  then  requires  that  the  resolution  shall  be 
confirmed  by  the  signatures  thereto  of  the  debtor  and 
two-thirds  in  number  and  one-half  in  value  of  all  the 
creditors.  By  our  statute,  the  subsequent  inquiry  as  to 
whether  the  resolution  has  been  passed  in  the  manner 
provided,  is  to  be  made  upon  notice  to  all  the  creditors 
and  upon  hearing.  .  By  the  English  statute,  no  notice  to 
creditors  is  required,  and  no  hearing.  By  the  English 
statute,  if  the  resolution  is  found  to  have  been  so  passed, 
it  and  the  statement  of  debts  and  assets  are  to  be  regis- 
tered.  By  our  statute,  the  Court  must  not  only  be  satis- 
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fled  that  the  resolution  has  been  so  passed,  but  must  be 
satisfied  that  it  is  for  the  best  interest  of  all  concerned^ 
before  the  resolution  can  be  recorded  and  the  statement 
of  debts  and  assets  be  filed.  There  is  not,  in  the  English 
statute,  any  provision  corresponding  to  that  found  in 
our  statute,  to  the  efilect  that  every  composition  shall^ 
subject  to  the  priorities  declared,  provide  for  a  pro  rata 
payment  or  satisfaction  in  money  to  the  creditors,  in 
proportion  to  the  amount  of  their  debts.  The  English 
statute  provides  that,  if  it  appear  to  the  Court  on  satis- 
factory evidence,  that  a  composition-  cannot,  in  conse- 
qnence  of  legal  diflSculties,  or  for  any  sufficient  cause^ 
proceed  without  injustice  or  undue  delay  to  the  creditors 
or  to  the  debtor,  the  Court  may  adjudge  the  debtor  .a 
bankrupt,  and  proceedings  may  be  had  accordingly.  Our 
statute  provides,  that  if  it  shall  at  any  time  appear  io 
the  Court,  on  notice,  satisfactory  evidence,  and  hearing,, 
that  a  composition  cannot,  in  consequence  of  legal  diffi- 
culties, or  for  any  sufficient  cause,  proceed  without  in- 
justice or  undue  delay  to  the  creditors  or  to  the  debtor^ 
the  Court  may  refuse  to  accept  and  confirm  such  com- 
position, or  may  set  the  same  aside,  and  that  in  either 
case  the  debtor  shall  be  proceeded  with  as  a  bankrupt,, 
in  conformity  with  the  provisions  of  law,  and  proceed- 
ings may  be  had  accordingly.  In  all  other  particular^, 
than  those  thus  referred  to,  the  provisions  for  composi- 
tion in  the  two  statutes  are  substantially  identical. 

It  cannot  be  doubted,  that  Congress,  in  passing  Jaws^ 
on  the  subject  of  bankruptcies,  is  not  restricted  to  laws 
with  such  scope  only  as  the  English  bankruptcy  laws  had 
when  the  Constitution  was  adopted.  The  authority  of 
text  writers,  and  the  adjudged  cases  cited,  and  the  prac- 
tical construction  of  the  provision  of  the  Constitution^ 
by  the  fact  of  the  enactment  of  provisions  for  voluntary 
bankruptcy,  and  for  putting  into  involuntary  bankruptcy 
others  than  traders,  and  for  grantiug  discharges  without 
the  consent  of  any  creditor,  are  satisfactory  evidence 
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that  the  power  to  establish  laws  on  'Hhe  subject  of 
bankruptcies  "  gives  an  authority  over  the  subject,  that 
is  not  restricted  by  the  limitation  found  in  the  English 
statutes  in  force  when  the  Constitution  was  adopted. 
The  power  given  must,  indeed,  be  held  to  be  general, 
unlimited  and  unrestricted  over  the  subject. 

But  the  question  recurs— what  is  the  subject  ?  The 
subject  is  ''the  subject  of  bankruptcies?"  What  is 
**the  subject  of  bankruptcies?"  It  is  not,  properly, 
anything  less  than  the  subject  of  the  relations  between  an 
insolvent  or  non-paying  or  fraudulent  debtor,  and  his 
creditors,  extending  to  his  and  their  relief.  It  comprises 
the  satisfaction  of  the  debt  for  a  sum  less  than  its 
amount,  with  the  relief  of  the  debtor  from  liability  for  the 
unpaid  balance,  and  the  right  of  the  creditor  to  require 
that  the  amount  paid  in  satisfaction  shall  be  substan- 
tially as  great  a  pro  rata  share  of  the  property  possessed 
by  the  debtor  as  it  can  pay,  or  can  reasonably  be  expected 
to  pay.  The  principle  of  an  absolute  discharge  of  the 
debtor  from  liability,  after  his  property  has  been  appro- 
priated by  his  creditors,  without  requiring  the  assent 
of  every  creditor  to  such  discharge,  being  admitted  as  a 
principle  properly  forming  part  of  a  bankruptcy  law,  no 
good  reason  can  be  assigned  why  the  assent  of  every 
creditor  should  be  required  to  a  composition,  if,  by  the 
provisions  of  the  composition,  and  the  proceedings  under 
which  it  is  conducted,  the  property  of  the  debtor  is  sub- 
stantially appropriated  by  his  creditors,  and  each  of 
them  obtains  substantially  as  great  a  pro  rata  share  of 
49uch  property  as  it  can  pay  or  can  reasonably  be  ex- 
pected to  pay.  In  every  case  where  there  is  a  cessio 
hanorum^  there  are  arbitrary  exemptions,  but  still,  in 
-substance,  the  entire  property  of  the  debtor  is  appro- 
priated. And  even  though  there  is  not,  in  these  pro- 
visions for  composition,  any  actual  cessio  honorum^ 
through  the  intervention  of  an  assignee  or  a  trustee, 
jet,  the  property  of  the  debtor  is,  in  substance,  dis- 
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tribated  ratably  among  his  creditors,  towards  satis- 
faction of  their  claims,  while  he  is  released  from  future 
liability  in  respect  of  his  debts,  upon  giving  all  the  aid 
in  his  power  towards  the  realization  and  distribution  of 
his  estate  for  the  benefit  of  his  creditors.  The  creditors 
are  to  have  notice  of  the  meeting.  The  debtor  must 
produce  at  the  meeting  a  statement  showing  the  whole 
of  his  debts  and  assets,  and  the  names  and  addresses  of 
of  his  creditors.  He  must  be  present  and  answer  in- 
quiries. After  the  resolution  for  composition  is  passed, 
the  creditors  have  another  notice,  and  can  be  heard,  and 
are  afforded  an  opportunity  to  satisfy  the  Oourt  that 
the  composition  is  not  for  the  best  interest  of  all  con- 
cerned, or  that  it  cannot,  without  legal  difficulties,  or 
for  some  sufficient  reason,  proceed  without  injustice  or 
undue  delay  to  the  creditors  or  to  the  debtor,  in  which 
<^ase  it  becomes  the  duty  of  the  Oourt  to  refuse  to  accept 
and  confirm  the  composition.  If  the  debtor,  after  he 
has  exhibited  his  statement,  and  answered  the  inquiries 
of  his  creditors  at  the  meeting,  is  not  substantially  ap- 
propriating at  least  all  his  property  to  pay  his  creditors 
pro  rata^  by  offering  a  composition  which  will  pay  at  least 
as  much  as  such  property  can  pay,  or  can  reasonably  be 
expected  to  pay,  then  tho  composition  is  not  for  the  best 
interest  of  aU  concerned,  and  cannot  proceed  without 
injustice  to  the  creditors^  and  will  not  be  confirmed  by 
the  Oourt.  The  rights  and  interests  of  the  dissenting 
or  non-assenting  creditors  are  under  the  protection  of 
the  Oourt,  and  the  affirmative  votes  of  the  assenting 
creditors  are  of  no  avail  to  affect  such  rights  and  in- 
terests, if  the  composition  be  not  for  the  best  inticrest  of 
the  other  creditors,  or  be  unjust  towards  them ;  and 
they  have  an  opportunity  to  make  this  appear.  Then, 
by  the  provision  that  the  composition  shall  not  affect  or 
prejudice  the  rights  of  any  creditors  whose  names  and 
addresses,  and  the  amounts  of  whose  debts,  are  not 
shown  in  the  statement  of  the  debtor  produced  at  the 
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meeting,  and  the  farther  pronsion  for  a  hearing  on 
notice  to  aU  the  creditors,  the  rights  of  all  creditors  to 
see  that  a  sufficient  composition  is  offered,  in  view  of  the 
amount  of  assets,  are  sufficiently  guarded. 

In  view  of  all  these  considerations,  how  can  it  be 
said  that  these  provisions  for  composition  do  not  relate 
to  the  *' subject  of  bankruptcies?"  They  relate  to  the 
subject  of  debts  owing  by  a  debtor  to  creditors,  and  to 
the  relation  of  the  debtor  to  his  creditors,  in  view  of  hi& 
assets  and  of  such  debts.  They  place  the  subject  under 
the  jurisdiction  of  the  Court  of  bankruptcy,  and  require 
a  petition  in  bankruptcy  to  be  pending,  either  voluntary, 
which  requires  prior  insolvency  to  be  alleged,  or  in- 
voluntary, which  requires  the  commission  of  a  prior  act 
of  bankruptcy  to  be  alleged ;  and,  in  either  case,  pro- 
ceedings for  composition  are  necessarily  predicated  on 
insolvency  or  existing  inability  to  pay  the  debts  in  full. 
But,  even  if  a  more  restricted  meaning  be  given  to  the 
expression  *' subject  of  bankruptcies,"  there  is,  within 
the  scope  of  the  discretionary  power  possessed  by  Con- 
gress, of  choosing  the  means  to  accomplish  the  end,  a 
substantial  appropriation  of  the  existing  property  of  the 
debtor  towards  all  the  debts  due  by  him.  There  is  not, 
as  there  is  in  proceedings  carried  through  in  bankruptcy, 
a  pro  rata  payment  on  the  debts  only  of  those  creditors 
who  prove  their  debts,  but  all  creditors  are  to  have  a 
payment  pro  rata.  It  must,  therefore,  be  held,  that  the 
statutory  provisions  for  composition  are  not  open  to  the 
objection,  that  they  are  not  warranted  by  the  Con- 
stitution. 

It  is  further  objected,  that  the  composition  in  this  case 
provides  for  payment  in  notes,  and  not  money,  and  is, 
therefore,  not  authorized  by  the  statute.  I  do  not  think 
that  the  composition,  properly  interpreted,  provides  for 
a  payment  otherwise  than  in  money.  The  creditors, 
by  it,  agree  to  accept  thirty  cents  on  the  dollar,  in  full 
satisfaction  and  discharge  of  their  debts,  to  be  paid  a& 
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prescribed,  namely,  ten  per  cent,  thereof  within  ten  days 
after  the  recording  of  the  resolution,  and  the  filing  of 
the  statement,  ten  per  cent,  thereof  in  four  months  from 
September  1st,  1874,  and  ten  per  cent,  thereof  in  eight 
months  from  September  1st,  1874,  notes  satisfactorily 
indorsed  to  be  given  for  the  four  and  eight  months 
payments.  In  default  thereof,  that  is,  in  default  of  the 
making  of  any  of  the  payments  of  the  thirty  per  cent. 
at  the  times  prescribed,  the  agreement  for  compromise 
is  to  be  void  and  of  no  eflfect  towards  those  creditors  in 
respect  to  whom  any  such  default  happens. 

A  composition  providing  for  a  payment  or  satisfaction 
in  "money,"  is  placed  in  contradistinction  to  one  for 
payment  or  satisfaction  in  property.  It  could  scarcely 
have  been  intended  that  a  composition  should  exclude 
all  deferring  of  payments.  Voluntary  compositions  al- 
most always  provide  for  successive  payments  at  stated 
times.  A  composition  may  well  provide  for  successive 
payments  in  money  at  stated  future  times,  and,  if  so, 
there  can  be  no  good  reason  why  the  stated  payments 
may  not  be  evidenced  by  notes,  to  be  indorsed,  if  desired, 
the  notes  being  payable  in  money.  A  note  is  not  pay- 
ment, especially  where,  as  in  the  present  case,  it  is  pro- 
vided that  the  payments  evidenced  by  the  notes  must  be- 
made  or  the  agreement  will  be  void. 

Although  the  English  statute  does  not  contain  the  pro- 
vision  that  the  composition  shall  provide  for  payment  in 
money,  yet  no  inference  can  be  drawn  from  the  fact  that 
such  provision  is  inserted  in  our  statute,  that  it  was  in- 
tended to  prevent  the  payment  of  the  money  in  instal- 
ments. Our  statute  provides  for  the  making  of  rules 
and  regulations  of  Court  in  relation  to  proceedings  of 
composition.  None  such  have  yet  been  made.  But,  as 
our  statute  in  relation  to  proceedings  of  composition  fol- 
lows very  closely  the  English  statute  of  1869,  it  is  proper 
to  recur  to  the  English  Bankruptcy  Eules  of  January  1st, 
1870,  promulgated  by  the  Lord  Chancellor  and  the  Chief 
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Judge  in  Bankruptcy,  in  pursuance  of  sections  78  and  126 
of  the  English  Act  of  1869,  and  which  Bules  were  in  force 
when  our  statute  was  passed,  as  showing  what  was  un- 
derstood to  be  within  the  scope  of  a  "composition." 
Bule  279  of  the  English  Eules  provides,  that,  where  the 
creditors  pass  a  resolution  for  composition,  they  shall 
specify  in  the  resolution  "  the  amount  of  the  composi- 
tion, and  the  instalments  and  dates  at  which  the  same 
shall  be  ayable,  and  they  may  name  some  person  as 
trustee  for  receipt  and  distribution  of  the  composition 
and  any  negotiable  securities  which  may  be  given  for 
the  same."  Eule  280  provides,  that,  "  instead  of  specify- 
ing by  their  resolution  the  security  to  be  given,  the  cred- 
itors may  resolve  that  the  composition,  or  some  part  or 
Instalment  thereof,  shall  be  secured  in  such  manner  as 
may  be  approved  by  a  creditor  or  creditors  to  be  named 
by  the  resolution."  Eule  281  provides,  that  the  resolu- 
tion "may  provide  that  the  terms  of  the  composition  be 
embodied  in  a  deed  between  such  parties,  and  containing 
such  covenants  for  payment  of  the  composition,  and  for 
protecting  and  releasing  the  debtor,  and  such  other 
covenants  for  securing  the  composition,  either  by  assign- 
ment of  property  or  by  inspection  of  the  debtor's  busi- 
ness, or  otherwise,  as  the  nature  of  the  case  may  require, 
and  as  the  resolution  may  specify  in  particular  or  gen- 
eral terms."  It  is  quite  apparent,  from  these  Eules,  that 
the  idea  of  a  composition,  under  the  English  statute, 
and  under  the  Eules  prescribed  concerning  compositions, 
admits  the  idea  of  a  payment  of  money  by  instalments 
at  future  dates,  and  the  taking,  in  addition,  of  security 
that  such  payments  shall  be  made.  The  word  "  compo- 
sition," even  in  connection  with  the  provision  that  the 
payment  shall  be  in  money,  cannot,  under  our  statute, 
have  a  more  restricted  meaninir. 

The  embarrassment  as  to  the  present  resolution  is, 
that  it  provides  that  the  notes  shall  be  "  satisfactorily 
indorsed."   No  indorser  is  named,  nor  is  it  provided  that 
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the  indorser  shall  be  named  by  a  creditor  or  creditors. 
To  whom  is  the  indorser  to  be  satisfactory  ?    It  cannot 
be  proper  to  leave  it  open  to  each  creditor  to  name,  tho 
indorser  who  will  be  satisfactory  to  him.     Tt  is  not 
proi)er  to  throw  upon  the  Court  the  responsibility  of  say- 
ing who  shall  be  a  satisfactory  indorser.    The  resolution 
should  provide  for  ascertaining  the  satisfactory  char- 
acter of  the  indorser,  either  by  naming  him  or  by  pro- 
viding for  his  being  definitely  named.    The  interests  of 
creditors  not  assenting  are  involved,  and  they  are  en- 
titled to  have  something  more  definite  in  this  respect 
than  this  resolution  contains.    Since  this  matter  was 
argued,  and  in  view  of  a  suggestion  made  by  the  Court 
on  the  argument,  that  the  resolution  was  too  indefinite 
in  this  respect,  a  paper  has  been  presented  to  me  signed 
by  Mr.  Michael  Doyle,  a  merchant,  consenting  to  indorse 
the  notes  provided  for  by  the  composition,  and  signed 
.also  by  sundry  creditors  of  the  debtors,  agreeing  to  ac- 
cept such  indorsement  as  the  satisfactory  indorsement 
mentioned  in  the  resolution.    The  statute  provides  for 
adding  to  or  varying  the  provisions  of  a  composition,  by 
a  resolution  passed  in  the  manner  and  under  the  circum- 
stances provided  for  passing  the  original  resolution,  and 
for  presenting  such  additional  resolution  to  the  Court  in 
the  same  manner,  and  proceeding  with  it  in  the  same 
way  and  with  the  same  consequences,  as  the  original 
resolution.     This  course  can  be  pursued  in  regard  to 
naming  Mr.  Doyle  as  indorser,  but  the  defect  cannot  be 
supplied  in  any  other  way. 

The  resolution  of  composition  in  this  case  was  passed 
on  the  31st  of  August,  1874,  at  a  meeting  adjourned  from 
August  26th.  The  meeting  to  inquire  whether  the  reso- 
lution had  been  duly  passed  was  held  on  the  16th  of  Sep- 
tember, and,  by  adjournment,  on  the  18th.  On  the  5th 
of  September,  the  Court  made  an  order  that  the  marshal 
forthwith  take  possession  provisionally  of  all  the  prop- 
erty and  effects  of  the  debtors  and  safely  keep  the  same 
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until  the  farther  order  of  the  Court.    This  was  done  on 
the  petition  of  A.  T.  Stewart  &  Co.  On  the  10th  of  Sep- 
tember, on  the  application  of  the  debtors  and  of  sundry 
<5reditors  of  theirs,  an  order  wad  made  that  the  debtors, 
under  the  direction  of  the  marshal  as  the  messenger  of 
the  Court,  should  be  allowed  to  proceed  with  the  sale  of 
the  stock  of  dry  goods  belonging  to  their  estate,  at  retail 
and  for  cash,  and  that  the  proceeds  of  such  sales  should 
be  paid  to  the  said  messenger  daily  and  every  day,  or 
that  said  messenger,  either  by  himself  or  by  deputy 
appointed  by  him,  should  receive  the  proceeds  of  such 
sales  as  the  same  should  be  made,  and  that  such  pro- 
ceeds, after  deducting  therefrom  the  expenses  attending 
such  sales  and  of  clerk  hire,  should  be  deposited  by  him 
daily  in  bank  to  the  credit  of  the  estate  of  the  said  debt- 
ors.   At  the  time  the  resolution  of  composition  was 
passed,  the  debtors  were  in  possession  of  their  property. 
The  usual  injunction  in  involuntary  cases  had,  when  the 
petition  was  filed,  been  issued,  restraining  them  from 
disposing  of  their  property.    This  was  done  on  the  peti- 
tion of  some  of  the  creditors  who  brought  the  involun- 
tary petition.    The  order  for  the  marshal  to  take  posses- 
sion was  not  made  until  after  the  resolution  for  compo- 
sition was  passed.    The  creditors  who  passed  the  reso- 
lution acted,  therefore,  in  reference  to  the  case  under  its 
then  existing  status,  on  the  view  that  the  debtors  were 
and  were  to  continue  in  possession  of  their  property,  and 
were  only  under  an  injunction  which  the  attorneys  for 
the  petitioning  creditors  might  consent  at  any  time  to 
vacate.    The  creditors  did  not,  at  the  meeting,  provide 
for  securing  the  payments  otherwise  than  by  indorse- 
ment of  the  notes  to  be  given.    They  provided  for  no 
assignment  of  property  and  for  no  inspection  of  the 
debtor's  business.    It  must,  therefore,  be  intended,  that 
they  were  willing  that  the  debtors  should,  if  the  attor- 
neys for  the  petitioning  creditors  would  consent  to  the 
dissolution  of  the  injunction  referred  to,  deal  with  their 
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property  as  their  own,  subject  only  to  the  provisions  of 
the  composition,  and  subject  to  the  power  given  to  the 
Court  by  the  statute  to  enforce  in  a  summary  manner 
the  provisions  of  the  composition,  and  to  the  further 
power  given  to  the  Court  to  refuse  to  accept  and  confirm 
the  composition  or  to  set  it  aside,  on  satisfactory  evi- 
dence in  respect  of  legal  difficulties,  injustice  or  undue 
delay.  There  seems,  therefore,  on  the  facts  of  this  case 
as  now  presented,  no  other  reasons  being  urged  against 
the  acceptance  and  confirmation  of  the  composition  than 
those  before  mentioned,  no  good  ground  for  saying  that 
the  fact,  that  the  consequence  of  confirming  the  com- 
position may  be  to  give  into  the  possession  of  the  debtors 
the  property  which  represents  their  assets,  is  any  suffi- 
cient reason  for  not  confirming  the  composition.  The 
creditors  were  at  liberty,  in  the  resolution  for  com- 
position, to  make  provision  on  the  subject,  and  chose  to 
omit  to  do  so. 

For  the  reason  before  stated  in  regard  to  the  indorse- 
ment of  the  notes,  the  resolution,  as  it  stands,  cannot 
be  confirmed,  but  another  meeting  of  creditors  may  be 
called,  at  which  the  provisions  of  the  coinposition  may 
be  added  to  or  varied. 

The  meeting  directed  in  the  foregoing  opinion  was 
held,  and  the  proceedings  of  the  meeting  were  presented 
to  the  Court. 

Blatohfobd,  J.  The  proceedings  of  a  meeting  of 
the  creditors  of  the  alleged  bankrupts,  called  for  the 
purpose  of  adding  to  or  varying  the  provisions  of  a  com- 
position previously  accepted  by  the  creditors  of  the 
alleged  bankrupts,  are  now  presented  to  the  Court.  At 
the  meeting  a 'resolution  was  duly  passed,  varying  the 
provisions  of  the  composition  previously  accepted,  and 
such  resolution  has  been  duly  confirmed.  On  presenting 
such  resolution  to  the  Court,  with  the  statement  of  the 
debts  and  assets,  the  alleged  bankrupts  ask  that  the 
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resolution  be  recorded  and  the  statement  be  filed.  The 
statute  provides  that  the  creditors  may,  by  resolution 
passed  in  the  manner  and  under  the  circumstances  pro- 
vided in  relation  to  an  original  resolution  for  composi- 
tion, add  to  or  vary  the  provisions  of  any  composition 
previously  accepted  by  them,  without  prejudice  to  any 
persons  taking  interests  under  such  provisions,  who  do 
not  assent  to  such  addition  or  variation.  It  further  pro- 
vides that  ^' any  such  additional  resolution"  passed  in 
the  manner  and  under  the  circumstances  aforesaid,  "shall 
be  presented  to  the  Court  in  the  same  manner,  and  pro- 
ceeded with  in  the  same  way  and  with  the  same  conse- 
quences as  the  resolution  by  which  the  composition  was 
accepted  in  the  first  instance."  This  requires  that  after 
the  resolution  varying  the  provisions  of  the  composition 
previously  accepted  shall  have  been  passed  and  con- 
firmed and  presented  to  the  Oourt,  it  shall  be  "pro- 
ceeded with  in  the  same  way"  as  the  original  resolution 
was  proceeded  with.  In  regard  to  the  original  resolu- 
tion, the  statute  expressly  requires  that  the  Court  shall, 
"  upon  notice  to  all  the  creditors  of  the  debtor,  of  not 
less  than  five^  days,  and  upon  hearing,  inquire  whether 
such  resolution  has  been  passed  in  the  manner  directed 
by  this  section."  It  follows  that  this  second  resolution 
cannot  now  be  recorded,  but  that  a  meeting  on  notice  to 
all  the  creditors  must  be  called,  in  like  manner  as  a 
second  meeting  was  called  in  respect  to  the  original 
resolution,  to  inquire  whether  the  second  resolution  has 
been  passed  in  the  manner  directed  by  the  statute.  As 
it  appears  that  creditors  who  attended  at  the  meeting- 
where  the  second  resolution  was  passed,  objected  to  the 
passing  of  such  resolution,  for  reasons  then  and  there 
stated  by  them,  such  creditors  must  have  notice  of  the 
time  and  place  of  presenting  to  the  Court  the  proceed- 
ings of  the  meeting  now  to  be  called,  so  that  they  may 
be  heard  ;  and  they  will  then  be  at  liberty  to  present  to 
the  Oourt,  as  will  any  other  creditor,  any  papers  which 
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are  relevant,  to  show  that  the  cpmposition  is  one  which 
ought  not  to  be  sanctioned  by  the  Court. 

S.  Boa^dmarif  for  the*  debtors. 

D.  Campbell,  for  A.  T.  Stewart  &  Co. 

Chapman,  Scott  &  Crowell,  for  Lazard,  Frcres. 


OCTOBER,  1874. 

IN  THE  MATTEE  OF  SOLOMON  LOUIS  AND 

.    OTHEES. 

Composition  with   Creditors. — Sufficient  Security. 

A  resolution  of  creditors  accepting  a  composition  proposed  by  bankrupts,  pro- 
vided for  the  payment  of  the  amount  at  various  times,  such  payment  to  be 
guaranteed  by  a  satlifiEictory  bond,  in  a  penalty  named,  executed  to  three  persons 
named,  who  were  the  committee  appointed  by  the  creditors  in  the  investiga- 
tion of  the  affairs  of  the  debtors : 

Held,  That  it  must  be  understood  that  the  bond  was  not  only  to  be  given  to  the 
three  persons  named,  but  was  to  be  satisfactory  to  them  ; 

That  the  provision  was  sufficient,  and  the  resolution  must  be  confirmed. 

Blatcheord,  J.  The  resolution  of  composition  in 
this  case,  after  i)roviding  for  a  composition  of  thirty- 
seven  and  a  half  cents  on  the  dollar,  to  be  paid  in  cash, 
as  follows,  one- half  in  60  days  after  the  filing  of  the 
statement  and  the  recording  of  the  composition,  and 
one-half  in  90  days  after  the  filing  of  the  statement  and 
the  recording  of  the  composition,  goes  on  to  provide 
that  such  payment  shall  be  guaranteed  by  the  giving  of 
a  satisfactory  bond,  in  the  penal  sum  of  $20,000,  to  three 
persons  who  are  named  in  the  resolution,  and  are  stated 
therein  to  be  the*  committee  appointed  by  the  creditors 
in  the  investigation  of  the  affairs  of  the  debtors,  within 
5  days  after  the  filing  of  the  statement  and  the  recording 
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of  the  resolution.  This  is  a  sofflcient  provision.  It 
must  be  understood  from  it,  that  the  bond  is  not  only 
to  be  given  to  the  three  persons  named,  but  is  to  be 
satisfactory  to  them,  and  that  they  and  they  alone  are 
to  decide  upon  its  satisfactory  character.  This  obviates 
the  objection  stated  in  the  case  of  In  re  Eeiman  {ante,  p. 
455),  to  the  confirmation  of  the  resolution  of  composition 
in  that  case. 

James  Dunne,  for  the  debtors. 


OCTOBER,  1874. 

IN   THE  MATTEE  OF   JOHN   H.   H.   OUSHMAN, 

A  BANKRUPT. 

Discharge. — Omission  of  Outlawed  Debts. 

A  bankrupt  omitted  from  hia  scbednle  certain  dcbta,  and  tbe  creditors  holding 

tbem  bad  no  notice  of  tbe  bankruptcy  proceedlogs.     He  claimed  tbat  the 

debts  were  outlawed : 
ffdd,  That  tbe  bankrupt  bad  not  conformed  to  the  requirements  of  tbe  Act ;  tbat 

hia  discharge  could  not  now  be  granted ;  and  tbat  tbe  case  must  be  referred 

back  to  the  register  for  further  proceedings. 

Blatchford,  J.    As  it  appears  that  the  bankrupt 
omitted  from  his  schedule  certain  debts  which  he  asserts  . 

were  outlawed,  on  the  ground  that  they  were  outlawed,  j 

and  the  creditors  holding  such  debts  have  had  no  notice 
of  the  bankruptcy  proceedings,  the  bankrupt  has  not 
conformed  to  all  the  requirements  of  the  Act.  There- 
fore, his  discharge  cannot  now  be  granted,  and  the  case 
must  be  referred  back  to  the  register  for  such  further 
action  as  he  may  take  on  the  application  of  either  party 
to  him. 

TT.  W.  Hewitt,  for  the  bapkrnpt. 
P.  Condon,  for  the  creditor. 
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€nsttxn  Jistrirf  ai  Ittto  Jork. 

OCTOBER,  1874. 

THE  STEAMTUG  A.  E.  GRAY. 

TvKLEASB    OF     VeSSEL   FROM    CuSTODY. pRIORITT   OF    ClAIM. 

Where  a  yessel  was  libelled,  and  seized  under  the  process,  then  released  by  the 
marshal  from  cnstody,  upon  consent  of  the  libellant,  and  was  subsequently 
libelled  by  other  parties,  condemned  and  sold : 

ffeld,  That  the  first  libellnnt  had  no  claim  to  be  first  paid  out  of  the  proceeds ; 

That  the  consent  to  release  the  vessel  operated  as  a  waiver  of  priority  of  claim. 

Benedict,  J.  These  cases  came  before  the  Court 
for  a  determination  of  the  question  of  priority  between 
the  claims  set  forth  in  the  libel  of  A.  F.  Nathan  and 
others,  and  the  claim  set  forth  in  the  libel  of  Pivine 
Burtis  and  others. 

The  first  mentioned  libel  was  filed  on  the  ninth  day 
of  May,  1874,  when  process  was  issued,  and  the  vessel 
was  taken  into  custody.  Subsequently  by  the  consent 
of  the  libellants,  the  vessel  was  released  by  the  marshal, 
and  went  about  her  business,  in  pursuance  of  an  agree- 
ment made  between  the  libellant  and  the  owners  of  the 
vessel  by  which  the  earnings  of  the  boat  should  be  ap- 
plied to  the  payment  of  the  libellant's  demand. 

On  the  22(1  day  of  July,  1874,  the  vessel  was  again 
libelled  by  the  libellant  Burtis,  and  also  by  other  libellants, 
to  recover  for  supplies,  some  of  which  had  been  furnished 
since  the  marshal's  release  of  the  vessel  from  his  custody, 
under  the  process  issued  in  the  case  of  Nathan  &  Co. 
Upon  these  subsequent  processes,  the  vessel  was  seized, 
and  she  had  been  condemned  and  sold  under  decrees 
entered  in  some  of  them. 

Her  proceeds  being  thus  in  Court,  the   libellants 
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Nathan  &  Co.,  now  insist  that  they  are  entitled  to  be 
first  paid,  because  their  libel  was  the  first  in  time  ;  and 
they  say,  that  as  the  marshal  released  the  vessel  from 
custody  under  the  process,  upon  their  consent  simply, 
without  an  order  of  the  court,  they  have  lost  no  rights 
by  such  release. 

I  am  of  the  contrary  opinion.  It  does  not  lie  in  the 
mouth  of  those  who  consented  that  the  marshal  release 
the  vessel  from  custody,  partly  at  least  for  their  own 
benefit,  now  to  say  that  the  release  was  unauthorized. 
The  fact  is  patent  that  the  vessel  was  released  and  re- 
sumed her  occupation  and  incurred  additional  liabilities, 
not  only  with  the  knowledge  of  but  in  pursuance  of  an 
a&rreement  with  the  libellants  Nathan  et  dl.  Such  a 
release  amounted  to  a  waiver  of  any  right  of  priority 
which  might  otherwise  have  been  acquired  by  the  filing 
of  their  libel  prior  to  the  filing  of  the  libel  of  Burtis- 

In  distributing  the  proceeds  therefore,  the  order  will 
be  that  the  claim  of  Burtis  be  first  satisfied. 

For  Nathan,  Geo.  W,  Rathtum. 

For  Biirtis,  Beebe,  Wilcoz  &  Soils. 
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NOVEMBER,  1874. 

HOEACE  J.  BEOOKS,  ASSIGNEE,  &c.,  v.  ADOL- 
PHUS  D'OEVILLB,  GEOEGE  MAETHALEE, 
AND  SAMUEL  KELLIKGEE. 

Frauditlent    Sale. — Mortgage    bt    Vendee. — Notice    op    Bahk- 

BUPTCT    PrOCEBDINOB. — CoSTS. 

• 

The  E.  &  I.  Co.,  when  insolvent,  made  a  bill  of  sale  of  the  furniture  and  fix- 
tures  of  the  office  where  its  business  was  carried  on,  and  of  the  lease  of  the 
office,  to  lyO.,  who  knew  of  the  insolvency  of  the  company  at  the  time.  D*0. 
took  possession  of  the  furniture,  and  mortgaged  it  for  $400  to  M.  After  the 
mortgage  was  given  and  filed,  bankruptcy  proceedings  were  instituted  against 
the  company,  which  resulted  in  an  adjudication  of  bankruptcy  and  the  ap- 
pointment of  an  assignee.  After  M.  had  been  notified  that  the  assignee  in 
bankruptcy  claimed  the  property,  he  assigned  the  mortgage  to  E.,  and  E.  sold 
the  property.  The  assignee  brought  this  suit  to  recover  back  the  value  of  the 
property : 

ffeldt  That  the  sale  to  lyO.  was  voidable  as  against  the  assignee ; 

That  that  sale  was  sufficient  to  support  the  mortgage  by  D^O.  to  M.,  I^O.  be- 
ing at  the  time  in  possession  of  the  property,  and  M.  having  advanced  the 
money  on  the  faith  of  assurances  by  officers  of  the  company  that  D^O.  had  the 
right  to  mortgage  it; 

That  M.  had  no  right,  after  notice  of  the  complainant's  claim,  to  assign  the  mort- 
gage to  E.,  and  that  K,  acquired  no  greater  rights  than  M.  had ; 

That  the  complainant  was  entitled  to  a  decree  against  D^O.  for  the  value  of  the 
property,  with  costs  and  interest  and  against  M.  and  E.  for  that  amount,  less 
the  amount  advanced  by  M.  on  the  mortgage,  with  interest,  and  less  their  costs. 

This  was  a  bill  in  equity,  by  the  complainant  as  as- 
signee in  bankruptcy  of  The  Employment  and  Indem- 
nity Company  of  the  city  of  New  York,  to  set  aside  a 
bill  of  sale  of  personal  property  executed  by  that  com- 
pany to  the  defendant  D'Orville,  and  a  mortgage  of  the 
same  property  executed  by  D'Orville  to  the  defendant 
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Marthaler,  and  by  him  assigned  to  the  defendant  Kel- 
linger,  on  the  ground  that  said  bill  of  sale  was  fraada- 
lent  under  the  bankruptcy  Act,  and  that,  therefore, 
D'Orville  had  no  right  to  mortgage  the  property  to  Mar- 
thaler,  nor  Marthaler  to  assign  the  mortgage*  The  bill 
also  sought  to  recover  the  value  of  the  property  which 
had  been  sold  by  Marthaler  and  Kellinger,  after  notice 
of  the  complainant's  rights  to  it  as  assignee. 

For  complainant,  Thomas  D.  Bohinson. 

For  D'Orville,  Lapaugh  <&  Ames. 

.     For  Marthaler,  J.  W.  Feeler. 

For  Kellinger,  J.  8.  Sanford. 

Blatchford,  J.  There  can  be  no  doubt  that  the 
pretended  sale  by  the  company  to  D'Orville  was  voidable 
as  against  the  assignee  in  bankruptcy.  It  was  made 
when  the  company  was  insolvent,  and  was  known  to  be 
so  by  D'Orville.  It  was  a  sale  of  all  the  furniture  and 
fixtures  in  the  office  of  the  company  and  of  its  interest 
under  the  lease  it  held  of  the  premises  where  its  busi- 
ness was  carried  on.  The  sale  deprived  the  company  of 
its  means  of  continuing  its  business,  and  was  a  sale  out 
of  the  usual  and  ordinary  course  of  business  of  the  com- 
pany. Neither  D'Orville  nor  any  officer  of  the  company 
is  examined  to  show  the  consideration  paid  or  received 
for  the  sale,  or  to  sustain  the  hona  fides  of  the  transac- 
tion. 

As  to  the  mortgage  by  D'Orville  to  Marthaler,  al- 
though the  conveyance  to  D'Orville  was  one  which  the 
assignee  in  bankruptcy  could  impeach,  yet  the  furniture 
was  in  the  possession  of  D'Orville,  and  he  dealt  with  it 
as  his  own,  and  the  officers  of  the  company  informed 
Marthaler  that  the  furniture  belonged  to  D'Orville  and 
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that  be  had  a  right  to  mortgage  it,  and  Marthaler  ad- 
vanced WOO  in  cash  to  D'Orville  on  the  security  of  the 
mortgage,  and  it  was  given  and  filed  before  the  bauk- 
mptcy  proceedings  were  commenced.  The  conveyance 
to  D'Orville  was  good  between  the  parties  to  it,  so  as  to 
support  a  mortgage  given  by  D'Orville  on  the  furniture, 
under  the  circumstances  above  stated,  although,  as 
against  D'Orville,  the  assignee  in  bankruptcy  can  hold 
him  to  respond  for  the  value  of  the  furniture  and  fixtures 
and  other  property  of  which,  by  his  act,  the  assignee  has 
been  deprived.  The  mortgage  being  valid  as  respects 
Marthaler,  he  had  a  right  to  hold  it  as  security  for  the 
money  he  advanced  on  the  faith  of  it.  But  he  had  no 
right,  after  he  had  been  notified  of  the  bankruptcy  pro- 
ceedings and  of  the  claim  made  on  behalf  of  the  assignee, 
to  assign  the  mortgage  to  Kellinger.  Nor  did  Kellinger 
acquire,  by  such  assignment,  or  by  a  sale  under  the  mort- 
gage, any  greater  rights  than  Marthaler  had,  for  Kel- 
linger had  full  notice  of  the  claim  made  by  the  assignee. 
The  plaintiflF  does  not,  in  the  bill,  offer  to  pay  the 
ajnount  advanced  by  Marthaler  on  the  mortgage.  He 
claims  to  recover  against  Marthaler  and  Kellinger  the 
entire  value  of  the  property.  There  must  be  a  decree 
declaring  the  rights  of  the  parties  to  be  as  above  stated, 
and  referring  it  to  the  clerk,  as  a  master,  to  ascertain 
and  report  the  value  of  the  property  at  the  time  of  the 
commencement  of  this  suit,  to  the  end  that  a  decree  may 
be  made,  as  against  D'Orville,  setting  aside  the  sale  to 
him,  and  decreeing  a  recovery  against  him,  and  to  the 
end  that  a  decree  may  be  made,  as  against  Marthaler 
and  Kellinger,  for  a  recovery  from  them.  The  recovery 
against  Marthaler  and  Kellinger  will  be  the  amount 
of  such  value,  with  interest  from  the  commencement 
of  this  suit,  less  the  amount  advanced  by  Marthaler 
on  the  mortgage,  with  interest  from  the  date  of  such 
advance.  The  recovery  against  D'Orville  will  be  the 
amount  of  such  value,  with  interest  from  the  commence- 
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ment  of  this  suit.  The  master  will  report  the  amounts 
which  the  plaintiff  is  entitled  to  recover,  on  these  princi- 
ples. The  plaintiff  will  be  entitled  to  costs  as  against 
D'Orville,  and  must  pay  costs  to  Marthaler  and  Kel- 
linger.  All  further  questions  and  directions  are  reserved 
until  the  coming  in  of  the  report  of  the  master. 


NOVEMBER,  1874. 

STEPHEN  B.  PEENCH,  ASSIGNEE,  &c.  v.  THE 
FIRST  NATIONAL  BANK  OF  THE  CITY  OF 
NEW  YOEK. 

Pleading    in    Equity. — Interrogatories   and    Answers. — Corpo- 
ration. 

* 

A  bill  in  equity  was  filed  agidnst  a  corporation  praying  for  a  discovery,  and  pray- 
ing that  tlie  corporation  might,  "  upon  the  several  and  respedaye  corporal  oaths 
of  ite  proper  oflScers,  agents  and  servants,  Ac,"  answer  such  interrogatories  "  as 
by  the  note  hereunder  written  they  are  respectively  required  to  answer."  The 
corporation  answered  under  its  corporate  seal,  declining  to  answer  the  interrog- 
atories, and  the  plaintiff  excepted  to  the  answer : 

Held,  That  a  corporation  must  answer  a  bill  in  equity  under  its  common  seal,  and 
not  on  oath ; 

That,  as  the  note  in  this  case  did  not  require  the  corporation,  but  its  president, 
cashier  and  agent,  to  answer,  the  corporation  was  not  bound  to  answer ; 

That  under  this  bill,  the  officers  of  the  corporation  could  not  be  compelled  to  an- 
swer the  interrogatories,  because  they  were  not  parties ;  but  that  they  oonld  be 
made  parties,  in  order  to  obtain  a  discovery  from  them  ; 

That  the  plaintiff  might  apply  to  amend  his  bill  accordingly. 

Blatchford,  J.  The  defendant  is  a  corporation,  and 
is  the  sole  defendant.  The  bill  prays  for  relief,  and  avers 
facts  which  lay  a  foundation  for  a  discovery,  and  prays  a 
discovery.    A  corporation  must  answer  a  bill  under  its 
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common  seal,  and  not  on  oath.  This  is  well  settled 
(Bronson  v.  La  Crosse  Eailroad  Co.  2  WaUace^  283,  302). 
The  bill  in  this  case  prays  that  the  corporation  "may, 
upon  the  several  and  respective  corporal  oaths  of  its 
proper  officers,  agents  and  servants,  according  to  the 
best  and  utmost  of  their  several  and  respective  knowl- 
edge, remembrance,  information  and  belief,"  answer 
"snch  of  the  several  interrogatories  hereinafter  men- 
tioned and  set  forth,  as  by  the  note  hereunder  written 
thej  are  respectively  required  to  answer."  The  note 
appended  to  the  bill  does  not  require  the  defendant  to 
answer  any  of  the  interrogatories,  but  says:  "The 
president  and  cashier  of  the  defendant,  and  its  agent, 
snrnamed  Brown,  are  severally  required  to  answer  the 
interrogatories."  The  corporation  has  answered  under 
its  corporate  seal.  In  its  answer  it  states  that  it  declines 
to  answer  the  interrogatories.  The  plain tiflF  now  excepts 
to  the  answer,  "  for  that  the  said  defendant  hath  not,  to 
the  best  of  its  knowledge,  and  to  the  best  of  the  knowl- 
edge, remembrance,  information  and  belief  of  its  officers 
and  agents,  answered  and  set  forth,  whether,"  &c. 

Under  the  rules  of  equity  practice  established  by  the 
Supreme  Court,  a  defendant  is  not  bound  to  answer  any 
interrogatories  except  such  as,  by  the  note  at  the  foot  of 
the  bill,  he  is  required  to  answer.  In  the  present  case, 
the  n9te  does  not  require  the  defendant  to  answer  any 
of  the  interrogatories,  but  only  requires  its  president 
and  cashier,  and  its  agent.  Brown,  to  answer  them.  But 
the  bill  could  be  amended  so  as  to  require  the  defendant 
to  answer  them.  Yet  this  would  probably  be  of  no  use, 
for,  as  corporations  answer  under  seal,  and  without  oath, 
a  discovery  on  oath  could  not  be  compelled  from  the  cor- 
poration, except  through  the  medium  of  such  a  dis- 
covery from  its  agents  and  officers,  and  by  making  such 
agents  and  officers  parties  defendant  (Fulton  Bank  v. 
TS.  Y.  &  Sharon  Canal  Co.  1  Paige^  311 ;  Brumly  v.  West- 
chester Co.  Mfg.  Society,  1  Johns.  CJi.  B.  366). 
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Under  this  bill  the  officers  and  agents  of  the  defend- 
ant cannot  be  compelled  to  answer  the  interrogatories 
under  oath,  because  they  are  not  defendants.  The 
Equity  Eules  (41  to  44)  clearly  import  that  no  one  but  a 
defendant  can  be  compelled  to  answer  the  interrogatories 
in  a  bill.  Officers  of  a  corporation  may  be  made  parties 
defendant  to  a  bill  against  the  corporation,  in  order  to 
obtain  a  discovery  from  such  officers  {Angell  <&  Ames  an 
Corporations,  §§  674,  675 ;  Story's  Eq.  PL  §  235  ;  2  Story's 
Eq.  Juris.  §  1501). 

There  is  nothing  in  Kittredge  v.  The  Olaremont  Bank 
(3  Story,  590,  and  1  Woodb.  <&  M.  244)  which  conflicts  with 
these  views.  The  plaintiff  can,  if  he  desires,  so  amend 
his  bill  as  to  require  the  defendant  corporation  to  answer 
the  interrogatories.  It  may  then  answer  them  under  its 
seal,  and  without  oath.  But  its  answer  must  be  stated 
therein  to  be  made  according  to  the  knowledge  and  in* 
formation  and  belief  of  its  officers,  ascertained  from  all 
proper  sources  of  information. 

The  exceptions  are  overruled,  with  costs,  with  leave 
to  the  plaintiff  to  apply  on  notice  for  permission  to 
amend  the  bill  by 'adding  new  parties  and  otherwise. 

S.  L.  Gardiner,  for  the  plaintiff. 

Peabody  c&  Baker,  for  the  defendant. 
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IN  THE  MATTER  OP  JOHN  B.  GILDAY,  A 

BANKRUPT. 

Composition  in  Bamkruptot. — Calculating  a  Majoritf. 

In  colcalating  a  majority  of  creditors  who  approve  of  a  composition,  under  the 
14th  section  of  the  bankruptcy  amendment  Act  of  June  22d,  1874,  creditors 
whose  debts  do  not  exceed  $60,  are  to  be  reckoned  in  calculating  the  majority 
in  yalue,  but  are  not  to  be  reckoned  in  calculating  the  majority  in  number. 

Blatchford,  J.  This  is  a  question  arising  in  pro- 
ceedings for  a  composition.  The  bankrupt  has  13  cred- 
itors whose  debts  are  each  over  $50,  and  amount,  in  all, 
to  $3,345  14.  He  has  6  other  creditors  whose  debts  are 
each  not  over  $50,  and  amount,  in  all,  to  $146  51.  The 
total  debts  of  the  18  creditors  amount  to  $3,491  65.  The 
resolution  for  composition  was  duly  adopted  by  a  major- 
ity in  number  and  three-fourths  in  value  of  the  creditors 
of  the  debtor  assembled  at  the  first  meeting.  The  reso- 
lution has  been  confirmed  by  the  signatures  of  the 
debtor,  and  of  11  of  the  13  creditors  whose  debts  are 
each  over  $50,  the  debts  of  such  11  creditors  amounting 
to  $3, 155  23.  The  resolution  has  also  been  confirmed  by 
the  signature  of  one  of  the  5  creditors  whose  debts  are 
each  not  over  $50,  the  debt  of  such  one  creditor  being 
$34  43.  The  debts  of  the  12  creditors  who  have  signed 
in  confirmation  amount  to  $3,189  66. 

The  statute  provides  that  the  resolution  *^  shall  be 
confirmed  by  the  signatures  thereto  of  the  debtor  and 
two-thirds  in  number  and  one-half  in  value  of  all  the 
creditors  of  the  debtor;"  and  that,  "in  calculating  a 
majority  for  the  purposes  of  a  composition  under  this 
section,  creditors  whose  debts  amount  to  sums  not  ex- 
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ceeding  fifty  dollars  shall  be  reckoned  in  the  majority  in 
value,  but  not  in  the  majority  in  number." 

The  bankrupt  has    18  creditors  in  number.    Two- 
thirds  in  number  of  18  creditors  is  12.    To  make  up  the 

12  requires  the  creditor  whose  debt  is  $34  43.  There- 
fore, in  making  up  two-thirds  in  number,  taking  18  as 
the  whole,  one  creditor  whose  debt  does  not  exceed  $50 
is  counted  in  the  two-thirds.  The  bankrupt  contends, 
that,  if  the  5  creditors  whose  debts  do  not  exceed  $50 
each  are  to  be  reckoned  as  forming  part  of  the  whole 
number  of  which  two-thirds  is  to  be  taken,  so  that  sach 
whole  number  is  18,  then,  as  such  of  the  5  as  do  not 
sign  in  confirmation  necessarily  form  part  of  the  minor- 
ity of  one-third,  any  one  of  the  5  who  signs  in  confirma- 
tion must  be  reckoned  as  forming  part  of  the  majority 

'  of  two-thirds.  If  the  5  are  to  be  excluded  altogether, 
leaving  13  as  the  whole  number,  being  the  13  whose  debts 
each  exceed  $50,  then,  as  11  of  those  13  have  signed  in 
confirmation,  the  necessary  two-thirds  in  number  of  the 

13  have  signed.  The  converse  of  the  view  contended 
for  by  the  bankrupt  is,  that  the  resolution  must  be  con- 
firmed by  the  signatures  of  two-thirds,  or  12,  of  the  en- 
tire 18,  and  that  each  one  of  the  12  must  be  a  creditor 
whose  debt  exceeds  $50,  in  which  case  this  resolution  has 
not  been  duly  confirmed. 

In  the  expressions,  **in  calculating  a  majority,"  and 
'*  thet  majority  in  value  "  and  "  the  majority  in  number," 
in  the  statute,  the  word  "majority"  refers  to  and  em- 
braces everything  previously  spoken  of  in  the  section  as 
a  result  to  be  arrived  at  by  calculation.  It  embraces  the 
"majority  in  number  "  of  the  creditors  assembled  at  the 
first  meeting.  It  embraces  the  "  three-fourths  in  value" 
of  such  creditors.  It  embraces  the  **  two-thirds  in  num- 
ber "  of  all  the  creditors.  It  embraces  the  **  one-half  in 
value  "  of  all  the  creditors.  In  making  all  the  calcula- 
tions for  the  purposes  of  the  composition,  whether  it  be 
to  see  whether  a  maiority  in  number  of  the  creditors 
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assembled  at  the  first  meeting  have  passed  the  resola- 
tion,  or  whether  three-fourths  in  value  of  such  creditors 
have  passed  it,  or  whether  two-thirds  in  number  of  all 
the  creditors  have  confirmed  it,  or  whether  one-half  in 
value  of  all  the  creditors  have  confirmed  it,  "creditors 
whose  debts  amount  to  sums  not  exceeding  fifty  dollars 
shall  be  reckoned  in  the  majority  in  value,  but  not  in 
the  majority  in  number." 

But  the  question  remains,  as  applicable  to  the  present 
case — what  is  meant  by  not  reckoning  **  in  the  majority 
in  number  "  (that  is,  in  the  two-thirds  in  number,  neces- 
sary to  confirmation),  creditors  whose  debts  do  not  each 
exceed  $50  ?  There  must  be  two-thirds  in  number  of  all 
the  creditors.  Does  the  statute  mean,  that  the  creditors 
whose  debts  do  not  exceed  $50  each  shall  not  be  reckoned 
in  or  as  part  of  the  necessary  two-thirds,  such  necessary 
two-thirds  being  two-thirds  of  aU  the  creditors,  as  well 
those  whose  debts  do  not  exceed  $50  each  as  those  whose 
debts  do?  Or  does  the  statute  mean,  that,  ** in, calcu- 
lating a  majority,"  that  is,  in  making  the  calculation  to 
see  whether  the  two-thirds  in  number  of  all  the  creditors 
have  signed  the  composition,  creditors  whose  debts  do 
not  exceed  $50  each  shall  not  be  reckoned  in  any  part  of 
the  process  of  calculating,  whether  as  part  of  the  whole 
number  of  creditors  or  as  part  of  the  necessary  two- 
thirds  in  number  ? 

If  it  should  be  held,  that,  in  ascertaining  the  number 
of  aU  the  creditors,  those  having  debts  not  exceeding  $50 
each  must  be  reckoned,  while  in  computing  the  assent- 
ing two-thirds  of  such  whole  number  those  having  debts 
not  exceeding  $50  must  not  form  part  of  such  two-thirds, 
it  might  happen  that  no  one  of  the  creditors  would  have 
a  debt  exceeding  $50.  There  would  be  numerous  cred- 
itors, but,  as  no  one  of  them  could  be  reckoned  as  form- 
ing part  of  the  two^thirds,  the  assent  of  two-thirds  in 
number  could  never  be  obtained.  Or,  the  numbers  in 
the  present  case  might  be  reversed.    There  might  be  13 
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creditors  with  debts  not  exceeding  $50  each,  and  5  with 
debts  exceeding  $50  each.  There  would  be  18  creditors 
in  all,  yet  only  5  could  ever  be  counted  in  the  two-thirds, 
and  thus  there  never  could  be  the  assent  of  two  thirds. 
The  language  of  the  statute  is  fully  satisfied  by  a  con- 
struction which  avoids  such  a  result.  The  meaning  of 
the  statute  is,  that,  ^'  in  calculating  a  majority,"  creditors 
whose  debts  do  not  exceed  $50  each  shall  be  reckoned 
in  calculating  the  majority  in  value,  but  shall  not  be 
reckoned  in  calculating  the  majority  in  number.  It  re- 
quires no  strained  reading  of  the  language  to  insert  the 
word  •*  calculating,"  in  each  instance,  between  the  word 
**  in  "  and  the  words  *  *  the  majority."  Such  is  the  sense, 
if  the  entire  clause  be  read  as  a  whole,  without  the  in- 
sertion of  the  word  ** calculating"  in  those  places,  and 
the  insertion  of  that  word  onl  v  makes  more  evident  what 
is  really  the  meaning  of  the  clause  as  a  whole. 

As,  in  this  case,  the  number  of  aU  the  creditors  to  be 
reckoned  was  13,  because  there  were  only  13  whose  debts 
exceeded  $50  each,  and  as  11  of  those  13  signed  in  con- 
firmation, the  resolution  was  duly  confirmed  by  the  sig- 
natures of  two-thirds  of  the  13,  and  the  proper  order 
will  be  entered  calling  the  second  meeting  of  the  cred- 
itors. 
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THE    STEAMSHIP   VIEGO. 

Collision  off  the  Jersey    Coast. — Schooner   and    Steamer. — Im- 
proper Change  of  Course. — Failure  to  Stop. 

A  schooner,  coming  up  the  Jersey  coast  towards  New  York,  came  up  into  the 
wind  and  hove  her  lead,  on  seeing  a  light  which  proved  to  be  the  masthead  light 
of  the  steamer  Virgo  coming  down ;  the  shooner  thus  showed  a  red  light  to 
the  steamer,  and  the  steamer  ported  her  helm  to  go  astern  of  the  schooner. 
The  schooner  then  filled  away  agtun,  directly  across  the  new  coarse  of  the 
steamer,  and  a  collision  resulted : 

Held,  That  the  schooner  was  in  fault,  no  necessity  for  heaying  the  lead  or  chang- 
ing her  coarse,  when  the  steamer  was  approaching,  being  shown ; 

That  the  steamer  was  not  in  fault  for  not  stopping  when  the  schooner  chana:ed  her 
course,  the  responsibility  of  stopping  or  going  ahead  being  forced  upon  her  by 
the  false  manoeuvre  of  the  schooner. 
• 

Benedict,  J.  This  action  is  brought  to  recover 
damages  for  injuries  sustained  by  the  schooner  Specula- 
tor in  a  collision  with  the  steamship  Virgo,  which  oc- 
curred off  the  Jersey  coast,  on  the  night  of  the  11th  of 
September,  1872.  The  steamer  was  at  the  time  bound 
to  the  southward  from  the  port  of  New  York.  The 
schooner  was  bound  from  San  Bias  to  the  port  of  New 
York.  At  the  place  of  collision  the  Delaware  light  ship 
bore  west  by  south,  about  20  miles  distant.  The  wind 
was  easterly  a  good  breeze ;  the  night  somewhat  dark. 
Tha  course  of  the  steamship  was  south  by  west  half  west. 
The  schooner  was  upon  her  starboard  tack,  sailing  close- 
hauled  upon  the  wind. 

The  evidence,  although  somewhat  meagre  and  char- 
acterized by  the  absence  of  the  testimony  of  important 
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witnesses,  discloses  clearly  that,  when  the  steamship 
came  within  seeing  dii^ance  of  the  schooner's  lights,  the 
schooner  was  displaying  towards  the  steamship  a  red 
light.    It  is  supposed  by  the  advocate  of  the  schooner, 
^  and  no  donbt  correctly,  that  this  was  owing  to  the  fact 
that  the  schooner  came  np  into  the  wind  at  the  time  the 
masthead  light  of  the  steamship  was  seen,  when  the  lead 
was  thrown,  because,  as  the  mate  says,  he  thonght  the 
light  might  be  a  light  on  shore.    The  steamship,  of 
course,  could  not  know  what  was  transpiring  on  board 
the  schooner,  and  her  right  as  well  as  her  duty  was  to 
act  upon  the  assumption  that  the  course  of  the  schooner 
was  correctly  indicated  by  the  red  light  which  she  dis- 
played towards  the  steamship.    The  course  thus  indi- 
cated by  the  schooner's  light,  was  across  the  course  of 
the  steamship  from  starboard  to  port.    The  steamship, 
naturally  and  properly,  therefore  ported  to  pass  astern 
of  the  schooner,  and  she  would,  by  this  means,  have 
avoided  her  had  the  direction  indicated  by  the  red  light 
been  maintained.    But  the  schooner,  after  heaving  the 
lead,  filled  away  again  upon  the  wind,  and  then  pre- 
sented her  green  light  to  the  steamship,  taking  a  course 
directly  across  the  course  which  the  steamship  had  taken 
upon  seeing  the  red  light.    Such  action  on  the  part  of  a 
sailing  vessel,  in  the  presence  of  a  steamship  in  the 
night,  is  negligence.    No  good  reason  is  seen  for  heav- 
ing the  lead  when  it  was  done,  and,  if  such  necessity  ex- 
isted, and  it  was  also  necessary  to  come  into  the  wind 
for  that  purpose,  it  was  not  necessary,  but  highly  im- 
proper, again  to  fill  away  across  the  course  of  a  steam- 
ship then  approaching,  whose  course  was  plainly  visible. 
I  have  no  difficulty,  therefoire,  in  holding  the  schooner 
in  fault.    The  only  question  in  the  case  is,  whether  the 
steamship  was  not  in  fault  for  not  stopping  in  time  to 
allow  the  schooner  to  cross  her  bows,  notwithstanding 
the  fault  of  the  schooner  in  being  upon  that  course.  No 
effort  was  made  to  stop  the  steamer  until  the  blow,  but 
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the  evidence  does  not  convince  me  that  this  was  a  fault. 
It  is  not  shown  that  the  distance  between  the  vessels, 
at  the  time  the  schooner  filled  away,  was  sufficient  to 
enable  the  steamship  to  avoid  her  by  stopping.  The 
sudden  change  of  the  schooner's  direction  cast  upon  the 
pilot  of  the  steamship  the  responsibility  of  instantly  de- 
ciding whether  he  would  be  most  likely  to  clear  her 
by  going  ahead  or  by  stopping.  Upon  the  evidence  I 
cannot  say  that  it  was  then  possible  to  avoid  her  in 
any  way  ;  and  if  it  could  now  be  seen  that  the  schooner 
would  have  been  cleared  by  a  few  feet,  had  the  steam- 
ship stopped  instead  of  going  ahead,  I  should  still  be 
unwilling  to  hold  the  steamship  responsible  for  an  er- 
ror of  judgment  in  a  determination  thus  forced  upon 
her  by  a  false  manoeuvre  on  the  part  of  the  schooner. 
I  must,  therefore,  dismiss  the  libel,  and  with  costs. 


For  libellants,  Scudder  dk  Ca/rter. 
For  claimants,  Sherwood  <b  Howland. 


DECEMBER,  1874. 

THE  STBAMTUG  NELLIE. 

Collision  at  Pier  ik  East  RiyxR.— Contributort  Negligknok. 

A  tug,  comiiig  np  the  East  riyer,  with  an  eleTfttor  in  tow,  sought  to  swing  the 
•leyfttor  into  the  proper  position  to  enter  a  slip,  and  in  so  doing  allowed  it  to 
touch  the  stem  of  a  barge  moored  at  the  end  of  the  pier  and  projecting.  The 
tng  had  full  knowledge  of  the  position  of  the  barge : 

Seld,  That  the  tng  was  responsible  for  the  damages  to  the  barge,  and  the  position 
of  the  latter  was  not  contributory  negligence,  it  not  being  shown  that  she  was 
not  rightfbDj  where  she  was. 

Bt.  Vol.  VIL— 82 
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BiiATOHFOBD,  J.  The  libellant,  as  owner  of  the  barge 
Hudson  Biver,  brings  this  suit  against  the  steamtug 
Nellie,  to  recover  for  the  damages  sustained  by  him 
through  a  collision,  wherein  the  barge  was  injured,  on  the 
5th  of  May,  1873.  The  barge  was  lying  at  the  outer  end 
of  pier  45,  East  river,  with  her  stem  down,  teking  in 
cargo.  The  tug,  with  an  elevator  lashed  to  her  star- 
board side,  came  up  the  river  and  rounded  to,  for  the 
purpose  of  going  into  the  slip  next  below  pier  45,  and 
then  proceeded  to  enter  such  slip,  the  tide  being  flood, 
and  intentionally  brought  the  side  of  the  elevator  in 
contact  with  the  barge,  for  the  purpose  of  swinging  the 
elevator  around  with  the  tide,  so  that  it  might  be  shoved 
bow  forward  into  the  slip.  The  libel  alleges,  that  the 
tide  swung  the  tug  and  the  elevator  around  under  the 
stern  of  the  barge,  and  that  the  rudder  post  and  a  pintle 
of  the  barge  were  broken. 

The  answer  sets  up,  as  faults  in  the  barge,  causing  or 
contributing  to  the  collision,  that  the  barge  was  improp- 
erly berthed  at  an  exposed  and  dangerous  place  at  the 
end  of  the  pier ;  that  her  stern  projected  beyond  the 
side  of  the  pier  and  into  the  space  where  the  tug  and  the 
elevator  had  a  right  of  way  ;  that  the  barge  was  so  im- 
properly trimmed,  that  her  rudder  and  its  appurtenances 
were  lifted  above  the  water  line,  and  exposed  to  danger, 
and  deprived  of  the  protection  of  the  fantail  of  the 
barge ;  and  that  the  barge  was  not  provided  with  fenders 
over  her  stem. 

It  is  satisfactorily  established  by  the  evidence,  that 
the  elevator,  moved  by  the  tug,  struck  the  rudder  of  the 
barge  and  did  the  damage  complained  of.  If  the  tug 
and  the  elevator  were  to  enter  the  slip  on  a  strong  flood 
tide,  it  was,  undoubtedly,  necessary  for .  them  to  ma- 
noeuvre as  they  did.  But  the  barge  was  in  full  view.  If 
she  was  down  by  the  head,  and  her  stem  was  raised,  her 
condition  and  position  were  plainly  visible.  The  tug 
assumed  the  risk  of  entering  the  slip  without  injuring 
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the  barge.  If  the  barge  was  exposed,  by  being  at  the 
end  of  the  pier  and  by  having  her  stem  projecting  into 
the  water  space  of  the  slip,  such  exposure  made  it  in- 
cnmbent  on  the  tug  to  exercise  the  greater  caution. 
The  barge  was  helpless.  It  is  not  shown  that  she  was 
not  rightfully  where  she  was.  The  tug  had  no  such 
right  of  way  as  conferred  upon  her  the  right  to  injure 
the  barge,  without  being  responsible  for  such  injury.  It 
is  shown  that  the  barge  had  in  position  all  customary 
fenders. 

There  must  be  a  decree  for  the  libellant,  with  a  refer- 
ence to  a  commissioner  to  ascertain  the  damages. 


WiUiam  J.  HasJeetty  for  the  libellant. 
Samuel  G.  Courtney^  for  the  claimant. 


DECEMBER,  1874. 

THE  STEAM  PEEET-BOAT  D.  S.  GEEGOET. 

Collision  on  Hudson  Rivbr. — Ferry-boats. — ^Crossing  Coursxs.^— 

•  Foo. 

Two  ferry-boats,  the  P.  and  the  G.,  were  bonnd  from  their  respectivo  alips  on  the 
New  York  side  of  the  Hudson  riyer  to  their  slips  on  the  New  Jersey  side. 
Their  courses  crossed  each  other,  the  P.  having  the  G.  on  her  starboard  side. 
It  was  night.  There  was  a  dense  fog,  and  the  tide  was  ebb.  Each  yessel  was 
blowing  her  steam  whistle,  and  each  pilot  heard  the  whistle  of  the  other  boat, 
and  understood  from  it  that  another  steamboat  was  crossing  his  course.  The 
pilot  of  the  P.,  when  he  heard  the  whistle,  stopped  his  boat  and  continued  to 
blow  his  whistle,  and,  as  the  other  whistle  indicated  the  nearer  approach  of  the 
other  boat,  he  backed  his  boat  before  he  saw  the  lights  of  the  other  boat,  and 
the  wheels  of  his  boat  were  rcTolying  backward  when  the  collision  occurred. 
The  pilot  of  the  G.  did  not  slow  or  stop  his  boat  when  he  heard  the  whistle  of 
the  P.y  but  kept  on  at  the  same  speed  as  before,  the  tide  bearing  his  boat  down 
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on  the  P.,  and  did  not  stop  or  back  his  eogioe  tiU  he  saw  the  lights  of  the  P. 
The  G.  stnick  the  P.  on  the  starboard  side: 

Hdd^  That  the  19th  (now  28d)  Rule  has  no  application  to  a  case  of  snch  a  dense 
fog ;  and,  though  it  wonid  haye  been  the  daty  of  the  G.  to  haye  kept  on,  with- 
out alteration  of  h^  course,  if  the  P.  coald  haye  seen  and  known  her  exact 
position,  the  pilot  of  the  G.  was,  under  these  drcumstances,  in  fault  for  not 
sooner  stopping  and  backing  his  engine; 

That  the  P.  could  not  be  held  in  fault  for  not  haying  ayoided  the  G.,  when  she,  by 
stopping  her  headway,  was  obeying  the  16th  (now  21st)  Rule,  which  required 
her  to  go  at  a  moderate  speed  in  a  fog ; 

That  the  nayigation  of  the  P.  was  without  fault,  and  the  G.  must  be  held  respon- 
sible for  the  collision. 

BiiATOHFOBD,  J.  The  Erie  Bailway  Oompany,  as 
owners  of  the  steam  ferry-boat  Pavonia,  bring  this  suit 
against  the  steam  ferry-boat  D.  S.  Gregory,  to  recover 
for  the  damages  sustained  by  them  in  consequence  of  a 
collision  which  took  place  between  those  two  ferry- 
boats, in  the  Hudson  river,  on  the  morning  of  January 
3d,  1873,  at  about  7  o'clock.  The  Pavonia  was  on  a  trip 
from  the  foot  of  Chambers  street.  New  York,  to  her  slip 
at  Pavonia,  on  the  New  Jersey  side.  The  D.  S.  Gregory 
was  on  a  trip  from  the  foot  of  Desbrosses  street.  New 
York,  to  her  slip  at  Jersey  City,  on  the  New  Jersey  side. 
Desbrosses  street  being  higher  up  the  river  than  Cham- 
bers street,  and  the  Pavonia  slip  being  higher  up  the 
river  than  the  Jersey  City  slip,  the  courses  of  the  two 
boats  crossed  each  other.  The  tide  was  ebb,  and  there 
was  a  dense  fog  at  the  time.  Both  vessels  were  side- 
wheel  boats.  The  Pavonia  was  struck  on  her  starboard 
side  a  little  forward  of  her  starboard  wheel,  the  D.  S. 
Gregory  going  in  under  her  guard,  and  knocking  a  large 
hole  in  her. 

The  libel  avers,  that,  immediately  before  the  col- 
lision, the  pilot  of  the  Pavonia  heard  a  steam  whistle, 
which  proved  to  be  the  steam  whistle  of  the  D.  S. 
Gregory,  and  which,  from  the  sound,  indicated  that  the 
D.  S.  Gregory  was  proceeding  directly  across  the  track 
of  the  Pavonia ;  that  thereupon  the  pilot  of  the  Pavonia 


DECEMBER.  1874.  601 


The  Steam  Ferry-boat  D.  S.  Gregory. 


immediately  caused  her  engine  to  be  stopped,  and  she 
'  had  come  to  a  stop  before  the  collision,  and  was  backing 
at  the  time  of  the  collision  ;  that,  in  the  mean  time,  her 
fog-whistle  was  continually  sounded,  and  as  rapidly  as 
possible ;  that  the  persons  navigating  the  D.  S.  Gregory, 
disregarding  the  signal  of  the  Paronia,  bore  rapidly  and 
directly  down  upon  the  Pavonia,  apparently  at  full 
speed,  immediately  on  observing  which  the  pilot  of  the 
Pavonia  reversed  his  engine,  but,  owing  to  the  density 
of  the  fog,  and  the  speed  of  the  D.  S.  Gregory,  and  her 
near  proximity  before  she  was  discovered,  he  was  unable 
to  get  out  of  the  way  of  the  D.  S.  Gregory ;  that  the 
collision  was  occasioned  by  negligence,  inattention  and 
want  of  care  and  skill  on  the  part  of  the  D.  S.  Gregory  ; 
that  she  was  running  at  a  dangerous  and  improper  rate 
of  speed,  under  the  circumstances,  rendering  it  impossi- 
ble for  her  to  avoid  the  collision  when  the  position  of 
the  Pavonia  was  discovered ;  that  the  persons  navigat- 
ing the  D.  S.  Gregory  were  negligently  inattentive  to 
the  fog  signals  of  the  Pavonia,  by  due  attention  to 
which  the  position  of  the  Pavonia  might  have  been 
known  to  the  D.  S.  Gregory,  and  the  collision  avoided  ; 
and  that  the  collision  was  not  occasioned  by  any  fault  on 
the  part  of  the  Pavonia. 

The  answer  avers,  that  the  I>.  S.  Gregory,  as  she  pro- 
ceeded, heard,  from  time  to  time,  off  her  port  hand,  a 
whistle,  which  was  believed  to  be  from  a  ferry-boat 
crossing  from  New  York  to  New  Jersey ;  that  the  D.  S. 
Gregory  kept  steadily  on  her  course,  slowly  feeling  her 
way  along,  and  blowing  her  whistle  at  short  intervals, 
until  she  made  a  green  light  ahead  and  very  close ;  that 
the  bell  of  the  D.  S.  Gregory  was  then  rung  to  stop  and 
back,  and  about  four  revolutions  were  made  before  the 
vessels  came  together ;  that,  if  the  Pavonia  had  been  on 
her  usual  and  proper  course  to  her  slip  on  the  New 
Jersey  side,  on  an  ebb  tide,  or  had  she  kept  steadily  on 
the  course  she  was  on,  or  had  she  stopped  in  time,  or 
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backed  when  her  green  light  was  first  seen,  no  collision 
could  have  taken  place ;  that  she  did  not  back  until  the 
collision  had  taken  place  or  the  vessels  were  in  the  act 
of  striking ;  that,  as  the  courses  of  the  two  vessels  w&e 
crossing,  and  the  Pavonia  had  the  D.  S.  Gregory  on  her 
starboard  side,  it  was  her  duty  to  avoid  the  D.  8.  Greg- 
ory ;  that  the  collision  was  occasioned  by  carelessness 
and  want  of  skill  on  the  part  of  those  navigating  the 
Pavonia,  she  having  at  the  time  no  lookout,  or  from 
inevitable  accident ;  and  that  the  navigation  of  the  B. 
8,  Gregory  was  without  fault,  she  having  a  careful  look- 
out and  a  competent  pilot,  and  running  at  a  slow  rate  of 
speed,  and  constantly  blowing  her  whistle,  and  stopping 
and  backing  immediately  upon  making  the  green  light 
of  the  Pavonia. 

The  evidence  in  the  case  is  clear  and  abundant  to 
ostabliHh  that  the  D.  S.  Gregory  was  solely  in  fault  for 
the  collision.  The  case  was  not,  as  is  suggested  in  the 
answer,  one  of  inevitable  accident.  There  was,  it  is 
true,  a  very*thick  fog,  and  its  existence  required,  on  the 
part  of  both  boats,  the  exercise  of  great  care  and  cau- 
tion in  navigation ;  but  all  the  circumstances  indicate 
that  the  collision  would  have  been  avoided,  or  would 
have  produced  no  injury,  if  the  D.  8.  Gregory  had  been 
as  cautious  and  prudent  as  the  Pavonia.  Eacb  boat 
knew  that  the  other  was  running  on  a  regular  ferry. 
The  Pavonia  knew  that  if,  as  she  proceeded  on  her  way, 
she  hoard  a  whistle  off  her  starboard  hand,  such  whistle 
was  quite  likely  to  be  from  a  boat  proceeding  from  Des- 
brosses  street  to  Jersey  Oity,  on  a  course  crossing  the 
course  of  the  Pavonia.  The  Pavonia  heard  such  whistle 
on  her  starboard  hand,  she  having  been  before  that  time 
running  slowly  and  blowing  her  own  whistle.  When 
she  heard  the  whistle  from  the  other  boat,  she  stopped 
her  engine,  and  continued* to  blow  her  own  wliistle.  As 
the  sound  of  the  whistle  from  the  other  boat  indicated 
the  nearer  approach  of  the  other  boat,  the  Pavonia's 
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engine  was  backed.  This  was  done  before  the  Pavonia 
discovered  the  light  of  the  D.  S.  Gregory,  and  the 
wheels  of  the  Pavonia  were  revolving  backward  when 
the  vessels  struck.  In  like  manner,  the  D.  S.  Gregory 
knew,  that  if,  as  she  proceeded  on  her  way,  she  heard  a 
whistle  off  her  port  hand,  such  whistle  was  quite  likely 
to  be  from  a  boat  proceeding  from  Chambers  street  to 
Pavonia,  on  a  course  crossing  the  course  of  the  D.  S. 
Gregory.  The  D.  S.  Gregory  heard  such*whistle  on  her 
port  hand,  yet  she  kept  on,  at  the  same  speed  as  before, 
the  tide  aiding  to  carry  her  down  upon  the  Pavonia,  and 
did  not  stop  or  back  until  she  discovered  the  light  of 
the  Pavonia.  The  character  of  the  wound  inflicted  on 
the  Pavonia  indicates  what  the  force  of  the  headway  of 
the  D.  S.  Gregory  must  have  been,  the  Pavonia,  because 
of  her  having  been  previously  stopped,  in  the  ebb  tide, 
and  then  having  backed  before  she  saw  the  light  of  the 
D.  S.  Gregory,  not  having  any  forward  motion.  It  was 
reckless  in  the  D.  S.  Gregory  to  so  navigate.  It  was  her 
duty  to  have  stopped  sooner,  as  the  Pavonia  did,  and 
the  more  because  she  was  moving  with  the  tide.  If  she 
had  sooner  stopped,  so  that  her  motion  towards  the  Pa- 
vonia would  have  been  only  that  of  the  tide,  no  material 
damage  could  have  ensued  from  the  collision. 

There  is  no  evidence  to  show  that  the  Pavonia  was 
not  in  the  place  and  on  the  course  where  she  might  prop- 
erly have  been  looked  for  if  there  had  been  no  fog.  It  is 
sought  to  be  imputed  to  her,  as  a  fault,  that  she  did  stop, 
and  that  she  did  not  proceed  with  unabated  speed ;  and 
it  is  claimed,  that,  if  she  had  not  stopped,  she  would,  at 
the  time  of  the  collision,  have  been  beyond  the  reach  of 
the  D.  S.  Gregory,  and  that  it  was  the  duty  of  the  D.  S. 
Gregory  to  proceed  on  her  course,  because  it  was  her 
duty  to  keep  her  course,  and  not  embarrass  the  Pavonia 
in  discharging  her  duty  of  keeping  out  of  the  way  of  the 
D.  S.  Gregory,  because  she  had  the  D.  S,  Gregory  on  her 
starboard  side,  and  the  courses  of  the  two  vessels  were 
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crossing.  The  mle  thus  invoked  has  no  application  to  a 
case  of  such  a  fog.  If  the  Pavonia  conld  have  seen  and 
known  the  exact  position  of  the  D.  S.  Oregory,  then  the 
rule  would  have  been  applicable.  But,  having  stopped, 
on  hearing  the  approach  of  the  D.  S.  Gregory,  and  then 
having  backed,  the  P.  S.  Gregory  being  all  the  time  in- 
visible because  of  the  fog,  the  Pavonia  cannot  be  held 
responsible  at  all  events  for  not  having  avoided  the  D. 
S.  Gregory,  when  she  was  obeying  the  other  rule,  of 
going  at  a  moderate  speed  in  a  fog,  by  stopping  her 
headway  entirely,  while  the  D.  S.  Gregory  was  not  going 
at  a  moderate  speed  in  the  fog,  and  was  maintaining,  of 
herself  and  with  the  tide,  such  a  speed  as  made  it  impos- 
sible for  the  Pavonia  to  discover  her  in  season  to  avoid 
her.  If  the  Pavonia  had  kept  on,  instead  of  stopping 
and  then  backing,  it  would  have  been  impossible  not  to 
have  held  her  to  have  been  in  fault. 

There  must  be  a  decree  for  the  libellants,  with  a  ref- 
erence to  a  commissioner,  to  ascertain  the  damages  sus- 
tained by  them  by  the  collision. 

WiUiam  D.  Shipman,  for  the  libellants. 
Wdcame  22.  Beebe^  for  the  claimants. 
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Composition  in  Bankruptct. 

Creditors  opposed  the  confirmation  by  the  Conrt  of  a  proposed  composition  which 
had  been  accepted  at  the  meeting  of  creditors  duly  called,  becanse  of  real 
estate  said  to  belong  to  the  bankrupt  R.,  in  New  Orleans  and  Mississippi,  which 
was  not  reckoned  in  the  assets,  and  would  be  enough,  if  reckoned,  to  warrant  the 
payment  of  a  larger  percentage  upon  composition : 

ffeld,  that,  as  it  was  doubtful  whether  the  bankrupt  had  any  interest  in  the  real 
estate,  which  could  be  reached  by  an  assignee  in  bankruptcy,  and  as  it  was  clear 
that  it  could  only  be  reached  by  long  and  expensiye  litigation,  and  as  the 
creditors,  with  full  knowledge  of  the  facts,  voted  with  g^at  unanimity  to  ac- 
cept the  composition  offered,  no  sufficient  reason  was  shown  why  the  Court 
should  refuse  to  confirm  it.* 

Blatghfobd,  J.  The  question  to  be  decided  in  this 
case  is;  whether  the  proposed  composition  is  for  the  best 
interest  of  all  concerned,  and  whether,  for  any  reason 
shown,  it  cannot  proceed  without  injustice  to  the  credit- 
ors. The  only  reason  urged  why  the  Court  should 
refuse  to  accept  and  confirm  the  composition,  is  the 
suggestion  that  Beiman  has  real  estate  in  New  Orleans 
and  other  real  estate  in  Mississippi,  of  a  value  sufficient 
to  warrant  the  payment  of  a  larger  sum  in  composition 
than  that  proposed,  such  real  estate  not  having  been 
reckoned  as  among  the  assets  of  Beiman,  in  arriving  at 
the  composition  proposed. 

The  real  estate  in  Mississippi  is  too  small  in  value  to 
be  worthy  of  consideration,  in  respect  of  any  existing 
right  of  property  of  Beiman  in  it. 

As  to  the  real  estate  in  New  Orleans,  while  I  incline 

*  This  decision  was  affirmed  by  the  Circuit  Court,  on  rcTiew  (12  Match,  O,  O. 
JL  662). 
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very  strongly  to  the  opinion  that  Beiman  has  no  interest 
in  it  which  can  be  reached  by  any  of  his  present  credit- 
ors, or  by  an  assignee  in  bankruptcy  representing  them, 
it  is  sufficient  to  say  that  it  appears  to  be  very  doabtfal 
whether  the  property  could  be  reached  by  or  for  the 
creditors  ;  that  it  is  certain  it  could  be  so  reached  only 
after  strenuous  and  expensive  litigation  ;  and  that  the 
creditors  have,  after  a  full  hearing  and  a  thorough  inves- 
tigation, and  in  view  of  the  alleged  existence  of  the  New 
Orleans  property  as  property  of  Beiman  liable  to  their 
claims,  affirmed,  with  striking  unanimity,  the  propriety 
of  accepting  the  composition.  I  must,  therefore,  hold 
that  it  is  for  the  best  interest  of  all  concerned  that  the 
composition  be  confirmed,  and  that  is  not  shown  that  it 
cannot  proceed  without  injustice  to  the  creditors. 
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Bill  ot  Ladikq. — Exokbsits  Leakage. — Neouoence. — Joinder  of 

■ 

Actions, 

A  quantity  of  sherry  wind  was  brought  from  Cadiz  to  New  York,  under  bills  of 
lading  which  contained  the  words  "shipped  in  good  order  and  well  con- 
ditioned/' to  be  "delivered  in  like  good  order  and  well  conditioned,  daugera  of 
the  seas  excepted,"  and  also  the  words,  "  weight  and  contents  unknown,  and  not 
accountable  for  ayerage  leakage  and  breakage."  The  casks  were  delivered  to 
consijirnees  to  whom  the  bills  of  lading  had  been  transferred,  bat  they  refused 
to  pay  the  freight.  The  master  of  the  vessel  filed  a  libel  against  the  goods  and 
the  consignees,  to  recover  the  freight.  It  appeared,  that  wben  the  casks  were 
discharged,  part  of  them  were  entirely  empty,  and  others  partially  empty  and 
leaking,  and  that  the  casks  were  "  inferior  and  shaky  *'  casks.  No  evidence 
was  offered  as  to  the  condition  of  the  casks  when  shipped.     An  exception  was 

.  taken  to  the  libel  because  it  joined  a  cause  of  action  in  rem  with  one  in  per- 
ionam: 
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Hdd,  that,  as  the  cause  of  action  arose  oat  of  a  contract  which,  if  the  respondents 
were  liable  on  it»  also  bound  the  property,  and  as  .the  respondents  claimed  the 
property,  there  was  no  reason  for  not  joining  the  causes  of  action ; 

That  there  was  no  evidence  to  show  that  the  casks  delivered  empty  and  partly 
empty  were  not  empty  and  partly  empty  when  shipped ; 

That  there  was  no  evidence  that  the  leakage  of  the  casks  was  greater  than  "  aver- 
age;" 

That,  to  resist  successfully  the  claim  of  the  vessel  for  freight,  it  must  be  shown 
affirmatively  that  the  loss  resulted  from  negligence  on  her  part ; 

That  such  negligence  had  not  been  shown,  and  the  libellant  was  entitled  to  the 
freight 

Blatchfokd,  J.  The  libellant,  as  master  of  the  bark 
Hudson,  brings  this  libel  against  a  quantity  of  sherry 
wine  and  its  consignees,  to  recover  freight  and  primage 
amounting  to  $866  25  in  gold,  for  transporting  said  wine, 
630  quarter  casks,  in  said  vessel  from  Cadiz  to  New  York, 
in  April,  1873,  under  bills  of  lading  which  were  trans- 
ferred to  the  respondents.  The  bills  of  lading  describe 
the  goods  as  ^' quarter  casks  of  sherry  wine,"  and  con- 
tain the  words,  "  shipped  in  good  order  and  well  con- 
ditioned," so  many  casks  of  sherry  wine,  and  the  words, 
"  to  be  delivered  in  the  like  good  order  and  well  condi- 
tioned," dangers  of  the  seas  excepted.  On  the  bills  of 
lading  are  stamped  the  words,  *'  weight  and  contents  un- 
known, and  not  accountable  for  average  leakage  and 
breakage."  The  libel  alleges  that  the  casks  of  sherry 
wine  were  "  to  be  delivered,  the  dangers  of  the  seas  ex- 
cepted, in  like  good  order  as  they  were  received ; "  that 
"the  said  sherry  wine-was  deli\rered  in  like  good  order 
and  condition,  and  the  same  was  duly  received  and  en- 
tered by  the  said  consignees  in  the  custom  house  of  the 
port  of  New  York,  and  were  ordered  into  the  bonded 
warehouse,  to  be  held  for  the  payment  of  the  duties 
thereon,  where  the  same  now  are ; "  and  that  the  con- 
signees, the  respondents,  haVe  not  paid  the  $866  25. 

The  answer  excepts  to  the  libel,  because  it  joins  a 
cause  of  action  against  the  property,  in  rem,  with  one 
against  the  respondents,  in  personam.    This  exception  is 
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overrnled.  The  cause  of  action  arises  oat  of  a  contract 
which,  if  the  respondents  are  liable  on  it,  also  binds  the 
property,  and  the  respondents  claim  the  property. 
There  is  no  good  reason  for  not  joining  the  causes  of 
action. 

The  answer  (which  is  put  in  by  the  riespondents  as 
such,  and  as  claimants  of  the  wine)  alleges  that  the  wine 
was  delivered  at  New  York  in  a  damaged  condition  ;  that 
only  a  part  of  the  same  was  delivered ;  that  such  loss 
and  damage  was  not  caused  by  any  of  the  exceptions  in 
the  bill  of  lading,  but  from  some  cause  which  the  ship 
was  bound  in  law  to  provide  against ;  that  the  damage 
was  more  than  the  amount  of  freight ;  that  the  damage 
ought  to  be  recouped  from  the  freight ;  and  that  there  is 
nothing  due  to  the  libellant  or  to  the  vessel. 

At  the  trial,  it  was  admitted  that  the  630  casks,  with- 
out reference  to  what  was  in  them,  were  delivered  from 
the  ship  at  New  York,  and  were  taken  to  the  bonded 
warehouse  of  the  United  States  there,  and  there  placed 
in  the  custody  of  the  officers  of  the  customs.  A  witness 
for  the  libellants  testified :  ''  I  discharged  the  630  casks ; 
they  were  not  in  very  good  order ;  part  of  them  were 
wholly  empty  ;  part  of  them  were  partly  empty ;  almost 
all  of  them  required  coopering ;  they  came  out  in  very 
bad  order ;  a  portion  of  the  casks  were  leaking ;  I  con- 
sidered them  to  be  inferior  casks;  they  looked  like 
shaky  casks ;  they  were  in  the  between  decks ;  I  looked 
at  them  in  the  between  decks ;  they  were  leaking  then 
in  the  between  decks ;  the  wine  was  running  over  the 
between  decks."  It  was  also  shown  that  one  of  the 
claimants  and  respondents,  when  called  upon,  on  behalf 
of  the  libellants,  to  pay  the  freight  and  primage,  soon 
after  the  casks  were  delivered,  declined  to  pay  it,  stating, 
as  a  ground  of  refusal,  alleged  damage  to  the  cargo.  No 
testimony  was  put  in  by  the  defence. 

The  allegation  of  the  answer,  that  the  wine  was  de- 
livered at  New  York  in  a  damaged  condition,  that  is, 
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that  such  as  was  delivered  was  damaged,  is  not  sup- 
I)orted  by  any  evidence.  The  only  question  is  as  to 
whether  any  loss  of  wine  is  shown  for  which  the  ship  is 
responsible.  The  casks  were,  all  of  them,  delivered  by 
the  ship.  The  ship  had  no  knowledge  or  information  as 
to  the  quantity  of  the  contents  of  the  casks  when  they 
were  laden,  nor  is  there  any  evidence  as  to  such  quantity. 
A  bill  of  lading  for  so  many  casks  of  wine  by  no  means 
implies  that  the  casks  are  full  of  wine.  Part  of  the  casks 
were  wholly  empty  when  unladen.  But  there  is  nothing 
to  show  that  those  particular  casks  may  not  have  been 
wholly  empty  when  laden.  Part  of  the  casks  were  partly 
empty  when  unladen.  But  there  is  nothing  to  show  that 
those  particular  casks  may  not  have  been  partly  empty 
when  laden.  The  evidence  is,  that  the  casks  were  in  bad 
order  when  unladen ;  that  most  of  them  required  coop- 
ering ;  that  a  portion  of  them  were  leaking  in  the  ves- 
sel ;  and  that  the  wine  which  had  so  leaked  out  was  run- 
ning over  the  between  decks. 

Under  the  bills  of  lading  the  ship  is  not  responsible 
for  '*  average  leakage."  There  is  no  evidence  in  this  case 
that  the  leakage  was  greater  than  average  leakage. 
Such  a  clause  in  the  bill  of  lading  does  not  cover  leakage 
from  negligence  in  the  vessel,  in  the  stowing  or  handling 
of  the  casks.  But  it  is  for  the  shipper  who  resists  pay- 
ment of  the  freight  to  show  such  negligence  (Dedekam 
V.  Vose,  3  BUtch.  C.  C.B.U;  The  David  &  Caroline,  5 
Id.  266 ;  The  Delhi,  4  Benedict,  347).  The  statement  in 
the  bill  of  lading,  that  the  casks  were  *'in  good  order 
and  well  conditioned,"  extends  only  to  their  apparent 
external  condition,  excluding  any  implication  as  to  their 
intrinsic  soundness  and  sufficiency  (Olark  v.  Barnwell,  12 
Howard,  272,  283 ;  The  Oolumbo,  3  Blatchf.  C.  C.  B.  521 ; 
The  Olbers,  3  Benedict,  151).  It  is  therefore  open  to  the 
vessel  to  show  the  defectiveness  of  the  casks.  The 
evidence  is  that  the  casks  were  ^ inferior"  casks  and 
^* shaky"  casks.    This  would  seem  to  be  sufficient  to 
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account  for  the  leakage.  But,  on  the  ground  that,  un- 
der these  bills  of  lading,  negligence  on  the  part  of  the 
vessel  must  be  affirmatively  shown  by  the  owners  of  the 
wine,  in  order  to  resist  successfully  the  claim  by  the  ves- 
sel for  the  freight  money,  and  that  such  negligence  has 
not  been  shown,  I  direct  a  decree  for  the  libellants  for 
$866  25  gold,  with  interest  and  costs. 

C.  2>.  AdamSj  for  the  libellant. 

TF.  R.  Beebe^  for  the  claimants  and  respondents. 


DECEMBER,  18H. 

THE  STEAMBOAT  OTTY  OP  HAETFOED. 

Collision. — ^Costs. — Apportionment  of  Damages. 

In  a  coKision  case;  both  vessels  were  held  to  have  been  in  fault,  and  an  appor- 
tionment of  the  damages  was  decreed.  No  cross-libel  bad  been  filed,  and  the 
libellant  recovered  half  bis  damages.    He  now  applied  for  costs: 

Held,  That  the  general  mle  in  this  District^  in  such  cases,  is,  that  costs  will  be 
allowed  to  the  party  who  recovers. 

Blatohfobd,  J.  This  is  a  libel  for  a  collision.  The 
Court  held  that  both  vessels  were  in  fault,  and  directed 
the  damages  to  be  apportioned.  The  libellants'  damages 
are  fixed  at  $2,209  89,  and,  as  the  claimants'  vessel  sus- 
tained no  damage,  the  libellants  are  entitled  to  recover 
the  one-half  of  the  above  amount.  The  libellants  ask 
that  they  may  have  costs  in  the  cause. 

In  Hay  v.  La  Neve  (2  Shawns  Scotch  Appeal  CaseSy  395), 
both  vessels  were  held  in  fault,  and  the  House  of  Lords 
decreed  that,  as  both  vessels  were  in  fault,  the  loss 
should  be  borne  equally  by  both  parties,  and  that  each 
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party  sbonld  pay  their  own  costs.  The  same  rule  was 
followed  in  The  Monarch  (1  W.  Rob.  21).  In  The  Kival 
(1  SjpragvSy  128),  the  Oonirt  held  that  both  vessels  were 
in  fault ;  that  the  whole  damage  should  be  equally  di- 
vided between  them ;  and  that  one  of  the  vessels,  which 
the  Oourt  held  to  be  most  in  fault,  should  bear  all  the 
costs.  But  in  Lenox  v.  Winisimmet  Oo.  (1  Spr<igv€j 
160),  the  same  Oourt  held  both  vessels  in  fault,  and  di- 
vided equally  between  them  the  aggregate  damage  to 
both,  and  decreed  that  each  party  pay  one-half  of  the 
costs.  In  Foster  v.  The  Miranda  (1  Newberry^  227),  the 
loss  was  equally  divided,  and  costs  were  allowed  to 
neither  party,  each  being  left  to  pay  his  own.  In  The 
Favorita  (4  Benedict^  134),  both  vessels  were  held  to  be  in 
fault,  and  the  damages  were  divided.  As*  to  costs,  the 
District  Court  says :  '^  The  case  is  one  of  mutual  fault, 
and  although  I  entertain  no  doubt  as  to  the  propriety, 
in  a  proper  case,  of  mitigating  the  effect  of  the  rule  of 
equal  division  of  loss,  in  cases  of  mutual  faults,  by 
awarding  full  costs  to  either  party,  I  do  not  consider 
that  the  present  case  called  for  any  deviation  from  the 
practice,  which  is  to  refuse  costs  to  both  parties,  when 
both  are  equally  in  fault." 

In  this  District  the  practice  has  been  to  allow  costs, 
in  a  case  of  this  kind,  to  the  party  who  recovered,  even 
though  the  amount  he  recovered  was  diminished  by  the 
application  of  the  doctrine  of  apportionment  because  of 
mutual  fault.  I  consider  this  practice  to  be  sustained 
by  the  recent  decision  of  the  Supreme  Court  in  the  case 
of  The  Sapphire  (18  Wallace,  51).  The  Euryale  sued  the 
Sapphire  for  a  collision,  claiming  $15,000  damages.  There 
was  no  cross-libel,  nor  did  the  Sapphire  set  up,  in  the 
answer,  that  she  had  been  damaged.  The  Euryale  had 
a  decree  in  the  District  Court  for  $15,000  damages.  The 
Circuit  Court  affirmed  it.  On  appeal,  the  Supreme  Court 
held  that  "  both  parties  were  in  fault,  and  that  the  dam- 
ages ought  to  be  equdrlly  divided  between  them,"  and 
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directed  that  a  decree  should  be  entered  **  in  conformity 
with  this  opinion."  The  Gircnit  Court  thereupon  en- 
tered a  decree  in  favor  of  the  Enryale  for  $7,500,  and  for 
her  costs  in  the  District  andOircuit  Courts,  lass  the  costs 
of  the  appeal  by  the  Sapphire  to  the  Supreme  Court. 
The  Sapphire  appealed  again  to  the  Supreme  Court,  al- 
leging, as  errors,  that  no  damage  to  the  Sapphire  was 
taken  into  consideration,  and  that  costs  in  the  Courts 
below  were  allowed  to  the  Enryale.  For  the  Sapphire  it 
was  contended,  that,  in  collision  cases,  where  both  par- 
ties were  in  fault,  each  should  pay  his  own  costs.  The 
Supreme  Court  held  that  the  only  damages  which  could 
be  divided  in  that  particular  case  were  those  sustained 
by  the  Enryale.  As  to  the  costs  the  Court  say :  *'  The 
appellants  further  complain  that  it  was  erroneous  to  al- 
low the  libellant  his  costs  in  the  District  and  Circuit 
Courts,  deducting  therefrom  tike  costs  allowed  them  by 
this  Court-^i.  «.,  the  costs  of  the  reversal  of  the  former 
decree.  We  do  not  perceive,  however,  in  this,  any  such 
error  as  requires  our  interposition.  Costs  in  admiralty 
are  entirely  under  the  control  of  the  Court.  They  are 
sometimes,  from  equitable  considerations,  denied  to  the 
party  who  recovers  his  demand,  and  they  are  sometimes 
given  to  a  libellant  who  fails  to  recover  anything,  when 
be  was  misled  to  commence  the  suit  by  the  act  of  the 
other  party.  Doubtless,  they  generally  follow  the  de- 
cree, but  circumstances  of  equity,  of  hardship,  of  op- 
pression, or  of  negligence,  induce  the  Court  to  depart 
from  that  rule  in  a  great  variety  of  cases.  In  the  present 
case,  the  costs  allowed  to  the  libellant  were  incurred  by 
him  in  his  effort  to  recover  what  has  been  proved  to  be 
a  just  demand,  and  a  denial  of  them  under  the  circum- 
stances of  the  case,  would,  we  think,  be  inequitable.'* 
The  libellants  must  have  a  decree  for  their  costs. 


W.  E.  Darling,  for  the  libeUants. 
E.  L.  Owen,  for  the  claimants. 


DECEMBER,  1874.  513 


Id  the  Matter  of  Thomas  McKeon,  a  Bankrupt. 


DECEMBER,   1874. 

IN    THE    MATTER    OP   THOMAS   MoKBON/ 

A   BANKRUPT. 

DUOOVTINUANOE   OF   BaNKRUPTCF     PROOSEDINaS   AFTER   COMPOSITION » 
^DlFFBRENOB    BETWEEN  VOLUNTARY  AND   INVOLUNTARY  CaSES. 

What  Assent  is  Necessary. 

On  November  llth«  1874,  McK  filed  a  Toluotary  petition  in  bankruptcy,  and 
ivas  adjudged  a  bankrupt,  and  surrendered  his  property  to  the  register.  He 
then  proposed  to  his  creditors,  under  the  provisions  of  section  17  of  the  bank- 
ruptcy amendment  Act  of  June  22d,  1874,  a  composition  of  his  debts,  on  the 
payment  of  thirty  cents  on  the  dollar,  to  be  paid  in  cash.  No  time  of  payment 
was  specified.  The  composition  was  accepted  by  the  creditors  and  confirmed 
by  the  Court  on  December  15th,  1874.  The  bankrupt  then  presented  to  the 
Court  a  petition,  praying  that  the  bankraptcy  proceedings  might  be  discon- 
tinued and  his  property  restored  to  him,  to  enable  him  to  carry  out  the  terms 
of  the  composition,  and  a  majority  in  number  and  amount  of  his  creditors  joined 
in  the  prayer: 

HMt  That,  even  if  the  14th  section  of  the  bankruptcy  amendment  Act  of  June 
22d,  1874,  should  be  held  to  relate  to  voluntary  as  well  as  involuntary  proceed* 
ings,  still  it  would  be  necessary  that  there  should  be  notice  to  all  the  creditors,, 
and  a  hearing  of  them,  and  an  approval  by  the  Court  of  the  propriety  of  the 
discontinuance  prayed  for ; 

'Hiat  the  Court  could  not  approve  of  this  discontinuance  until  the  terms  of  the- 
composition  had  been  carried  out; 

That  the  creditors  who  accepted  the  composition  must  be  deemed  to  have  acted 
in  reference  to  the  case  in  its  then  existing  status,  and  that,  if  the  Court  were 
now  to  surrender  the  property  which  was  then  in  its  possession,  that  would  be 
an  alteration  of  the  composition,  which  could  only  be  altered  by  a  resolution 
passed  in  the  same  way  as  the  original  composition. 

In  involuntary  cases,  where  there  has  been  no  adjudication,  there  may  be  a  dis- 
continuance without  the  assent  of  any  creditor  except  those  bringing  the  peti- 
tion, and  without  notice  to  other  creditors. 

Blatohford,  J.  On  the  llth  day  of  November, 
1874,  Thomas  McKeon  filed,  in  this  Court,  a  voluntary 
petition  in  bankruptcy,  and  was,  on  the  same  day,  ad- 
judged a  bankrupt  by  the  register  to  whom  the  case  was 
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referred,  and  surrendered  all  his  property  to  the  register. 
He  then  instituted  proceedings  for  a  composition  with 
his  creditors,  under  section  17  of  the  bankruptcy  amend- 
ment Act  of  June  22d,  1874.  The  composition  proposed 
was  the  payment  of  thirty  cents  on  the  dollar,  to  be 
paid  in  cash,  in  full  discharge  and  satisfaction  of  all  his 
debte.  No  time  for  making  the  payment  was  specified. 
The  proposed  composition  was  accepted  by  a  resolution 
which  was  duly  passed  and  confirmed  by  the  creditors, 
and  other  due  proceedings  were  had,  the  result  of  which 
was  that  the  Court  accepted  and  confirmed  the  composi- 
tion by  causing  such  resolution  to  be  recorded  and  the 
other  necessary  papers  to  be  filed.  This  was  done  on 
the  15th  of  December.  The  bankrupt  now  presents  to 
the  Court  a  petition,  setting  forth  that  he  is  desirous  of 
complying  with  the  terms  of  the  composition  ;  that,  to 
enable  him  to  do  so,  it  is  necessary  he  should  resume  his 
business,  and  regain  his  credit  and  standing  in  the  busi- 
ness community  ;  and  that  it  is  impossible  for  him  to  do 
so  until  the  proceedings  in  bankruptcy  are  discontinued, 
and  his  property  and  books  are  released  from  the  custody 
of  the  register  and  restored  to  his  possession.  He, 
therefore,  asks  that  this  be  done.  With  this  petition, 
he  presents  to  the  Court  a  paper  signed  by  a  majority  in 
number  and  amount  of  all  his  creditors,  in  which  they 
set  forth  that  they  are  satisfied  he  is  comi)lying,  and 
intends  to  comply,  with  the  provisions  of  the  composi- 
tion so  accepted,  and  that  it  is  for  the  best  interest  of 
all  concerned  that  the  prayer  of  the  petition  should  be 
granted,  and  that  they  join  in  such  prayer  and  request 
that  it  may  be  granted.  Upon  these  papers,  this  Court 
is  asked  to  now  make  an  order  that  the  proceedings  in 
bankruptcy  be  discontinued,  and  that  the  register,  on 
payment  of  all  fees  and  expenses,  restore  to  the  bank- 
rupt all  his  property. 

Section  14  of  the  bankruptcy  amendment   Act  of 
June  22d,  1874,  provides,  that  '*all  proceedings  in  bank- 
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ruptcy  maybe  discontinued  on  reasonable  notice  and 
hearing,  with  the  approval  of  the  Court,  and  upon  the 
assent  in  writing  of  such  debtor  and  not  less  than  one- 
half  of  bis  creditors  in  number  and  amount,  or,  in  case 
all  the  creditors  and  such  debtor  assent  thereto,  such 
discontinuance  shall  be  ordered  and  entered ;  and  all 
parties  shall  be  remitted,  in  either  case,  to  the  same 
rights  and  duties  existing  at  the  date  of  the  filing  of  the 
petition  for  bankruptcy,  except  so  far  as  such  estate 
shall  have  been  already  administered  and  disposed  of." 
Although  this  provision  is  enacted  as  an  amendment  to 
a  section  of  the  bankruptcy  statute  which  applies  solely 
to  proceedings  in  involuntary  cases,  and  although  the 
expression  **such  debtor,"  occurring  twice  in  it,  has  re- 
lation properly  only  to  •'  the  debtor  "  just  before  spoken 
^f,  namely,  the  debtor  against  whom  a  petition  is  filed 
by  creditors,  yet,  if  it  were  to  be  held  that  the  provision 
applied  also  to  voluntary  cases,  it« would  still  be  neces- 
sary, by  its  express  terms,  that,  before  a  discontinuance 
could  be  ordered  under  it,  there  should  be  reasonable 
notice  to  all  the  creditors,  and  a  hearing  of  them,  and 
an  approval  by  the  Court  of  the  propriety  of  such  dis- 
continuance. 

In  the  present  case,  there  has  been  an  adjudication 
of  bankruptcy.  The  property  of  the  bankrupt  has 
passed  into  the  custody  of  the  Court,  not  provisionally 
merely,  but  in  such  wise  that  all  the  creditors  have,  by 
virtue  of  the  adjudication,  a  right  to  require,  that,  un- 
less they  all  assent  to  a  different  course,  the  proceed- 
ings in  bankruptcy  shall  not  be  discontinued  until  the 
property  of  the  bankrupt  is  substantially  applied  to- 
wards the  satisfaction  of  their  debts.  In  cases  where 
there  has  been  an  adjudication,  whether  voluntary  or  in- 
voluntary, the  practice  has  always  been  observed  not  to 
allow  the  proceedings  to  be  discontinued,  without  the 
affirmative  assent  of  all  the  creditors,  unless  provision 
was  made  to  pay  in  full  the  debts  of  all.    The  new  pro- 
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vision  of  section  14  of  the  Act  of  1874  was  designed, 
where  applicable,  to  apply  to  cases  where  there  had  been^ 
an  adjudication,  and  not  to  cases  where  there  had  been 
no  adjudication.  No  legislation  was  needed  for  cases  of 
the  latter  description,  for,  where  there  had  been  no  ad- 
judication, the  Oourts  allowed  a  discontinuance.  More- 
over, the  reference,  in  section  14,  to  the  estate  as  having 
been  ^^  already  administered  and  disposed  of,"  implies 
an  adjudication. 

Now,  assuming  that  section  14  applies  to  the  present 
case,  although  it  is  a  voluntary  one,  and  that,  although 
there  has  been  an  adjudication  in  it,  there  can  be  a  dis- 
continuance  under  the  conditions  provided  in  that  sec- 
tion, yet  it  is  impossible  to  see  how  the  Court  ought  to 
approve  of  the  discontinuance  until  the  terms  of  the 
composition  have  been  carried  into  effect.  The  thirty 
per  cmt.  was  to  be  paid,  and  in  cash.  It  is  shown  not  to 
have  been  paid,  By^section  17  of  the  same  Act,  the 
Oourt  may  enforce,  in  a  summary  manner,  the  provisions 
of  a  composition.  The  creditors,  in  the  present  case, 
who  have  not  signed  the  assent  to  a  discontinuance,  are 
supposed  to  know  that  there  has  been  an  adjudication 
in  this  case,  and  to  rely  upon  the  fact  that  the  Oourt 
wUl  not,  in  such  a  case,  so  part  with  its  control  over  the 
case,  as  to  deprive  itself  of  the  power  of  considering 
the  proceedings  as  pending,  so  as  to  be  able  to  enforce 
the  compromise,  if  necessary.  Moreover,  the  creditors 
who  passed  the  resolution  of  compromise,  and  the  cred 
iters  who  confirmed  it,  as  well  as  those  who  did  not,' 
necessarily  knew  that  an  adjudication  had  taken  place, 
and  such  of  them  as  have  not  assented  to  a  discontinu- 
ance must  be  considered  as  regarding  the  adjudication, 
and  the  control  established  thereby,  as  a  security  for  the 
carrying  out  of  the  composition.  No  other  security  was 
exacted  by  the  terms  of  the  composition. 

So,  also,  in  reference  to  surrendering  up  possession 
of  the   property  to   the   bankrupt,  the  creditors  who 
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passed  the  resolution  of  compromise,  and  those  who 
-confirmed  it,  must  be  regarded  as  having  acted  in 
reference  to  the  case  in  its  then  existing  status  (as 
'was  said  in  In  re  Beiman,  ante^  p.  455),  on  the  view 
that  the  Court  was  to  continue  in  possession  of  the 
property  of  the  bankrupt,  as  a  consequence  of  the  ad- 
judication, and  was  not  to  surrender  it  until  the  thirty 
per  cent  in  cash  should  be  paid,  nor  sooner  to  vacate  the 
adjudication.  The  property  being  in  the  possession  of 
the  Court,  under  the  adjudication,  the  creditors,  besides 
making  no  provision  for  security  that  the  thirty  per  cent. 
.should  be  paid,  other  than  the  security  arising  from 
«uch  possession,  made  no  provision,  in  the  resolution 
for  composition,  as  they  might  have  done,  that  the  prop- 
erty should  be  surrendered  to  the  bankrupt.  The  resolu- 
tion for  composition  must  be  read  as  if  it  contained  a 
provision  that  the  property  should  not  be  surrendered 
to  the  bankrupt  until  the  thirty  per  cent,  should  be  paid. 
'  To  permit  it  now  to  be  surrendered  is  to  add  to  or  vary 
the  provisions  of  the  composition,  which,  under  section 
17,  cannot  be  done  otherwise  than  by  a  resolution  passed 
in  the  manner  and  under  the  circumstances  provided 
for  passing  the  original  resolution,  and  presented  to  the 
Court  in  the  same  manner  and  proceeded  with  in  the 
^Bame  way. 

The  foregoing  observations  have  no  reference  to  a 
case  where  there  has  been  no  adjudication.  In  the  case 
of  Poznanski,  recently,  there  had  been  an  involuntary 
petition  and  a  provisional  warrant.  Thereafter,  and  be- 
fore adjudication,  proceedings  for  composition  were  car- 
ried through.  The  terms  o^  the  composition  were  forty- 
two  and  one-half  per  cent.,  payable  in  instalments,  to 
be  evidenced  by  promissory  notes  payable  in  four,  eight 
.and  twelve  months  from  November  1st,  1874,  and  to  be 
endorsed  by  persons  named  in  the  resolution  for  compo- 
.isition,  the  composition  to  be  void  in  case  of  any  default 
in  payment.    On  the  4th  of  December,  1874,  the  debtors 
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presented  to  the  Court  the  written  consent  of  the  at- 
torney for  the  petitioning  creditors,  that  the  bankruptcy 
proceedings  be  discontinued,  there  having  been  no  ad- 
judication. It  was  also  accompanied  by  the  consent  or 
a  majority  in  number  and  amount  of  the  creditors.  The 
property  of  the  debtors  was  in  the  custody  of  the  marshal 
under  the  provisional  warrant.  Thereupon  an  order  waa 
made,  that  the  proceedings  in  bankruptcy  should  be  dis- 
continued, and  that  the  marshal  should  restore  to  the 
debtors  the  property  which  he  held  under  the  provisional 
warrant.  This  discontinuance  was  allowed  without 
notice  to  other  creditors,  because  there  had  been  no  ad- 
judication, and  because  the  attorney  for  the  petitioning 
creditors  consented  to  it,  and  because  there  was  not,  in 
th^  resolution  for  composition,  any  restriction  against  a 
restoration  of  the  property  to  the  debtors.  The  view 
was,  that,  although,  when  the  resolution  for  composi- 
tion was  acted  on,  the  marshal  was  in  possession  of  the 
property,  yet  it  was  only  under  a  provisional  warrant ; 
that  the  creditors  who  passed  the  resolution  must  be 
regarded  as  having  acted  in  reference  to  the  case  under 
its  then  existing  status,  on  the  view  that,  as  there  had 
been  no  adjudication,  the  petitioning  creditors  could  dis- 
continue the  proceedings  by  merely  consenting  thereto, 
and  without  notice  to  other  creditors ;  and  that,  by 
exacting  personal  security,  in  the  shape  of  endorsements 
of  the  compromise  notes,  and  imposing  no  other  restric- 
tions, they  could  not  be  regarded  as  having  created  any 
restriction  on  the  discontinuance  of  the  proceedings, 
which  discontinuance  would  necessarily  result  in  the 
surrender  to  the  debtors  of  the  property.  It  was  further 
considered  by  the  Court,  that  the  provisions  of  section 
14  of  the  Act  of  1874  do  not  apply  to  cases  of  discon- 
tinuance where  there  has  been  no  adjudication,  and  do 
not  confer  the  power  of  discontinuance  in  such  cases^ 

and  do  not  restrict  or  take  away  the  power  of  discon- 
tinuance which  existed,  and  exists,  in  such  cases,  inde- 


DECEMBER,   1874.  519 


In  the  Matter  of  Thomas  McEeOD,  a  Bankrapt. 


pendently  of  such  section,  but  that  such  provisions 
apply  solely  to  cases  where  there  has  been  an  adjudica- 
tion,  and  confer  the  power  of  discontinuance  in  such 
cases,  it  not  having  existed  independently  of  such  sec- 
tion. In  this  view,  in  an  involuntary  case,  where  there 
has  been  no  adjudication,  the  assent  in  writing  of  one- 
half  of  the  creditors  in  number  and  amount  is  not  neces- 
sary to  a  discontinuance. 

I  do  not  intend  to  say  that,  where  there  has  been  a 
composition  in  an  involuntary  case  before  adjudication, 
there  must  necessarily  be  a  discontinuance,  if  the  peti- 
tioning creditors  ask  it,  after  a  composition  has  been 
confirmed  by  the  Court.  Far  from  it.  In  every  case, 
the  matter  must  be  regarded  with  reference  to  the  status 
of  the  case  and  the  property  when  the  resolution  for 
composition  was  passed,  and  with  reference  to  the  terms 
of  the  resolution.  But,  although  compositions  may  be 
proposed  and  accepted  as  well  in  cases  where  there  has 
been  no  adjudication  as  in  cases  where  there  has  been 
one,  yet  debtors  and  creditors  must  be  held  to  know 
that  the  relation  of  the  Court  to  the  pro[)erty,  and  to 
the  creditors,  and  to  the  proceedings,  is  very  different 
where  there  has  been  an  adjudication  from  what  it  is 
where  there  has  been  no  adjudication.  This  is  knowu 
when  the  Resolution  for  com^josition  is  acted  upon,  and 
its  terms  can  be  arranged  accordingly  in  view  of  the 
then  actual  situation  of  the  property  and  the  proceed- 
ings. If,  in  an  involuntary  case  where  there  has  been 
no  adjudication,  but  there  has  been  a  compromise  pro- 
posed and  accepted,  the  terms  of  which  have  not  yet 
been  complied  with,  the  effect  of  a  discontinuance  be- 
fore  such  compliance  may  be  to  deprive  the  Court  of  the 
power  of  summarily  enforcing  the  composition,  and  also 
of  the  power  of  resuming  the  bankruptcy  proceedings, 
it  is  very  easy  for  the  creditors  to  provide,  in  the  resolu- 
tion for  composition,  that  there  shall  be  no  discontinu- 
ance, or  no  surrender  of  property  to  the  debtor,  until 
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the  terms  of  the  composition  have  been  complied  with. 
In  an  involuntary  case  where  there  has  been  no  adjudi- 
cation, the  general  rule  is,  that  there  may  be  a  discon- 
tinuance without  the  assent  of  any  creditor  except  those 
bringing  the  petition,  and  without  notice  to  other  cred- 
itors. This  should  be  borne  in  mind,  when  a  resolution 
for  a  composition  in  such  a  case  is  being  considered. 

If  it  be  suggested  that  these  views  of  the  statute 
may  have  the  effect  to  embarrass  both  debtors  and  cred- 
itors in  proceedings  for  composition  in  voluntary  cases, 
as  compared  with  like  proceedings  in  involuntary  cases, 
it  will  be  found  that  the  statute  has  other  provisions 
which  seem  to  discriminate,  without  apparent  cause, 
between  voluntary  and  involuntary  proceedings,  to  the 
prejudice  of  the  former.  It  is  sufficient  to  refer  to  sec- 
tion 9  of  the  Act  of  1874,  which  imposes  on  voluntary 
bankrupts,  as  a  condition  of  their  discharge,  that  they 
shall  pay  a  certain  proportion  of  their  debts,  or  obtain 
the  assent  of  a  certain  portion  of  their  creditors,  while 
it  imposes  no  such  condition  on  involuntary  bankrupts ; 
and  to  section  10  of  the  same  Act,  which,  in  involuntary 
cases,  makes  void  fraudulent  conveyances  made  to  cred- 
itors within  two  months,  and  to  other  persons  within 
three  months,  before  the  filing  of  the  petition  in  bank'- 
ruptcy,  while,  in  Voluntary  cases,  those  periods  are  left 
to  be  respectively  four  months  and  six  months. 

It  results  from  these  views,  that  the  prayer  of  the 
petition  must  be  denied. 

Ulma/n,  Eemington  and  Porter^  for  the  bankrupt. 
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CoLusioN    AT    Sea. — Steamer    and    Schooner. — Fog.— Speed. — 

Damages. 

A  schooner  was  sailing  about  south  half  west,  the  wind  being  about  east  south- 
east. The  night  was  foggy.  The  green  light  of  an  approaching  steamer  was 
seen  about  two  points  on  her  starboard  bow,  and  the  schooner  kept  on  without 
changing  her  course  till  the  collision  which  ensued.  The  steamer  was  going 
between  eight  and  nine  knots  an  hour.  The  light  of  the  schooner  was  seen 
about  a  quarter  of  a  mile  distant,  on  the  steamer's  starboard  bow.  Her  engine 
was  stopped  and  reversed,  and,  being  a  propeller,  she  turned  her  head  to  star- 
board at  right  angles,  and  her  stem  struck  the  schooner  on  her  starboard  side. 
Two  of  the  schooner^s  crew,  when  the  vessels  were  together,  jumped  aboard  the 
steamer.  The  schooner  also  received  damage  by  chafing,  while  the  vessels  were 
together,  and  the  steamer  charged  negligence  upon  her,  in  not  adopting  proper 
and  speedy  measures  to  free  herself: 

ffeld.  That  the  collision  was  caused  by  the  too  great  speed  of  the  steamer  in  the 

fog; 

That  the  loes  of  men  by  the  schooner  under  the  circumstances,  if  crippling  her, 
was  chargeable  to  the  steamer,  she  being  in  fault  for  the  collision  ; 

That  the  steamer  was  also  responsible  for  any  injury  caused  to  the  schooner  by 
chafing  while  the  vessels  were  together. 

Blatohfobd,  J.  The  libellant,  as  owner  of  the 
schooner  Benjamin  T.  Biggs,  files  this  libel  against  the 
steamship  Oity  of  Guatemala,  to  recover  for  the  damages 
sustained  by  him  through  a  collision  which  took  place 
between  the  two  vessels  on  the  16th  of  May,  1874,  shortly 
after  midnight,  in  a  fog,  in  the  Atlantic  Ocean,  about 
east  of  Ohincoteague.  The  schooner  was  bound  from 
New  York  to  Newbern,  N,  C,  and  was  heading  about 
south  half  west,  the  wind  being  about  east  southeast. 
The  steamer  was  bound  to  the  northward.  The  stem  of 
the  steamer  and  the  starboard  side  of  the  schooner,  aft 
of  the  after  hatch,  came  together,  and  the  schooner  was 
cut  down  nearly  to  the  water's  edge. 
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The  libel  alleges,  that,  when  the  steamer  was  first 
seen,  she  was  about  two  points  on  the  starboard  bow  of 
the  schooner,  showing  her  green  light,  steering  aboat 
north,  and  on  a  coarse  which,  had  she  continued  it» 
would  have  carried  her  far  to  the  west  of  the  schooner ; 
that,  after  sailing  on  that  course  till  she  was  about  five 
points  on  the  starboard  bow  of  the  schooner,  she  snd* 
denly  changed  her  course  and  headed  to  the  east,  show- 
ing her  red  light  and  hiding  her  green  one,  and  beaded 
directly  across  the  course  of  the  schooner,  and  continued 
on  that  course  till  she  struck  the  schooner ;  that  the 
schooner  did  not  chan<re  her  course ;  and  that  the  collis- 
ion  was  caused  solely  through  the  fault  and  negligence 
of  those  on  board  of  and  in  charge  of  the  steamer,  in  that, 
among  other  things,  she  had  no  lookout,  and  improperly 
and  wrongfully  changed  her  course,  and  did  not  stop  and 
back  in  time  to  avoid  the  schooner,  and  proceeded  at  too 
high  a  rate  of  speed. 

The  answer  avers,  that  the  steamer  was  moving  back- 
ward and  directly  away  from  the  schooner,  and  was  run 
into  by  the  schooner ;  that,  at  the  time  of  the  collision, 
and  for  an  hour  previous  thereto,  the  steamer  and  the 
schooner  were  surrounded  by  and  enveloped  in  a  fog  so 
dense  as  to  render  it  impossible  for  lights  to  be  discerned 
at  a  greater  distance  than  one  quarter  of  a  mile  ;  that, 
even  at  that  distance,  the  color  of  the  lights  conld  not  be 
distinguished ;  that  the  steamer  was  constantly  sounding 
steam  whistles,  and  had  three  lookouts  and  the  master 
on  deck  watching ;  that  the  schooner's  light  was  discov- 
ered by  the  lookout  on  the  steamer  the  moment  it  was 
possible  to  distinguish  it;  that,  at  that  moment,  the 
steamer  was  moving  at  between  eight  and  nine  knots  an 
hour ;  that,  by  reason  of  the  respective  courses  on  which 
each  vessel  was  then  sailing,  and  the  character  of  the 
sea,  and  their  close  proximity,  it  was  impossible,  when 
the  schooner's  light  was  first  descried,  to  divert  the 
steamer's  course  by  the  helm,  in  time  to  avoid  a  collision. 
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bnt  the  proper  orders  were  instantaneously  given  to  the 
helmsman,  and  obeyed  by  him,  and  at  the  same  time  the 
master  struck  the  engine  bell,  and  the  engines  were  im- 
mediately reversed,  and  before  the  contact  the  steamer 
had  lost  her  headway,  and  was  going  back,  and  had 
swung  broadside  to  her  previous  course ;  that,  from  the 
moment  the  schooner's  light  was  first  visible,  or  could 
possibly  be  seen  on  board  of  the  steamer,  until  the  mo- 
ment of  collision,  was  an  interval  of  but  two  minutes  and 
a  half,  during  which  period  all  that  human  skill  or  ability, 
promptly  exercised,  could  do  to  avoid  a  collision,  was 
done  on  board  of  the  steamer ;  that  the  collision  might 
have  been  avoided  by  those  on  board  of  the  schooner 
with  perfect  ease,  certainty  and  safety,  by  luffing,  yet 
they  pertinaciously  and  wrongfully  held  on,  and  thereby 
ran  into  the  steamer ;  and  that  the  steamer  was  a  pro- 
peller, and,  at  the  time  of  the  collision,  having  reversed 
her  engine  and  moving  backward,  unavoidably  and  natu- 
rally swung  broadside  to  her  previous  course,  and  neces- 
sarily showed  her  red  light  to  the  schooner,  which  ap- 
proached her  without  changing  her  course,  or  any  means 
being  used  to  change  it,  while  the  steamer,  having  lost 
her  headway,  could  not  be  controlled  by  her  helm. 

The  answer,  reduced  to  a  few  words,  makes  out  this 
case  :  There  was  a  fog  so  dense  that  lights  could  not  be 
seen  at  a  greater  distance  than  a  quarter  of  a  mile.  The 
steamier  was  going  at  a  speed  of  between  eight  and  nine 
knots  an  hour.  She  discovered  the  schooner's  light  as 
soon  as  it  was  possible  to  do  so,  but  too  late  to  enable 
her,  by  the  use  of  her  helm  or  of  her  reversing  power,  to 
avoid  the  collision.  The  interval  between  seeing  the 
schooner's  light  and  the  collision  was  two  and  a  half 
minutes.  'The  steamer,  by  reversing,  turned  herself  at 
right  angles  to  her  former  course,  and,  having  also  lost 
her  headway,  would  not  mind  her  helm.  The  schooner 
did  not  change  her  course,  and  failed  to  luft^  and  ran  into 
the  steamer,  and  is  responsible  for  the  collision. 
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The  facts  set  up  in  the  answer,  so  far  from  exonerat- 
ing the  steamer,  establish  her  fanlt  and  acqnit  the 
achooner.  The  steamer  was  bonnd  to  avoid  the  schooner, 
and  the  schooner  was  bonnd  to  keep  her  conrse.  The 
only  fanlt  charged  in  the  answer  against  the  schooner, 
as  causing  the  collision,  is,  that  the  schooner  did  keep 
her  conrse  and  did  not  luff.  The  schooner  was  sailing  as 
«lose  to  the  wind  as  she  could.  She  had  an  adequate 
•crew  and  a  proper  lookout  and  proper  lights.  The 
steamer  made  the  schooner's  green  light  nearly  ahead, 
and  immediately  stopped  and  backed.  The  schooner 
made  the  steamer's  green  light  a  little  on  the  starboard 
bow.  The  schooner  held  her  course.  The  green  light 
of  the  steamer  got  to  be  more  on  the  starboard  bow  of 
the  schooner.  Then  the  steamer's  green  light  was  shut 
in  and  her  red  light  came  in  view,  and  she  struck  the 
achoomBr.  This  accords  with  the  evidence  showing  that, 
when  the  steamer  backs,  the  effect  is  to  throw  her  head 
to  starboard,  so  that,  on  this  occasion,  she  turned,  by 
backing,  six  points  to  starboard. 

Two  of  the  schooner's  crew  jumped  on  board  of  the 
49teamer  while  the  vessels  were  afoul.  This  was  because 
there  was  good  reason  to  fear  the  schooner  would  sink. 
Any  loss  of  men,  in  this  way,  if  crippling  the  force  on 
the  schooner  and  rendering  her  less  manageable  after 
the  collision,  cannot  be  charged  as  a  fault  against  the 
schooner,  but  is  something  for  which  the  steamer,  if  in 
fault  for  the  collision,  is  responsible.  So,  too,  any  in- 
J  ury  sustained  by  the  schooner,  while  the  vessels  were 
afoul,  by  the  chafing  of  the  two  together,  is  injury  for 
which  the  steamer  is  responsible. 

It  is  evident  that  this  collision  was  caused  by  the  too 
^reat  speed  of  the  steamer  in  the  fog.  She  was  sailing 
at  a  rate  of  speed  such  that,  because  of  the  difSculty  of 
seeing  lights  in  the  fog,  she  could  not  avoid  this  collision, 
although,  at  the  moment  when  she  saw  the  danger,  she 
took  all  possible  measures  to  avoid  it.    This  was  a  faulty 
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especially  in  a  locality  so  frequented  by  vessels  (The 
Pennsylvania,  19  Wallace,  125). 

There  mnst  be  a  decree  for  the  libellant,  with  costs, 
with  a  reference  to  a  commissioner  to  ascertain  the  dam- 
ages sustained  by  the  libellant. 

JZ.  D.  Benedict,  for  the  libellant. 

S.  Pierrepont  and  H.  S.  Bennett,  for  the  claimants* 
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Pbaotice.— Lien  for  Freight. — Proceeds  of  Cargo. — Value. 

A  cargo  of  coal  brought  to  the  port  of  New  York  was  delivered  to  a  gas  company^ 
under  ao  agreement  by  the  company  that  they  would  receive  it  and  hold  it  or 
its  representative  in  value  subject  to  the  lien  of  the  owners  of  the  ship  for 
freight  and  demurrage.  The  company  having  received  the  coal  and  used  it,  a 
libel  for  freight  and  demurrage  was  filed  against  the  cargo  or  its  proceeds  in 
their  hands.  They  brought  into  Court  a  certain  amount  as  the  representative 
in  value,  claiming  that  the  coal  was  worth  but  |4  a  ton  in  the  market  at  the 
time.  A  reference  being  had  to  the  clerk  to  ascertain  whether  that  sum  was 
the  representative  in  value  of  the  coal,  it  appeared  that  the  coal  was  delivered 
in  November,  1878,  under  a  contract  made  in  the  February  previous  between 
the  company  and  the  charterers  of  the  ship  for  the  purchase  of  80,000  tons  of 
such  coal  at  the  price  of  $1  75  gold,  free  on  board,  at  the  mines,  which  would 
be  equal  to  about  |7  a  ton  in  New  York  ;  that  the  coal  was  gas  coal,  for  which 
there  was  but  very  little  market  outside  of  the  gas  companies ;  and  that  during 
the  months  of  October  and  November,  1878,  28  cargoes  of  similar  coal  were  de- 
livered to  the  company  under  the  contract,  and  paid  for  at  contract  rates: 

Bdd,  That  the  representative  in  value  of  this  coal  was  to  be  determined,  not  by 
the  market  for  such  coal  outside  of  the  contract,  but  by  the  contract  price. 
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This  was  a  libel  by  the  owners  of  the  bark  Ibis 
agaiust  a  cargo  of  coal  brought  in  the  bark  from  !Nova 
Scotia  to  New  York,  and  against  the  charterers,  to  re- 
cover charter  money  and  demurrage  alleged  to  be  dae  on 
a  charter  of  the  vessel.  The  marshal  served  the  process 
on  the  charterers  personally,  but  failed  to  attach  the 
coal.  The  libellants  then  presented  to  the  Oourt  affida- 
vits showing  that  the  cargo  of  coal  had  been  delivered 
to  the  New  York  Gas  Light  Company  under  an  agree- 
ment signed  by  the  president  of  the  company  and  read- 
ing as  follows  :  **  We  will  receive  the  cargo  of  coal  per 
bark  Ibis,  laden  under  the  within  charter,  subject  to  the 
yessers  lien  on  the  same  for  any  moneys  which  may  be 
due  under  the  said  charter  party,  and  we  agree  to  hold 
the  said  coal  or  the  representative  thereof  in  value  sub- 
ject to  said  lien."  The  affidavits  further  showed  that 
when  the  marshal  went  to  attach  the  coal  under  the 
process,  the  officers  of  the  company  told  him  that  the 
coal  had  been  received  by  them  and  consumed. 

On  these  affidavits  the  Oourt  gave  the  libellants  leave 
to  file  an  amended  libel,  alleging  that  the  coal  or  the 
proceeds  thereof  were  in  the  hands  of  the  gas  company, 
and. praying  process  '*  against  the  coal  or  the  proceeds 
thereof  in  the  hands  of  the  New  York  Gas  Light  Com- 
pany." Process  was  issued  according  to  the  prayer  of 
the  amended  libel,  and,  on  the  return  of  the  process  as 
served  on  the  company,  an  appearance  was  entered  in 
behalf  of  the  owners  of  the  proceeds  of  the  coal.  The 
libellants  then  filed  a  petition  and  obtained  an  order  to 
show  cause  why  the  gas  company  should  not  bring  into 
Oourt  the  proceeds  of  the  coal.  On  the  return  of  this 
order  the  gas  company  appeared  and  brought  into  Oourt 
$1,935  51  and  filed  an  affidavit  that  this  sum,  together 
with  1495  49  duties  on  the  coal  and  14  60  Custom  House 
expenses  which  the  company  had  paid,  constituted  the 
proceeds  of  this  coal.  Thereupon,  on  motion  of  the  li- 
bellants, the  Court  referred  it  to  the  clerk  to  ascertain 
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on  proofs  whether  that  sum  of  $1,935  51  was  the  **repre- 
sentative  in  value  "  of  the  coal,  and  if  not  what  sum 
was  such  representative  in  value  as  specified  in  the  agree- 
ment under  which  the  company  received  the  coal. 

On  the  hearing  before  the  clerk,  the  libellant  gave 
evidence  to  show  that  the  coal  was  delivered  in  Novem- 
ber, 1873,  under  a  contract  made  in  February,  1873,  be- 
tween the  New  York  Gas  Light  Company  and  Bird, 
Perkins  &  Job,  the  charterers,  for  tlie  purchase  by  the 
company  of  30,000  tons  of  coal  at  the  rate  of  $1  75,  free  on 
board  of  vessels  at  Port  Caledonia,  N.  8.  The  libellants 
further  showed  that  this  was  gas  coal ;  that  there  was 
but  a  very  small  market  for  that  kind  of  coal  in  New 
York  outside  of  the  gas  companies ;  that  the  companies 
made  their  contracts  in  the  spring  for  the  year  ensuing, 
the  coal  to  be  tielivered  during  the  shipping  season ; 
that  this  company  received  during  the  month  of  Oc- 
tober and  the  month  of  November,  1873,  twenty-three 
other  cargoes  under  the  contract  above  stated  ;  and  that 
the  rate  of  "  11  75  gold,  free  on  board,"  was  equal  to 
about  $7  a  ton  currency  in  New  York. 

On  behalf  of  the  company,  evidence  was  given  to 
show  that  the  two  or  three  similar  cargoes  of  coal  sold 
in  the  market  outside  of  the  contracts  of  the  companies 
in  November,  1873,  brought  only  $4  a  ton. 

The  clerk  reported  that  the  representative  in  value 
of  the  coal  was  12,435  60,  being  at  the  rate  of  $4  a  ton, 
and  that  he  had  refused  to  allow  as  such  representative 
in  value  the  price  agreed  upon  in  the  contract  above 
specified. 

The  libellants  excepted  to  the  clerk's  report  because 
he  had  allowed  only  $4  a  ton,  and  had  not  allowed  the 
price  fixed  in  the  contract  between  the  charterers  and 
the  company,  claiming  that  what  was  meant  by  the 
■words  "representative  in  value"  in  the  agreement  un- 
der which  the  company  received  the  coal,  was  the  amount 
which  the  company  would  be  called  on  to  pay  to  the 
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charterers  on  the  delivery  of  the  coal  by  them  to  the 
company  nnder  the  contract ;  and  that  if  the  question 
was  to  be  considered  as  one  of  market  value,  the  evi- 
dence of  the  receipt  of  so  many  cargoes  of  coal  in  Oc- 
tober and  November  by  the  company,  and  their  paying 
for  them  nnder  the  contracts,  fixed  the  market  valne, 
rather  than  the  evidence  of  one  or  two  occasional  sales 
of  similar  cargoes  about  the  same  time,  which  were  not- 
bought  nnder  such  contracts. 

Judge  Blatghfobd,  after  hearing  argument,  sus- 
tained the  exceptions,  and  sent  the  report  back  to  the 
clerk  for  a  new  report  in  accordance  with  them.* 


(Eastern  gislrirt  ai  lieto  gork. 

DECEMBER,  1874. 

THE  STEAMBE   SPAEKLE. 

Sitting   abide   Sale.— Inadbqu act   of   Price. — Colusioh. — Juris- 
diction.— Pbactiob.— Power  of  the  Court. 

A  libel  wa8  filed  in  August,  1874,  by  P.  against  the  steamer  S.,  to  recoTer  for 
supplies.  On  the  return  of  the  process,  R.  appeared  as  claimant,  but  did  not 
answer,  and  a  decree  was  rendered  by  default,  under  which  the  Teasel  was  sold 
to  T.  for  $1,000,  on  the  24th  of  September,  and  the  proceeds  were  paid  to  the^ 
libellant  P.,  on  September  26th.  On  September  SOth,  a  petition  was  filed  by 
M.,  setting  up,  that  he  held  a  mortgage  on  the  S.  made  by  R.  to  secure  certain 
claims  in  Virginia  and  North  Carolina;  that  the  yessel  had  been  remoyed 
thence,  and  brought  to  this  State,  in  order  to  escape  her  being  taken  under 
the  mortgage,  and  that  the  proceedings  in  this  suit,  and  the  sale  of  the  veasel, 
were  collusive,  and  carried  on  for  the  same  purpose ;  and  that  M.  had  had  no- 
Icnowledge  of  such  proceedings.    And  the  petition  prayed  that  the  sale  might 

*  The  case  proceeded  no  farther,  haying  been  settled  by  the  partleB. 
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be  set  aside,  and  the  decree  opened,  in  order  that  M.  might  be  allowed  to 
defend,  on  such  terms  as  might  be  just.  On  this  petition  process  issued  against 
the  vessel  and  against  P.  and  B.  and  T.  T.  excepted  to  the  jurisdiction  of  the 
Court  to  grant  the  relief  prayed  for,  and  answers  were  also  put  in  on  behalf 
of  P.,  R.  and  T.,  denying  the  charge  of  collusiveness  in  the  sale  and  the  merits 
of  M*s  daim.  On  the  hearing,  evidence  was  given  by  M.  tending  to  show  the 
truth  of  his  allegations.  The  vessel  was  shown  to  have  been  worth  from 
$8,000  to  $10,000^  at  the  time  of  the  sale.  None  of  the  respondents  offered 
any  evidence : 

Edit  That  a  Court  of  Admiralty  is  a  Court  of  equity ;  and  that  purchasers  of 
property  sold  in  pursuance  of  its  decrees,  submit  themselves  to  its  jurisdiction 
in  respect  to  the  property  purchased,  and  take  it  subject  to  the  power  of  the 
Court  to  vacate  the  sale,  where  such  action  is  necessary  to  promote  the  ends  of 
justice ; 

That  this  power  may  be  called  into  exercise  by  petition ; 

That  a  sale  will  be  set  aside,  where  there  has  been  fraud  or  misconduct  in  the 
purchaser,  fraudulent  negligence  or  misconduct  in  any  other  person  connected 
with  the  sale,  surprise  or  misapprehension  created  by  the  conduct  of  the 
purchaser,  or  by  some  other  person  interested  in  the  sale,  or  by  the  officer  who 
conducted  it; 

That,  on  the  facts  in  this  case,  there  was  gross  inadequacy  of  price  in  the  sale, 
and  surprise  on  the  petitioner,  and  also  circumstances  tending  to  show  that  the 
persons  in  possession  of  the  vessel  combined  with  the  libellant  to  secure  the 
sale,  and  tending  to  raise  suspicion  as  to  the  action  of  the  purchaser  in  the 
premises : 

That  the  sale  therefore  must  be  set  aside,  on  the  reimbursement  to  T.  of  his 
purchase  money  and  his  outlay  in  this  proceeding ;  that  the  libellant  P.  must 
repay  into*  the  registry  of  the  Court  the  money  drawn  by  him  under  his 
decree,  and  that  the  decree  must  be  set  aside,  and  M.  allowed  to  intervene  and 
defend. 

Benedict,  J.  This  case  comes  before  the  Court 
upon  a  petition  filed  by  one  William  F.  Martin,  under 
circumstances  so  novel  and  peculiar  that  a  detailed  state- 
ment of  the  proceedings  in  the  cause  is  necessary  to  the 
understanding  of  the  questions  of  law  and  of  fact  now 
to  be  determined. 

On  the  27th  of  August,  1874,  a  libel  was  filed  by  one 
Charles  H.  Pratt,  to  enforce  a  lien  against  the  steamship 
"Sparkle"  for  ship  chandlery  and  ship  stores,  amount- 
ing to  1790,  supplied  to  that  vessel,  on  or  about  the  21st 
of  September,  1872,  at  Norfolk,  Virginia.  ■  On  the  same 
day,  process  m  rem  was  issued  against  the  said  vessel, 
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and  the  vessel  was  thereupon  seized  by  the  marshal. 
No  notice  of  seizure  was  published  prior  to  the  return 
day  of  the  process.  On  the  return  of  the  process  in 
Court,  Eliza  Jane  Bogers  appeared  and  claimed  the 
vessel  as  owner,  but  no  application  for  time  to  answer 
was  then  applied  for,  nor  was  any  an&wer  filed.  A  short 
order  of  publication,  returnable  on  the  16th  of  September, 
1874,  was  then  applied  for  by  the  libellant  and  obtained. 

On  the  return  of  the  short  order,  and  upon  the  second 
call  of  the  process,  no  other  claimant  appearing,  on 
motion  of  the  proctors  for  the  libellants,  the  default 
of  all  persons  was  entered,  and  the  steamship  condemned 
to  pay  th^  demands  of  the  libellants,  and  on  like  motion 
a  venditioni  exponas  was  then  issued,  directing  the 
sale  of  the  vessel  upon  the  usual  six  days'  notice. 

Such  notice  of  sale  was  thereupon  duly  published, 
and  on  the  24th  of  September,  the  marshal,  in  obedience 
to  the  writ,  sold  the  steamship  at  auction  for  the  sum  of 
$1,000  to  one  Jason  H.  Tuttle. 

The  proceeds  of  the  sale  were  paid  into  Court  on 
the  25th  of  September,  and,  on  the  26th  of  September, 
were  paid  over  to  the  libellant  in  pursuance  of  the 
decree,  the  amount  of  his  claim  and  costs,  as  ascer- 
tained, being  the  sum  of  11,035/^^. 

On  the  30th  of  September,  William  F.  Martin  pre- 
sented to  the  Court  his  petition  setting  forth,  that  on  or 
about  the  24th  day  of  October,  1873,  Eliza  Jane  Bogers, 
Albert  Sogers  her  husband,  and  A.  H.  Bogers  had  con- 
veyed the  steamship  Sparkle  to  him  by  a  certain  instru- 
ment in  writing,  to  secure  certain  claims  therein  men- 
tioned then  in  suit  in  the  Courts  of  Virginia ;  that  the 
steamship  was  a  vessel  enrolled  in  the  port  of  Norfolk, 
whose  occupation  was  plying  between  that  port  and  the 
waters  of  North  Carolina,  in  the  business  of  transporting 
fresh  fish ;  that  on  the  12th  day  of  July,  1874,  judgment 
had  been  recovered  upon  the  claims  secured  by  the  con- 
veyance to  him,  for  the  sum  of  $12,095;  that  about 
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the  time  of  the  rendition  of  such  judgment,  the  said 
Albert  Sogers  had  removed  or  caused  to  be  removed  the 
said  steamship  from  the  waters  of  Virginia  and  North 
Carolina,  and  brought  to  the  port  of  New  York,  where 
she  had  been  libelled  and  sold,  in  the  action  brought  by 
Oharles  H,  Pratt,  as  above  described.  The  petitioner 
further  averred  that  the  purchaser  of  said  vessel  at  said 
sale  was  not  a  hona  fide  purchaser  of  the  vessel ;  that 
the  sale  and  proceedings  in  the  action  of  Pratt  were,  to 
the  knowledge  of  the  purchaser,  instituted 'and  carried 
on  by  collusion  with  said  Rogers  and  his  wife,  for  the 
purpose  of  depriving  the  petitioner  of  the  right  to  take 
possession  of  the  said  vessel  under  his  conveyance ;  that 
the  claim  of  the  libellant  Pratt  was  a  fictitious  one,  and 
did  not  constitute  any  lien  on  said  vessel,  and  that  no 
lien  upon  the  vessel  existed  therefor.  It  was  further 
averred,  that  the  proceedings  in  the  suit  of  Pratt  did 
not  come  to  the  knowledge  of  the  petitioner,  until  the 
28th  of  September,  1874 ;  wherefore  it  was  prayed,  that 
a  i)rocess  might  issue,  directing  the  marshal  to  seize  the 
said  steamship,  and  give  due  notice  of  the  proceedings 
of  the  petitioner,  and  that  a  monition  also  issue  against 
Jason  H.  Tuttle,  and  that  he  and  all  other  persons 
interested  in  the  said  vessel  be  cited  to  appear  before 
the  said  Oonrt  at  a  time  and  place  named,  and  to  answer 
the  allegations  of  the  petition  "^  and  that  the  Oourt 
would  order  the  sale  of  the  vessel  to  be  set  aside,  and 
that  the  bill  of  sale  given  therefor  by  the  marshal  be 
surrendered  and  canceled ;  and  that  the  decree  entered 
in  favor  of  Pratt  be  set  aside  and  vacated,  and  that  the 
libellant  Pratt  return  into  the  registry  the  amount  re- 
ceived by  him  in  pursuance  of  said  decree  ;  and  that  the 
vessel  be  remanded  to  the  custody  of  the  marshal,  and 
the  petitioner  be  allowed  to  come  in  and  defend  the  said 
action  of  Pratt ;  and  for  such  other  relief  as  the  Gourt 
may  grant. 

Upon  this  petition,  process  m  rem  and  inpersonam  was 
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issued  according  to  the  prayer  thereof.  Upon  the  retarn 
day  of  this  process,  Tattle,  the  purchaser,  appeared 
by  his  proctor,  and  filed  exceptions  to  the  jurisdiction 
of  the  Court  to  entertain  the  i>etition  or  to  grant  the 
relief  prayed  for  therein  ;  also  an  answer  setting  up  that 
he  was  the  bona  fide  purchaser  of  the  vessel ;  -that  the 
proceedings  by  which  she  was  sold  were  not  instituted 
or  carried  on  by  any  collusion  between  him  and  any  of 
the  other  parties ;  and  that  he  has  acted  in  good  faith, 
without  any.  knowledge  or  information  of  the  existence 
of  the  acts  or  matters  alleged  in  the  petition,  and  is  en- 
titled to  have  the  vessel  released  and  delivered  to  him 
as  the  hana  fide  purchaser  thereof.  On  the  same  day- 
Charles  H.  Pratt  appeared  in  accordance  with  the  cita- 
tion, and  filed  his  answei:  to  the  petition,  in  which  among 
other  things,  he  denied  any  knowledge  of  the  claims  of 
the  petitioner  as  set  forth  in  his  petition,  and  denied 
that  his  action  was  brought  for  the  purpose  of  preventing 
the  petitioner  from  taking  the  vessel  under  his  convey- 
ance, and  denied  that  the  proceedings  were  instituted 
and  carried  on  by  collusion  with  said  Rogers  and  his 
wife,  or  with  any  other  person  for  the  purpose  of  avoiding 
the  conveyance  to  the  petitioner,  or  for  any  other  pur- 
pose than  for  the  just  and  lawful  one  of  enforcing  his 
claim  against  the  said  vessel ;  and  he  averred  that  his 
claim  in  his  original  Hbel  set  forth  was  not  fictitious, 
but  constituted  a  valid  lien  upon  said  vessel. 

Eliza  Jane  Sogers  also  filed  her  answer,  setting  np 
that  she  was  the  sole  and  only  owner  of  the  steamship 
Sparkle,  at  the  dates  and  times  in  the  petition  mentioned, 
and  continued  such  until  the  sale  to  Tuttle,  by  the  mar- 
shal, under  the  decree  obtained  by  Charles  H.  Pratt; 
that  she  had  no  acquaintance  with  Tuttle,  nor  did  she 
ever  see  him  to  her  knowledge,  nor  was  the  sale  to  him 
made  or  carried  on  by  any  collusion  with  him  for  any 
purpose  whatever. 

The  cause  thereafter  came  on  to  be  heard  upon  the 
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petition,  exceptions,  and  answers,  «ind  the  proofs  oflTered 
by  the  petitioner  in  support  of  his  petition ;  the  other 
parties  being  duly  represented,  but  not  introducing  any 
evidence. 

Of  the  questions  discussed  by  the  respective  advo- 
cates, the  first  to  be  disposed  of  is  that  raised  by  the  ex- 
ception filed  by  Tuttle.  In  disposing  of  this  question, 
the  allegations  of  the  petitioner  must  be  taken  as  true  ; 
and  the  question  to  be  determined,  therefore,  is,  whether 
a  Court  of  Admiralty  has  the  power,  upon  a  petition,  to 
set  aside  a  sale  made  in  a  proceeding  in  rem^  where  the 
proceedings  had  been  regularly  conducted,  the  vessel 
sold,  and  the  proceeds  distributed,  but  where  it  appeared 
that  the  proceedings  were  collusive  and  fraudulent — 
taken  for  the  purpose  of  cutting  off  the  interest  of  a 
third  party  in  the  vessel,  and  to  which  fraud  the  pur- 
chaser and  the  libellant,  as  well  as  the  owner  of  the 
vessel,  were  parties. 

Upon  such  a  question  there  is  no  room  for  doubt. 
The  power  of  a  Court  of  Admiralty  is  as  full  as  that  of  any 
other  Court  over  its  decrees.  As  in  a  Court  of  equity, 
so  in  the  Admiralty,  purchasers  at  sales  made  in  pur- 
suance of  its  decrees  thereby  submit  themselves  to  its 
jurisdiction  in  respect  to  the  property  purchased,  and 
take  the  property  so  sold  subject  to  the  power  of  the 
Court  to  vacate  the  sale,  where  such  action  is  necessary 
to  promote  the  ends  of  justice.  This  power  may  be 
called  into  exercise  as  well  by  petition  as  by  any  other 
form  of  proceeding,  and  no  difficulty  is  discovered  in 
granting  the  necessary  relief  in  such  cases  arising  out  of 
tlie  form  of  proceedings  in  the  Admiralty.  The  process 
in  rem  of  the  Admiralty,  when  it  can  be  executed,  brings 
the  thing  itself  before  the  Court,  to  abide  the  adjudica- 
tion of  the  Court,  and  enables  the  Court  to  be  informed, 
in  the  most  authentic  manner,  whether  any,  and  if  so 
what,  new  parties  have  become  interested  in  the  vessel. 
Thus,  in  the  present  case,  this  steamship,  by  means  of 
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the  process  tii  ran,  is  dow  in  custody  of  ttie  marshal, 
subject  to  the  orders  of  the  CJoort ;  and  as,  after  such 
seizure  and  due  advertisement,  no  new  parties  have  ap- 
peared to  make  any  objection  to  her  resale,  save  only 
Tuttle,  the  purchaser  at  the  sale  already  had,  and  the 
claimant  Eliza  Jane  Bogers,  the  Court  can  know  that 
those  interested  in  the  questions  involved  are  before  the 
Court.  The  Court  having,  therefore,  the  power  to  en- 
tertain the  prayer  of  this  petition,  and  being  enabled  to 
do  so  without  adjudicating  upon  any  rights,  except  the 
rights  of  those  who  became  parties  to  the  action  before 
the  sale,  and  Tuttle,  who  submitted  himself  to  the  juris- 
diction of  the  Court  by  becoming  the  purchaser  at  that 
sale,  and  who  has  duly  appeared  in  this  proceeding,  it 
becomes  the  clear  duty  of  the  Court,  upon  such  facts  as 
are  by  this  exception  admitted,  to  determine  the  ques- 
tion thus  presented,  and  grant  the  relief  prayed  for,  if 
the  evidence  shall  sustain  the  allegations  of  the  peti- 
tioner* 

In  support  of  this  view,  reference  may  be  had  to 
BeUs'  Ft.  100 ;  ClerTie's  Praxis ;  Campbell  v.  Gardiner 
(3  Stockton,  426). 

I  have  no  hesitation,  therefore,  in  overruling  the  ex- 
ceptions filed  in  this  cause,  and  thus  am  brought  to  con- 
sider the  evidence  which  has  been  adduced  to  support 
the  petition. 

And  first,  I  remark  that  I  cannot  agree  to  the  posi- 
tion taken  by  the  claimant  Tuttle,  that  his  purchase 
mast  stand,  unless  some  fraud,  collusion,  or  misconduct 
on  his  part  is  proved. 

A  Court  of  Admiralty  is  a  Court  of  equity,  and  the 
considerations  which  are  deemed  controlling  in  similar 
cases,  when  they  arise  in  Courts  of  equity,  are  equally 
controlling  in  a  Court  of  Admiralty.  The  general  rule  of 
equity  is  declared  to  be,  that  a  sale  will  be  set  aside 
where  there  has  been  fraud  or  misconduct  in  the  pur- 
chaser—fraudulent negligence    or   misconduct   in  any 
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other  person  connected  with  the  sale — surprise  or  misap- 
prehension created  by  the  conduct  of  the  purchaser,  or 
by  some  other  person  interested  in  the  sale,  or  by  the 
officer  who  conducts  it  (Lefevre  v.  Laraway,  22  Barb. 
177). 

In  Brown  v.  Frost  (10  Paige^  244),  where  no  fraud, 
collusion,  or  misconduct  on  the  part  of  the  purchaser 
was  shown,  a  sale  was  set  aside,  because  a  party  inter- 
ested, who  had  intended  to  bid,  was  prevented  from  being 
present  by  mistake  or  accident. 

In  Billington  v.  Forbes  (10  Paige,  487),  where  illness 
prevented  a  mortgagor  from  attending  the  sale,  it  was 
set  aside,  because  a  co-defendant  sought  to  take  an  un- 
conscionable advantage  of  his  absence.  Mere  inadequacy 
of  price  has  not  been  deemed  sufficient  to  justify  setting 
aside  a  sale,  unless  the  price  is  so  grossly  inadequate 
that,  from  such  inadequacy,  the  Oonrt  can  infer  fraud. 
Where  fraud  can  be  thus  inferred,  the  sale  will  be  set 
aside  (Eberhart  v.  Gilchrist,  3  Stock.  120).  In  Griffith  v. 
Hadley  (10  Bosworth,  587),  a  sale  to  an  innocent  and  Ixma 
fide  purchaser  was  set  aside,  where,  from  the  circum- 
stances, the  Court  could  infer,  that,  through  surprise  on 
the  part  of  a  person  interested,  the  property  was  sold  at 
a  great  sacrifice,  although  the  purchaser  had  in  no  way 
contributed  to  the  surprise.  In  Bixby  v.  Meade  (18 
Wend.  611),  a  sale  was  set  aside  where  property,  worth  a 
thousand  dollars,  was  bid  off  by  a  relative  for  $26,  and 
the  failure  of  the  party  to  attend  arose  from  the  forget- 
fulness  of  an  agent  to  be  present  as  directed.  In  King 
V.  Morris  (2  AbhoU's  Pr.  B.  298),  it  is  held  that  such  an 
inadequacy  as  would  amount  to  fraud  will  warrant  a  re- 
sale ;  and  great  inadequacy,  with  circumstances  of  ex- 
cusable neglect,  will  have  the  same  effect. 

Fraud  is  not  the  only  ground  on  which  to  base  an 
application  upon  motion  to  set  aside  a  sale  (Campbell  v. 
Gardner,  3  Stock.  423).  In  Lansing  v.  McPherson  (3 
Johns.  Ch.  Cases),  it  is  said  that  the  control  which  a 
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plaintiff  has  over  the  proceedings,  down  to  the  sale  in- 
clusive, should  indnce  the  CSonrts  closely  to  scrutinize 
his  connection  with  it. 

The  rule  in  England  appears  to  be  to  set  aside  the 
sale,  where  the  price  bid  is  so  inadequate  that  it  would 
be  against  conscience  to  permit  the  purchaser  to  derive 
such  advantage  from  the  neglect  of  the  parties  inter- 
ested. 

It  is  not  necessary,  therefore,  to  determine,  from  the 
evidence  in  this  cause,  that  fraud  or  collusion  on  the 
part  of  this  purchaser  has  been  shown.  It  is  sufficient 
if  there  has  been  such  a  surprise,  and  a  sale  at  such  an 
inadequate  price  as  that  it  would  be  against  conscience 
to  allow  the  purchaser  to  retain  the  property  against  the 
rights  of  innocent  parties.  Looking,  then,  to  the  evi- 
dence, while  it.  cannot  be  said  that  all  the  allegations  of 
the  petition  have  been  proved,  a  clear  case  of  surprise  is 
shown.  The  petitioner  was  in  Virginia;  he  had  no 
reason  to  suppose  that  the  vessel  was  to  be  removed  be- 
yond his  reach,  nor  any  reason  to  suppose  that  she  was 
liable  to  seizure  and  sale,  for  his  conveyance  contained 
an  express  covenant  that  the  vessel  was  free  from  liens. 
Nothing  occurred  to  give  him  notice  of  the  proceed- 
ings tal^en  by  Pratt,  until  he  found  the  vessel  in  this 
port  in  the  hands  of  Tuttle,  as  purchaser  at  the  mar- 
shal's sale. 

A  gross  inadequacy  of  price  is  also  shown.  The  evi- 
dence is  that  the  vessel  was  worth  from  $8,000  to  $10,000, 
and  she  was  sold  for  $1,000.  To  permit  such  a  sale  to 
stand  would  be  to  permit  Tuttle  to  take  an  unconscion- 
able advantage  of  the  ignorance  of  the  petitioner  in  re- 
spect to  the  pendency  of  any  proceedings  against  this 
vessel. 

These  two  facts  alone  are  sufficient  to  warrant  setting 
aside  the  sale  upon  such  terms  as  shall  make  the  pur- 
chaser whole  for  his  purchase  money,  costs  and  expenses. 

But  there  are  circumstances  in  this  case  which  go  to 
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show  that  the  persons  in  possession  of  this  vessel  com- 
bined with  the  libellant  to  secure  her  sale  under  the  de- 
cree  of  this  Court.  It  is  shown  that  the  vessel  came  to 
New  York,  away  from  her  ordinary  route  and  occupation, 
where  she  would  shortly  be  liable  to  be  taken  possession 
of  by  the  petitioner,  under  his  conveyance ;  and  the  fact 
is  left  without  explanation,  when  explanation  was  easy 
if  there  be  any  good  reason  for  the  Removal.  It  is  quite 
manifest  that  the  person  who  filed  the  libel,  and  those 
who  had  possession  of  the  vessel,  were  in  communica- 
tion before  the  libel  was  filed ;  that  the  libellant  derived 
his  knowledge  of  the  presence  of  the  vessel  from  those 
in  possession  of  her,  and  that  some  unexplained  reason 
existed  which  made  it  desirable,  as  well  to  the  libellant 
as  to  those  in  possession,  to  make  the  proceedings  as  in- 
expensive as  possible. 

The  claim  of  the  libellant  was,  upon  the  face  of  his 
libel,  at  least  doubtful.  It  bore  no  proportion  to  the 
value  of  the  vessel,  and  yet  those  in  possession,  and  who 
were  fully  cognizant  of  the  proceedings,  allowed  a  decree 
to  be  entered  by  default,  which  apparently  entailed  upon 
them  a  serious  loss,  and  ofi;er  no  explanation  of  their 
failure  to  defend  the  action.  These  parties  were,  more- 
over, present  at  the  sale,  which,  ruinous  as  it  apparently 
was,  they  made  no  eflfort  to  prevent.  Notwithstanding 
the  fact  that,  in  appearance,  the  sale,  if  allowed  to  stand, 
would  entail  a  large  loss  upon  the  owner,  no  objection  • 
to  it.  is  now  made  by  the  owner ;  on  the  contrary,  the 
effort  of  the  petitioner  to  avoid  the  sale  is  opposed  by 
the  owner.  The  fact  towards  which  these  circumstances 
strongly  point  is  sufficient  to  remove  all  doubt  as  to  the 
propriety  of  an  interference,  by  the  Court,  to  prevent 
the  injustice  which  would  result  if  this  sale  were  allowed 
to  stand. 

In  addition  it  must  be  said,  that,  while  it  is  true  that 
Tuttle,  the  buyer,  testifies,  in  the  most  explicit  manner, 
that  he  is  a  hona  fide  purchaser,  having  no  sort  of  con- 
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nection  with  any  of  the  other  parties  to  this  proceediog; 
still  there  are  facts  in  the  case  calculated  to  raise  sus- 
picion in  respect  to  his  action  in  the  premises.  Cer- 
tainly he  can  have  no  cause  of  complaint,  pro\'ided  he 
be  made  whole  for  his  outlay  by  reason  of  his  purchase 
and  these  proceedings.  The  fact  that  an  undue  profit 
would  accrue  to  the  purchaser  at  a  judicial  sale  is  no 
reason  for  refusings  to  set  aside  such  sale,  when  justice 
demands  it. 

Of  course,  the  other  parties  to  this  proceeding  can 
have  no  cause  to  complain  if  the  sale  be  set  aside,  inas- 
much as  benefit,  rather  than  loss,  will  accrue  to  them 
by  granting  the  prayer  of  the  petition. 

In  accordance  with  these  views,  the  sale  in  question 
will  be  set  aside,  upon  the  reimbursement  of  the  pur- 
chaser for  his  outlay  by  reason  thereof  and  of  this  pro- 
ceeding. 

The  decree  rendered  in  favor  of  the  libellant  Pratt 
will  also  be  set  aside,  and  the  petitioner  permitted  to 
intervene  and  contest  the  demand,  and  the  libellant  will 
be  directed  to  repay  into  the  registry  the  sum  withdrawn 
therefrom  by  him,  in  pursuance  of  such  decree,  less  the 
taxed  costs,  which  he  is  allowed  to  retain.  His  costs  of 
this  proceeding  must  abide  the  event  of  his  action. 

The  form  of  the  order  to  be  entered,  in  pursuance  of 
this  decision,  wUl  be  left  to  be  determined,  after  hearing 
the  parties,  upon  the  settlement  thereof. 

For  Martin,  Benedict,  Taft  <&  Benedict. 

For  Pratt,  Owen  dk  Gray. 

* 

For  Eogers,  N.  F.  Waring. 
For  Tut  tie,  B.  C.  Place, 
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JANUABY,  1875. 

THE  BEIG  WESLEY  SEYMOUR- 

CoLLiBioir  AT  Sea. — Sailtno  Vessels. — Crossing  Courses  and  Oppo- 
site Taceb. — Lights. — Lookout. — Changs  in  Extremis. 

A  coUisioD  took  place  off  Bamegat  at  night,  between  a  schooner  and  a  brig.  The 
wind  was  about  west  The  schooner  alleged  that  she  was  heading  south  by  west, 
close-hauled  on  her  starboard  tack,  and  that  she  saw  the  red  light  of  the  brig  a 
little  on  her  port  bow,  and  kept  her  course  witheut  change,  till  just  before  the 
collision,  when  her  helm  was  put  down  to  ease  the  blow,  if  possible,  but  too 
late  to  affect  the  course  of  the  schooner.  The 'brig  alleged  that  she  was  head- 
ing about  north  northeaft ;  that  she  saw  the  green  light  of  the  schooner  a 
little  on  her  port  bow ;  that  she  starboarded  her  wheel,  and  changed  her  course 
so  as  to  bring  the  green  light  on  her  starboard  bow ;  and  that  afterwards  the 
schooner  changed  her  course,  and  attempted  to  cross  the  brig's  bows,  when  the 
helm  of  the  brig  was  put  hard  down,  but  the  collision  could  not  be  avoided. 
The  vessels  came  together  nearly  at  right  angles,  the  brig  striking  the  schooner 
on  her  port  side : 

Edd,  That  this  was  a  case  under  the  12th  article  of  the  Sailing  Rules,  and,  as  the 
courses  were  crossing,  and  the  schooner  had  the  wind  on  her  starboard  side,  while 
the  brig  had  it  on  her  port  side,  and  was  not  close  hauled,  it  was  the  duty 
of  the  brig  to  keep  out  of  the  schooner^s  way,  and  of  the  schooner  to  keep  her 
course; 

That  the  brig,  seeing  the  schooner's  g^een  light  on  her  port  bow,  was  justified  in 
regarding  it  as  on  a  vessel  which  was  crossing  from  port  to  starboard  of  the 
brig,  and  her  starboarding  was  a  proper  mancauvre,  and  was  enough  to  have 
cleared  the  two  vessels,  if  the  schooner  had  held  her  course ; 

Tliat,  on  the  evidence,  the  schooner  must  be  held  to  have  changed  her  course  after 
the  brig  had  taken  proper  measures  to  avoid  her ; 

That  such  porting  by  the  schooner  could  not  be  held  to  have  been  a  change  of 
course  in  atitremu,  but  it  probably  resulted  from  an  inefficient  lookout ; 

That  the  brig  was  not  responsible  for  the  coULdon. 

Blatghford,  J.    This  libel  is  filed  by  the  owners  of 
the  schooner  George  W.  Pettns  against  the  brig  Wesley 
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Seymour,  to  recover  for  the  damages  sustained  by  the 
libellauts,  in  consequence  of  injury  to  the  schooner 
caused  by  a  collision  which  took  place  between  the  two 
vessels,  between  7  and  8  o'clock,  p.  m.,  on  the  28th  of 
January,  1873,  in  the  Atlantic  Ocean,  o£f  Barnegat.  The 
schooner  was  bound  from  New  York  to  the  Chesapeake 
Bay.    The  brig  was  bound  up  the  coast  to  New  York. 

The  libel  sets  forth  that  the  wind,  at  the  time,  was 
"  to  the  southward  and  westward ;  *'  that  the  schooner 
was  heading  "  about  south  by  west,"  and  was  close- 
hauled  on  the  wind ;  that  the  red  light  of  the  brig» 
headed  for  New  York,  with  the  wind  free,  was  made  on 
the  lee  bow  of  the  schooner,  about  a  point  off ;  that  the 
schooner  continued  her  course  until  the  brig  had  ap- 
proached within  hailing  distance,  when  she  was  hailed 
from  the  schooner ;  that  no  attention  was  paid  to  the 
schooner's  hail ;  that^  when  the  brig  had  approached  so 
close  that  a  collision  was  unavoidable,  the  schooner  put 
her  helm  down,  "  and  her  course  was  changed  but  a  trifle, 
to  ease  the  blow,"  and  the  brig  hit  the  schooner  on  her 
port  side,  breaking  into  and  damaging  her  in  such  a  man- 
ner that  she  had  to  return  to  port ;  that  the  collision 
occurred  through  the  want  of  care  and  attention  of  those 
on  the  brig,  and  their  want  of  skill  in,  amongst  other 
things,  not  keeping  a  good  lookout,  not  keeping  out  of 
the  way  of  the  schooner,  not  keeping  at  a  greater  dis- 
tance, not  in  time  changing  her  course,  and  luflSng  as 
she  did ;  and  that  the  collision  was  not  caused  by  the 
fault  of  those  on  the  schooner. 

The  answer  alleges  that  the  brig  had  a  proper  lookout 
on  duty ;  that  the  wind  was  blowing  from  about  west ; 
that  the  brig  was  proceeding  on  a  course  heading  about 
north  northeast,  under  the  command  of  a  pilot,  and, 
while  proceeding  on  such  course,  the  green  light  only  of 
the  schooner  was  seen,  some  distance  off*,  a  little  on  the 
port  bow  of  the  brig ;  that  the  course  of  the  brig  was 
then  changed  more  to  the  north,  which  brought  the 
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schooner  on  the  starboard  bow  of  the  brig,  the  schooner 
still  showing  only  her  green  light,  and  thus  indicating 
that  she  would  pass  on  the  starboard  hand  of  the  brig ; 
that,  after  continuing  on  that  course  for  a  short  time, 
the  schooner  suddenly  and  improperly  put  her  wheel 
down,  and  changed  her  course,  and  attempted  to  cross 
the  bow  of  the  brig,  and  thus  caused  the  collision ;  that, 
as  soon  as  the  schooner  so  changed  her  course,  it  was 
discovered,  on  board  of  the  brig,  that  a  collision  was  im- 
minent, and  the  helm  of  the  brig  was  put  hard  down,  but 
the  collision  could  not  then  be  avoided  ;  that  no  collision 
would  have  occurred  if  the  schooner  had  not  so  changed 
her  course ;  and  that  the  collision  did  not  occur  through 
want  of  care  and  attention  of  those  on  board  of  the  brig, 
who  did  all  in  their  power  to  avoid  it,  but  it  occurred 
through  the  negligence  of  those  on  board  of,  and  in  charge 
of,  the  schooner,  in,  amongst  other  things,  not  keeping  a 
proper  lookout,  not  seeing  the  light  of  the  brig  as  soon  as 
they  ought,  not  keeping  their  course,  as  they  were  bound 
to  do,  luffing  and  attempting  to  cross  the  bows  of  the  brig, 
and  otherwise  improperly  and  carelessly  navigating. 

On  the  part  of  the  schooner  four  witnesses  have  been 
examined — the  master,  Frank  W.  McKay;  a  seaman, 
Daniel  McKay,  who  was  at  the  wheel ;  McOretchie,  the 
mate  ;  and  McLeod,  a  seaman,  who  was  forward,  on  the 
lookout. . 

McLeod  says,  that  he  was  forward  of  the  wind- 
lass, keeping  a  lookout,  and  had  been  on  the  lookout 
over  half  an  hour  before  the  collision.  The  first  that 
he  saw  was  a  red  light,  a  point  or  a  point  and  a  half 
on  the  lee  bow,  that  is,  the  port  bow,  and  not  over 
six  lengths  of  the  schooner  away.  He  sung  out,  ^*a 
light  on  the  lee  bow,"  and  McOretchie,  the  mate,  then 
went  forward  to  where  McLeod  was  standing.  Mc- 
Leod says,  that,  after  he  made  the  red  light,  he  kept  it 
in  sight  until  the  collision ;  that  he  saw  no  other  light 
but  the  red  light  until  after  the  collision ;  that  he  saw  no 
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change  in  the  ooorse  of  the  brig  antil  she  stmck  tbe 
schooner;  that,  when  the  schooner  was  about  three 
lenf^hs  off,  the  mate  snng  ont  to  her  to  keep  off ;  that 
he  saw  no  change  in  the  coarse  of  the  schooner ;  and 
that  she  was  sailing  close  on  the  wind  all  the  time,  with 
her  sails  full.  He  also  says  that  the  light  he  saw  did  not 
change  its  position  any,  while  he  was  looking  at  it,  rela- 
tively to  the  schooner,  bnt  approached  all  the  time. 

McCretchie,  the  mate,  says,  that  he  went  forward  to 
call  a  man  in  the  forecastle,  and,  while  at  the  door  of  the 
forecastle,  heard  McLeod  report  a  light,  and  then  went 
and  looked  and  saw  a  red  light,  about  a  point  and  a  half 
on  the  lee  bow,  and  300  or  400  yards  off ;  that  he  watched 
the  movements  of  the  brig  from  the  time  he  first  saw  her 
red  light  until  the  collision,  and  saw  no  other  light  on 
board  of  her  at  any  time  bnt  the  red  light ;  that  the 
schooner  did  not  come  any  into  the  wind ;  and  that  she 
was,  at  the  collision,  full  on  the  starboard  tack,  with  her 
booms  on  the  port  side. 

Daniel  McKay,  the  man  at  tbe  wheel  of  the  schooner, 
says,  that,  when  he  went  to  the  wheel,  the  schooner  was 
close-hauled  on  the  starboard  tack,  headed  south  by 
west ;  that  she  was  going  so  all  tbe  time  he  was  at  the 
wheel ;  that  he  could  see  all  to  the  starboard  of  the  point 
of  the  schooner's  jibboom  ;  that  he  saw  no  light,  and  saw 
nothing  of  the  brig,  until  just  before  she  came  into  the 
schoouer,  and  then  he  looked  under  the  boom,  and  to 
leeward,  and  saw  her  port  or  red  light ;  that  he  heard 
her  light  reported  about  a  minute  and  a  half  before  the 
collision  ;  that  he  ran  on  his  course  about  a  minute  after 
that,  before  he  got  an  order  to  hard  down ;  that  he  put 
his  wheel  down,  but  the  schooner  had  not  changed  her 
course  at  the  collision  ;  that  the  schooner's  sails,  when 
the  brig  struck  her,  were  full  on  the  starboard  tack,  with 
her  booms  on  the  port  side. 

The  master  of  the  schooner  had  been  below.  He  says 
he  was  **  called  on  deck  by  the  alarm  about  the  lights" 
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and  went  from  the  cabin  tbrongh  the  companion  way  op- 
posite the  wheel,  to  the  port  side  of  the  deck  alongside 
of  the  man  at  the  wheel,  and  looked,  and  saw  a  red  light 
that  bore  about  a  point  on  the  lee  bow  ;  that,  when  the 
vessels  were  about  thirty  feet  apart,  he  told  the  man  at 
the  wheel  to  put  the  wheel  down ;  that  the  red  light  of 
the  brig  was  still  on  his  port ;  and  that  the  schooner  had 
not  changed  her  course  any  before  the  collision,  and  was 
then  headed  about  south  to  south  by  west,  with  her  sails 
full  on  the  starboard  tack/ 

The  master  says  that  the  stem  of  the  brig  hit  the 
schooner  right  amidships.  Daniel  McKay  says  that  the 
brig  came  pretty  near  bow  on,  and  struck  the  schooner 
amidships  on  the  port  side.  The  mate  says  that  the  brig 
struck  the  schooner  about  bow  on,  on  the  port  side. 
McLeod  says  that  the  brig  struck  the  schooner  amidships, 
between  the  fore  and  main  rigging,  on  the^port  side. 

Daniel  McKay  says  that  the  wind  was  about  west 
southwest.    McLeod  says  that  the  wind  was  off  shore. 

On  the  part  of  the  brig  four  witnesses  have  been  ex- 
amined— Brady,  the  pilot,  who  had  charge  of  her ;  Biske, 
who  was  at  her  wheel ;  Zedke,  a  seaman,  who  was  on 
deck,  aft ;  and  Spicer,  the  master. 

Brady  says  that  he  saw  the  green  light  of  {he  schooner 
about  a  point  on  his  weather  bow,  bearing  north ;  that 
the  wind  was  west ;  that,  after  that,  he  went  below  to 
light  his  pipe,  and  came  on  deck  again,  and  then  saw  the 
green  light  right  ahead ;  that,  before  he  went  below,  he 
had  told  the  man  at  the  wheel  to  luff  a  point ;  that  that 
order  was  obeyed,  and  brought  the  light  ahead ;  that  he 
should  think  the  light  was  two  miles  away  when  he  came 
on  deck  after  lighting  his  pipe  ;  that,  after  so  coming  on 
deck,  he  told  the  man  at  the  wheel  to  luff  another  point ; 
that  that  order  was  obeyed,  and  brought  the  light  a  point 
on  the  lee  bow ;  that,  when  the  schooner  was  distant 
twice  her  own  length,  he  saw  the  collision  was  unavoida- 
ble, and  ordered' the  man  at  the  wheel  to  put  his  helm 
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hard  down ;  that  the  schooner  was  showing  her  green 
light ;  that  that  was  the  only  light  he  saw,  and  he  did 
not  see  her  red  light  at  all ;  that  the  brig  struck  the 
schooner  just  forward  of  her  foremast,  nearly  at  right 
angles,  the  brig  heading  northwest  by  north,  and  the 
schooner  about  southwest ;  that  he  heard  a  hail  from  the 
schooner  just  a  moment  or  two  before  the  collision ;  and 
that  there  was  one  man  on  the  lookout,  on  the  forecastle, 
and  an  officer  on  the  quarter  deck,  and  a  man  at  the 
wheel.  He  also  says,  that,  when  he  first  saw  the  light, 
it  was  from  two  and  a  half  to  three  miles  off ;  that  it  was 
twenty  minutes  from  the  time  he  first  saw  the  light  to 
the  collision ;  that  he  thinks  there  was  time  for  the  brig 
to  change  her  course  some  after  the  order  to  hard  down 
was  given  and  before  the  collision  ;  that  when  he  gave 
the  order  to  hard  down,  the  schooner  was  about  twice 
her  length  ofl;  that  he  lost  sight  of  her  light  when  she 
was  two  of  her  lengths  off  under  his  bow,  on  account  of 
the  brig's  being  higher  out  of  the  water ;  that  the  last  be 
saw  of  the  light  it  bore  the  same*  a  point  on  his  lee ;  and 
that  he  gave  the  order  to  hard  down  to  break  the  force 
of  the  blow. 

Biske  says  that  he  was  at  the  wheel  of  the  brig ;  that 
he  saw  the  Ifght  of  the  schooner — only  one  light — ^a  green 
light,  three  quarters  of  a  point  on  his  port  bow,  the 
course  of  the  brig  being  then  north  northeast ;  that  he 
then  got  an  order  from  the  pilot  to  steer  north  by  east ; 
that  he  did  so,  and  lost  the  light,  because  it  got  on  his 
starboard  bow ;  that  he  afterwards  got  an  order  from  the 
pilot  to  put  the  wheel  hard  down,  and  did  so,  and  got  it 
hard  down  before  the  blow ;  and  that  the  brig,  at  the 
time  of  the  blow,  was  heading  north. 

Zedke  says  that  he  was  at  the  pump,  and  saw  the 
green  light  of- the  schooner  about  three-quarters  of  a 
point  on  his  port  bow ;  that  he  saw  the  pilot  come  up 
out  of  the  cabin,  and  heard  him  sing  out ''  north  by  east ;" 
that  he  afterwards  heard  him  say  ^*  hard  down  ; "  that  the 
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man  at  the  wheel  obeyed  these  orders  ;  that  the  course 
of  the  brig,  when  he  first  saw  the  light,  waa^  north  north- 
east ;  and  that  he  lost  sight  of  the  schooner's  green  light 
after  the  pilot  gave  the  course  "north  by  east/' 

Splcer,  the  master  of  the  brig,  was  below,  lying  down, 
partly  asleep,  and  was  aroused  by  hearing  the  pilot  sing- 
out  to  the  man  at  the  wheel  to  put  his  helm  to  starboard ; 
that  he  heard  the  pilot  sing  out,  two  or  three  times, 
"hard  a-starboard ;"  that  he  (the  master)  sprang  on  deck, 
and  got  about  half  way  from  the  cabin  forward  when  he 
heard  the  crash ;  that  the  starboard  bow  of  the  brig 
struck  the  port  side  of  the  schooner  amidships  ;  that  the 
schooner's  booms  were  swung  over  on  her  starboard  side, 
and  her  sails  were  full ;  that  the  wind  was  west  by  south ; 
and  that  he  thinks  the  brig  was  heading  north  northwest 
at  the  time  of  the  blow,  and  the  schooner  northwest  by 
west,  three  points  difference,  or  perhaps  four. 

This  case  is  one  of  diflSculty.  The  people  on  the 
schooner  say  they  saw  the  brig's  red  light  a  point  or  a 
point  and  a  half  on  the  port  bow  of  the  schooner,  the 
schooner  being  headed  south  by  west  and  close-hauled. 
Yet  the  people  on  the  brig  say  they  saw  the  green  light 
of  the  schooner  a  point  on  the  port  bow  of  the  brig 
when  the  brig  was  headed  north  northeast.  These 
courses  were  crossing,  and  they  crossed  at  a  point  ahead 
of  each  vessel  and  between  the  two  vessels.  Now,  al- 
though the  schooner  may  very  well  have  seen  the  red 
light  of  the  brig,  yet  it  is  difficult  to  understand  how 
such  red  light  could  have  been  seen  over  the  port  bow 
of  the  schooner,  at  any  time  before  the  brig  passed  the 
point  where  such  courses  crossed  each  other.  The  red 
light  of  the  brig  ought  to  have  been  seen  over  the  star- 
board bow  of  the  schooner.  And,  if  the  schooner  had  seen 
the  brig's  red  light  over  the  port  bow  of  the  schooner, 
it  is  difficult  to  see  why  the  red  light  of  the  schooner, 
and  not  her  green  light,  was  not  visible  to  the  brig. 

This  was  a  case  under  the  12th  article  of  the  steering 
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and  sailing  Bules.    The  vessels  were  crossing,  so  as  to 
involve  risk  of  collision.    Tliey  had  the  wind  on  differ- 
ent sides,  the  brig  having  it  on  the  port  side  and  the 
schooner  having  it  on  the  starboard  side.     The  brig  was 
^was  not  close-hauled.    It  was,  therefore,  the  dnty  of  the 
brig  to  keep  out  of  the  way  of  the  schooner.    The  brig, 
seeing  a  green  light  on  her  port  bow,  about  a  point,  was 
justified  in  regarding  such  light  as  on  a  vessel  which  was 
crossing  from  port  to  starboard  of  the  brig.    Therefore, 
if  the  brig  was  to  take  measures  to  avoid  such  vessel, 
the  proper  manoeuvre  of  the  brig  was  to  starboard,  and 
let  the  other  vessel  pass  to  the  starboard  of  the  brig. 
The  brig  did  starboard,  so  that  she  brought  the  schoon- 
er's green  light  a  point  on  the  starboard  bow  of  the  brig. 
This  ought  to  have  been  sufficient  to  clear  the  two  ves- 
sels, if  the  schooner  held  her  course.     Yet  the  stem  of 
the  brig  hit  the  schooner  amidships  on  the  port  side  of 
the  schooner.    This  being  so,  it  would  be  supposed  that 
the  people  aft  on  the  schooner  would  see  the  green  light 
of  the  brig,  and  that  the  people  on  the  brig  would  see 
the  red  light  of  the  schooner.     Yet  the  former  say,  that 
they  saw  no  light  on  the  brig  but  her  red  light,  and  the 
latter  say,  that  they  saw  no  light  of  the  schooner  but  her 
green  light. 

It  is  apparent,  from  the  evidence,  that  the  light  of 
the  schooner  was  seen  from  the  brig  a  considerable  time 
before  the  light  of  the  brig  was  seen  from  the  schooner. 
Probably,  the  brig  had  already  starboarded,  to  avoid  the 
schooner,  before  her  light  was  discovered  by  the  schooner. 
The  schooner's  lookout  says,  that  the  brig's  light  was 
not  over  six  lengths  of  the  schooner  away  when  he  first 
discovered  it.  He  reported  it.  Some  alarm,  ensued  on 
board  of  the  schooner,  for  her  master  says,  that  he  was 
called  on  deck  by  the  alarm  about  the  light.  The  libel 
states,  that  the  helm  of  the  schooner  was  put  down,  that 
is,  ported,  and  that  her  course  was  changed,  though  but 
a  trifle,  and  that  this  was  done  to  ease  the  blow  when 
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the  brig  had  approached  so  close  that  a  collision  was 
unavoidable.  The  libel  is  sworn  to  by  the  master  of  the 
schooner.  In  his  testimony,  he  says,  that  the  vessels 
were  about  thirty  feet  apart  when  he  told  the  man  at  the 
wheel  to  put  the  wheel  down,  that  is,  to  port,  and  that 
the  schooner  had  not  changed  her  course  any  before  the 
collision.  The  man  at  the  wheel  says,  that  he  got  the 
order  to  hard  down,  and  put  his  wheel  down,  but  the 
schooner  had  not  changed  her  course  at  the  collision. 

It  is  impossible  to  see  how  the  collision  occurred,  un- 
less the  schooner  changed  her  course  and  threw  herself 
across  the  bows  of  the  brig  at  a  time  when,  but  for  such 
change,  the  brig  would,  in  consequence  of  the  measures 
she  had  taken  to  clear  the  schooner,  have  succeeded 
in  doing  so.  On  the  view  that  the  schooner  did  so 
change,  it  is  easy  to  see  how  the  collision  occurred.  On 
the  whole  evidence,  it  must  be  held,  that  the  schooner  * 
changed  her  course  at  such  a  time,  and  in  such  a  man- 
ner, aud  to  such  an  extent,  as  to  thwart  the  efforts  of  the 
brig  to  avoid  her,  and  as  to  cause  the  collision  which 
would  otherwise  have  been  avoided. 

Daniel  McEiiy,  who  was  at  the  wheel  of  the  schooner, 
says,  that  she  was  heading  south  by  west,  and  that  the 
wind' was  west  southwest.  This  would  make  the  vessel 
to  head  within  five  points  of  the  wind.  He  also  says, 
that  she  was  close-hauled,  and  that,  when  the  brig 
struck  her,  her  sails  were  full  on  the  starboard  tack, 
with  her  booms  on  the  port  side.  McOretchie,  the  mate 
of  the  schooner,  says,  that  she  did  not  come  any  into 
the  wind,  and  that  she  was  full  on  the  starboard  tack,  at 
the  collision,  with  her  booms  on  the  port  side.  He  says 
nothing  as  to  how  the  wind  was.  McLeod  says,  that  the 
schooner  was  sailing  close  on  the  wind  all  the  time,  with 
her  sails  full.  All  he  says  about  the  wind  is,  that  it  was 
off  shore,  and  that  the  schooner  was  running  close- 
hauled.  He  also  says,  that  the  schooner  made  no  sheer 
before  she  was  struck,  and  that  her  sails  were  full  all  the 
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time.  The  master  of  the  schooner  says,  that  she  was 
headed  about  south  to  south  by  west ;  that,  at  the  time 
of  the  collision,  her  sails  were  full  on  the  starboard 
tack  ;  and  that  her  booms  were  off  on  the  port  side,  and 
she  was  close-hauled,  with  the  booms  close  in. 

If  the  schooner  was  heading  sooth  by  west,  when 
struck,  the  brig,  if  she  struck  the  schooner  a  square 
blow  at  right  angles  on  her  port  side,  must  have  been 
heading  west  by  north.  This  is  incredible,  on  the  evi- 
dence. The  pilot  of  the  brig  says  that  the  brig  had  got 
around  to  head  northwest  by  north,  at  the  blow,  and  that 
the  schooner  was  heading  about  southwest,  at  the  blow. 
This  would  make  the  blow  angle  aft  on  the  schooner  one 
point  from  square  across.  It  would  involve  a  change  of 
three  points  in  the  heading  of  the  schooner.  If  the 
wind  was  west,  the  schooner,  at  south  by  west,  was 
within  seven  points  of  it.  If  she  changed  only  two 
points,  or  to  southwest  by  south,  she  would  have  been, 
with  the  wind  west,  as  much  as  five  points  from  the  wind, 
and  the  brig,  at  northwest  by  north,  would  strike  her, 
angling  aft  on  her,  two  points  from  square  across.  Ex^ 
actly  how  the  wind  was,  and  how  close  the  schooner 
could  sail  to  it  and  keep  her  sails  full,  does  not  appear. 
If  the  wind  was  west,  the  schooner,  at  south  by  west, 
could,  probably,  have  come  closer  to  the  wind,  without 
gybing.  The  master  of  the  brig  testifies,  that  the  schoon- 
er's booms  were  swung  over  on  her  starboard  side,  and 
her  sails  were  full,  that  is,  full  to  sta^rboard,  which  puts 
her  on  her  port  tack ;  and  so  he  says  she  was  heading,  at 
the  blow,  northwest  by  west,  and  the  brig  north  north- 
west, which  would  make  the  blow  angle  forward  on  the 
schooner  five  points  from  square  across.  This  testimony 
of  the  master  bears  marks  of  exaggeration.  The  testi- 
mony of  those  on  the  schooner  is,  that  their  booms  were 
to  port,  and  their  sails  full  to  port,  at  the  blow.  This, 
on  the  whole  evidence,  is  not  inconsistent  with  the 
schooner's  having  come  up  to  the  wind  enough  to  throw 
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herself  across  the  brig's  course,  and  is  consistent  with 
the  libel.  It  is  very  certain,  from  the  testimony  of  the 
persons  on  the  schooner,  that  they  did  not  see  the  brig 
till  she.  was  near  them,  that  there  was  alarm  on  the 
schooner,  that  her  master  gave  the  order  to  port,  and 
that  that  order  was  obeyed.  The  brig  was,  at  the  same 
time,  in  the  discharge  of  her  duty  to  avoid  the  schooner, 
starboarding.  It  was  proper  for  her  to  do  so,  with  a 
green  light  crossing  her  course  from  her  port  to  her  star- 
board, and  she  had,  by  starboarding,  brought  that  light 
from  being  a  point  ou  her  port  bow  to  being  a  point  on 
her  starboard  bow.  Therefore,  it  was  for  the  brig  to 
keep  on  starboarding,  which  she  did.  Any  porting  by 
the  schooner,  under  such  circumstances,  baffled  the  brig. 
Such  porting  cannot  be  regarded  as  a  porting  in  extremis. 
It  resulted  from  the  fact,  that  the  lookout  on  the 
schooner  was  inefficient,  and  that,  consequently,  the  light 
of  the  brig  was  not  seen  as  soon  as  it  should  have  been. 
The  brig  was  not  crowding  the  schooner,  but  was  ma- 
ucbuvring  to  pass  her  at  a  proper  and  safe  distance. 

I  have  given  this  case  a  great  deal  of  consideration  ; 
and,  while  there  are  matters  of  evidence  on  both  sides 
that  are  incapable  of  comprehension,  I  think  the  brig 
cannot  be  held  responsible  for  the  collision,*  and  that  the 
libel  must  be  dismissed,  with  costs. 

TF.  B.  jBee&e,  for  the  libellants. 

B.  D.  Benedict^  for  the  claimants. 
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JANUART,  1876. 

THE   STEAMSHIP  EMILY  B,   SOUDEE. 

SALYAOX.-v-ToWAaB. 

The  eteamehip  S.,  on  her  way  to  New  York  from  the  Pacific  Ooean,  lost  her  screw 
and  put  into  MaraDham,  Bradl,  where  ahe  pot  in  a  new  one.  Sailing  thence, 
she  broke  one  blade  of  the  new  one,  when  abont  800  miles  from  St  Thomaa, 
and  the  other  when  about  80  miles  from  that  place.  She  pat  in  there,  and  ob- 
tained supplies,  and  then  started  under  sail  for  New  York,  not  haying  mended 
her  screw.  She  prosecuted  her  voyage  till  she  was  about  fifty  or  a  hnndred 
miles  from  Sandy  Hook,  when  the  steamer  M.,  also  bound  to  New  York,  at- 
tracted by  a  fiag  flying  at  the  peak  of  the  S.  (which  was  not  a  signal  of  dis- 
tress), came  up  and  spoke  her,  on  August  25th,  1865.  The  master  of  the 
S.  first  desired  the  master  of  the  M.  to  take  off  his  passengers.  This  the 
latter  declined  to  do,  on  the  ground  that  it  might  cause  the  M.  to  be  qnaraii- 
tined,  but  he  offered  to  tow  the  S.  to  New  York.  This  was  finally  agreed 
upon,  no  price,  howeyer,  being  fixed,  and  accordingly  the  M.  took  hold  of  the 
S.  and  towed  her  to  New  York,  the  service  occupying  about  eighteen  hoora, 
and  the  M.  being  detained  eight  or  ten  hours.  After  the  arrival  of  the  S.  in 
New  York,  parties  who  held  a  mortgage  on  her  foreclosed  it,  and  bonght  the 
vessel  in,  as  they  alleged,  without  notice  of  any  claim  upon  her,  and  sent  her 
upon  various  voyages,  till  October,  1866,  when  the  owners  of  the  M.  filed  a 
libel  against  her.  to  recover  a  salvage  compensation  for  the  service  rendered. 
The  S.  was  worth,  when  the  service  was  rendered,  about  $200,000,  the  M.  was 
worth  about  $200,000,  and  her  cargo  was  worth  about  $880,000: 

Held,  That  the  S.  was  not  in  distress,  and  the  evidence  did  not  show  that  the 
master  of  the  M.,  in  taking  hold  of  the  S.  to  tow  her,  oon^dered  that  he  was 
entering  on  a  salvage  service  for  a  salvage  compensation,  or  that  he  was  enter- 
ing on  any  other  than  a  towage  service,  nor  that  the  master  of  the  S.  had  any 
idea  that  he  was  subjecting  his  vessel  to  a  claim  for  salvege ; 

That  both  parties  contemplated  that  the  compensation  to  the  M.  would  be  larger 
than  to  a  smaller  vessel,  or  to  a  tug  in  the  regular  business  of  towing ; 

That  these  circumstances,  however,  did  not  reduce  the  service  rendered  by  the 
M.  to  a  mere  towage  service ; 

That  the  fact  that  the  S.  was  approaching  a  lee  shore,  and  was  deprived  of  her 
chief  means  of  propulsion  and  contrc^her  steam  power — was  to  be  considered 
in  fixing  the  amount  of  compensation,  nor  ought  that  to  be  diminished  because 
the  wind  and  weather  continued  favorable  after  the  towing  commenced ; 

That  the  lien  of  the  libellants  for  salvage  was  not  loet ; 

That  the  sum  of  $8,000  was  a  proper  sum  to  be  allowed.    Of  this,  $76  to  be  paid 
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to  the  owners  of  the  M.  for  damage  to  a  hawser,  and  $260  to  the  master  of  the 
M.,  and  the  retst  ($2,676)  to  be  divided,  one  half  to  the  owners  of  the  M.  and 
the  other  half  to  the  officers  and  crew.  Including  the  master,  to  be  divided 
among  them  in  proportion  to  their  wages. 

Blatghfobd,  J.  The  North  Atlantic  Steamship 
Oompany,  as  owners  of  the  steamship  Monterey,  and 
William  G.  Fnrber,  her  master,  for  themselves  and  all 
others  entitled,  bring  this  libel  against  the  steamship 
Emily  B.  Bonder,  to  recover  salvage,  for  services  rend- 
ered by  the  Monterey  to  the  Sender,  in  towing  her  into 
the  port  of  New  York,  on  the  25th  of  August,  1865. 

The  libel  alleges  that  the  Monterey,  while  on  a  voy- 
age from  New  Orleans  to  New  York,  discovered  the 
Bonder  in  a  disabled  condition,  with  signal  flying,  where- 
upon the  master  of  the  Monterey  hauled  up  for  and 
came  alongside  of  the  Bonder,  and  found  that  her  propeller 
was  gone,  and  that  she  was  in  a  totally  disabled  condi- 
tion, and  in  peril,  and  unable  to  make  a  port,  and  short 
of  provisions,  and  in  shoal  water ;  that  the  master  of 
the  Monterey  was  requested  by  the  master  of  the  Bonder 
to  take  the  Bonder  in  tow  for  the  port  of  New  York ; 
that  the  master  of  the  Monterey  thereupon  took  the 
Bonder  in  tow,  and  made  for  the  port  of  New  York, 
where  he  arrived  with  the  Bonder  on  the  next  day ;  and 
that  the  libellants  are  entitled  to  a  reasonable  share  of 
the  Bonder,  for  the  salvage  thereof.  The  prayer  of  the 
libel  is  for  reasonable  and  proper  salvage  in  proportion 
to  the  value  of  the  Bonder. 

The  answer  admits  that  the  propeller  of  the  Bonder 
was  broken,  and  alleges  that  the  Bonder  was  tight, 
staunch  and  strong,  and  well  and  fully  supplied  with 
masts,  sails,  crew  and  provisions  for  her  voyage,  and  had 
proceeded  on  said  voyage,  with  such  injured  propeller, 
from  a  place  in  South  America  to  the  place  where  she 
was  spoken,  and  had  passed  within  easy  distance  of 
many  ports  in  the  West  Indies  and  the  United  States, 
and,  having  fully  means  and  ability,  had  reached  the 
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place  where  the  Mooterer  spoke  her ;  that,  in  ofder  to 
expedite  the  pa^.^age  of  the  Souder  to  Xew  T<k1^  the 
mai>ter  of  the  MoDterey  was  requested  to  tow  her  to 
New  York,  bat  she  was  in  no  perils  dot  did  the  Monterey, 
or  her  master  or  erew,  tncnr  any  peril  in  the  perfomi- 
aoee  of  6aid  service ;  that  the  Montoey  towed  the 
Sonder  to  the  port  of  New  York,  hot,  at  all  times  dnring^ 
the  towage,  the  Sooder  was  tight,  stamieh  and  stroo^, 
and  well  and  fdlly  provided  with  men  and  aQ  neeessaries, 
except  her  propeller,  for  her  Toyage ;  that  the  Monterey 
rendered  service  to  the  Sooder  in  the  towage  of  her,  bat 
only  towage  service,  and  whoi  the  Sonder  was  ou 
gronnd  in  which  pOots  from  the  port  of  New  Yoik  are 
to  be  found,  and  within  a  very  short  distance  of  whex« 
togs  can  easily  be  had,  and  in  the  most  direct  ronte  of 
the  whole  steam  marine  of  the  United  States ;  that,  at 
the  time  of  the  service,  the  Sonder  was  owned  by,  and 
in  the  possession  of,  persons  other  than  the  claimanta  ; 
that,  after  the  service  was  performed,  the  Sonder  ar- 
rived at  the  port  of  New  York,  and  the  claimants,  hav- 
ing a  mortgage  and  lien  thereon,  proceeded  to  doly 
foreclose  said  mortgage,  and  became  the  owners  of  the 
vessel,  withoat  notice  of  the  lUiellants'  claim  ;  and  that 
thereafter  she  left  the  port  of  New  York,  and  proceeded 
and  completed  varions  voyages,  and  any  lien  of  the 
libellants,  if  the  same  ever  existed,  was  lost. 

It  will  be  nsefal,  in  the  first  place,  to  recor  to  the 
voyage  of  the  Souder  prior  to  her  being  spoken  by  the 
Monterey.  She  bad  come  from  the  Pacific  Ocean  around 
Cape  Horn.  She  was  a  screw  steamer.  She  lost  her 
screw  about  t250  miles  from  Maranham,  in  Brazil.  She 
went,  by  means  of  her  sails,  to  Maranham,  and  there  a 
new  screw  was  put  in.  She  then  started  for  New  York, 
under  steam.  One  blade  of  her  new  screw  was  broken 
off  between  400  and  500  miles  from  St.  Thomas,  and  the 
other  blade  was  broken  off  within  40  or  50  miles  of 
St.  Thomas.    She  then  went  to  St.  Thomas  by  means  of 
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lier  sails.  She  remained  there  7  or  8  days,  and  took  in  a 
supply  of  provisions,  but  did  not  put  in  a  new  screw, 
and  left  St.  Thomas  for  ITew  York  under  sail  alone,  in- 
tending to  go  under  sail  to  Kew  York.  She  had  been 
out  28  days,  under  sail  alone,  and  had  arrived  within 
some  50  to  100  miles  of  Sandy  Hook  when  she  was  fallen 
in  with  by  the  Monterey.  She  had  plenty  of  provisions. 
Her  hull  was  tight.  Her  spars,  rigging  and  sails  were 
in  good  order.  She  was  in  good  condition,  as  a  sailing 
vessel.  As  a  steam  vessel,  she  was  deprived  of  her 
steam  power.  She  had  some  passengers  on  board,  all  of 
whom  had  come  from  ports  beyond  St.  Thomas.  She 
behaved  well  on  her  passage  from  St.  Thomas.  She  was 
one  year '  old.  She  was  put  upon  a  dry  dock,  after  her 
arrival  at  ITew  York,  and  it  was  found  that  nothing  was 
the  matter  with  her,  except  the  loss  of  her  screw,  and 
the  roughing  up  of  the  copper  in  two  or  three  places  on 
her  keel.  She  had  spare  sails  on  board.  Her  suit  of 
sails  was  foresail,  topsail,  top-gallant  sail,  fore  staysail, 
jib,  fore  spencer,  mainsail,  and  gaff  topsail. 

The  Monterey,  going  the  same  way  with  the  Souder, 
and  bound  to  the  same  port,  descried  the  Souder  ahead 
and  to  the  westward,  showing  what  the  master  of  the 
Monterey  understood  to  be  a  signal.  The  Monterey 
bore  down  to  the  Souder. 

There  is  very  little  conflict  as  to  the  circumstances 
under  which  the  Monterey  took  hold  to  tow  the  Souder. 
The  only  point  of  difference  among  the  witnesses  is  as 
to  whether  the  Souder  first  asked  to  be  towed,  or  whether 
the  Monterey  first  proposed  to  the  Souder  to  tow  her. 
But  all  the  witnesses  agree  that,  when  the  Monterey 
hailed  the  Souder  and  asked  what  was  wanted,  the  reply 
was  that  the  Souder  wanted  the  Monterey  to  take  off 
the  Souder's  passengers.  This  was  said  in  view  of  the 
fact  that  each  vessel  was  informed  of  the  destination  of 
the  other.  Then,  when  the  Monterey  hesitated  to  take 
the  passengers,  in  view  of  where  the  Souder  had  come 
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from«  and  the  risk  of  quaraiitinei  the  next  suggestion, 
by  whichever  it  was  made,  was  to  tow  the  Bonder  to 
ITew  York,  the  common  destination  of  both  vessels.  If 
the  flag  set  by  the  Bonder  was  a  signal,  it  is  apparent  it 
was  a  signal  to  have  herself  spoken,  with  a  view  to  hav- 
ing her  passengers  taken  off.  Failing  that,  and  clearly 
with  a  view  on  the  part  of  the  Bonder  solely  to  expedit- 
ing her  progress,  her  being  towed  was  proposed  by  her  or 
assented  to  by  her.  The  master  of  the  Monterey  conld 
have  had,  and  did  have,  no  idea  that  the  Bonder  was,  or 
thought  she  was,  in  distress  or  peril  or  apprehension, 
other  than  as  such  condition  may  have  existed,  in  judg- 
ment of  law,  because,  being  a  steam  vessel,  fitted  to  be 
propelled  by  both  steam  and  sails,  she  had  been-deprived 
of  her  means  of  steam  propulsion,  leaving  her  means  of 
sail  propulsion  unharmed.  The  evidence  of  the  master 
of  the  Monterey,  and  of  Oraig,  the  chief  engineer,  shows 
that  the  former  did  not,  before  he  reached  the  Bonder, 
or  at  any  time,  have  any  idea  that  her  flag  was  a  signal 
of  distress,  or  that  she  had  summoned  the  Monterey  for 
any  other  reason  than  because  her  passengers  desired  to 
reach  New  York  sooner,  or  for  any  other  purpose  than 
to  have  such  passengers  taken  to  New  York  by  the 
Monterey,  over  the  short  intervening  distance.  Further- 
more, when  towing  was  suggested,  because  the  passen- 
gers could  not  be  taken  off,  there  were  negotiations 
opened  by  the  Bonder  with  a  view  to  fixing  a  price  for 
the  towing.  The  Monterey  was  a  large  steamer,  not  a 
tug  in  the  business  of  towing,  and  the  Bonder  naturally 
desired  to  know  what  the  price  for  towing  would  be. 
The  Bonder  wished  to  make  a  bargain  for  the  towing. 
The  Monterey  refused  to  make  a  bargain.  Devoe  and 
Binsabaugh,  both  of  them,  testify  that  the  master  of  the 
Monterey,  while  declining,  when  asked,  to  name  a  price, 
said  to  the  Bonder  that  he  would  not  charge  more  than 
was  right.  The  evidence  is  not  satisfactory  to  show  that 
the  master  of  the  Monterey,  in  taking  hold  of  the  Sou- 
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der,  to  tow  her,  ooDsidered  that  he  was  entering  on  a 
salvage  service,  for  a  salvage  compensation,  or  that  he 
considered  that  he  was  entering  on  any  other  than  a 
towage  service.  Nor  is  there  any  satisfactory  evidence 
that  the  master  of  the  Souder  had  any  idea  that  he  was 
subjecting  the  Souder  to  a  claim  for  salvage  compensa- 
tion, based  on  the  rescuing  of  the  Souder  from  existing 
or  apprehended  peril.  That  both  parties  contemplated 
that  the  compensation  for  the  service  would  be  larger  to 
the  Monterey  than  to  a  smaller  vessel  or  to  a  tug  in  the 
regular  business  of  towing,  may  be  assumed. 

But  the  circumstances  above  referred  todo  not  have  the 
effect  to  reduce  the  service  rendered  by  the  Monterey  to 
a  mere  towage  service,  although  they  have  an  important 
bearing  on  the  question  of  the  amount  of  the  salvage 
compensation.  It  was  said  by  this  Court,  in  the  case  of 
The  Saragossa  (1  Benedict^  552) :  *'  In  order  to  make  a 
salvage  service,  it  is  not  necessary  that  a  vessel,  whether 
sailing  or  steam,  should  be  unnavigable,  or  that  a  steam 
vessel  should  be  injured  not  merely  in  her  machineryi 
but  in  her  hull  or  her  sails  also.  *  *  *  a  steam 
vessel  which  has  lost  the  use  of  her  steam  machinery  by 
an  accident,  is  not  in  the  same  condition  she  would  or- 
dinarily be  in,  although  she  is  sound  in  hull  and  masts, 
and  has  the  use  of  her  sails,  and  a  service  rendered  to 
her  under  such  circumstances,  by  towing  her,  is  not  a 
mere  towage  service,  but  is  a  salvage  service.'*  These 
are  well  established  principles  (The  Eeward,  1  W.  Boh. 
177;  The  Charlotte,  3  W.  Bob.  68,  71;  The  Charles 
Adolphe,  Sivahey^  157). 

I  think,  therefore,  that  the  service  of  the  Monterey 
is  not  to  be  compensated  merely  as  a  towage  service. 
But  how  much  shall  be  awarded  to  her  as  salvage  is  a 
much  more  difficult  question. 

The  master  of  the  Monterey  testifies  that  he  was 
about  93  or  94  miles  south  by  west  from  Sandy  Hook, 
and  out  of  sight  of  land,  when  he  took  the  Souder  in 
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tow;  that  he  should  judge  she  was  in  about  twelve 
fathoms  of  water;  that  the  wind  was  northerly  and 
light,  and  she  was  making  little  or  no  progress  through 
the  water  with  her  sails ;  that,  in  proportion  to  the  size 
of  the  Souder,  her  canvas  was  not  sufBcient  to  work  to 
windward  or  keep  off  shore,  with  a  strong  breeze  on 
shore;  that  her  canvas  was  but  an  auxiliary  motive 
power,  and  her  principal  motive  power  was  steam  ;  that 
the  Souder  was  in  an  unsafe  or  dangerous  position  with 
an  easterly  gale  or  a  strong  east  wind ;  that  the  wind 
frequently  blows  on  shore  over  the  section  of  the  ocean 
over  which  the  Souder  was  towed ;  that  the  Souder  was 
not  prepared  to  carry  the  requisite  amount  of  canvas  to 
make  her  navigation  safe  from  where  she  was  taken  in 
tow  to  New  York,  in  case  of  the  wind's  blowing  on 
shore ;  and  that  the  place  where  the  Souder  wad  when 
he  first  saw  her,  was  not  a  part  of  the  ocean  frequented 
by  steamtugs  towing  for  the  harbor  of  ITew  York. 

Bragdon,  the  first  officer  of  the  Monterey,  testifies, 
that  the  Souder  was  making  very  little  progress  with 
her  sails,  and  was  not  heading  for  New  York  or  any 
Northern  port ;  that  she  was  out  of  sight  of  land,  and 
was  about  100  miles  from  Sandy  Hook ;  that,  when  she 
was  taken  in  tow,  the  wind  was  northerly  and  light  and 
the  weather  was  clear  ;  and  that  the  sails  of  the  Souder 
were  all  set ;  and  that  she  had  not  enough  canvas  to 
work  off  from  a  lee  shore,  or  to  make  her  safe  in  a  gale 
of  wind  from  any  direction,  and  was  not  rigged  with 
spars  to  carry  sufficient  canvas  to  keep  her  off  from  a 
lee  shore,  or  to  make  her  safe  in  a  gale  of  wind  from  any 
quarter. 

Craig,  the  chief  engineer  of  the  Monterey,  a  witness 
for  the  claimants,  testifies,  that  the  weather  was  pleasant 
and  clear ;  that  the  Souder  was  steering  about  east  north- 
east ;  that  the  wind  sprang  up  fresher  after  the  Souder 
was  taken  in  tow,  changing  to  the  southwest,  having 
been  north  to  north  by  west  and  light,  when  she  was 
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taken  in  tow,  and  that  the  wind  continued  fair  until 
they  reached  the  Highlands,  a  five  knot  breeze,  both 
ships  having  their  sails  set. 

Winchester,  a  ship  master,  who  superintended  the 
building  of  the  Souder,  and  went  in  her  as  master  from 
!New  York  to  Oharleston  and  back,  on  her  next  voyage, 
testifies  that  with  the  sails  she  had,  there  was  no  diffi- 
culty in  navigating  her  by  her  sails ;  that  there  was  no 
trouble  about  her  sailing  on  the  wind  or  wearing,  but 
she  could  tack  only  in  smooth  water,  beiug  obliged  to 
wear  in  rough  water ;  that  in  foul  weather  or  storms  she 
would  carry  as  much  canvas  as  any  other  vessel,  because 
in  foul  weather  or  storms  an  ordinary  sailing  vessel 
would  have  to  reduce  her  canvas,  and  the  Souder  could 
carry  her  canvas  longer  than  ordinary  vessels,  her  sails 
being  smaller;  that  he  would  consider  it  prudent  and 
safe  to  go  on  a  voyage  with  the  Souder,  with  her  por- 
peller  gone,  in  the  condition  she  was  in  when  she  arrived 
at  Kew  York  on  this  occasion ;  and  that  her  hull  was 
stronger  than  that  of  almost  any  sailing  vessel,  and  she 
was  heavier  timbered  than  any  ordinary  propeller,  and 
had  diagonal  iron  braces,  which  sailing  vessels  do  not 
have. 

Devoe,  the  chief  engineer  of  the  Souder,  testifies, 
that,  when  the  Souder  was  taken  in  tow,  the  weather  was 
calm,  with  a  light  wind  from  the  south  ;  that,  during  the 
towing,  the  weather  was  fine  ;  and  that  the  wind  sprang 
up  favorably  after  the  towing  conmienced,  by  there  com- 
ing up  a  good  sailing  breeze,  it  having  been  favorable 
before,  but  light  and  calm. 

The  Souder  was  approaching  the  coast,  where  danger 
to  her,  if  a  strong  wind  blowing  towards  the  land  had 
sprung  up,  might  have  existed.  While  she  might  have 
been  able,  with  abundant  sea  room,  to  keep  from  peril, 
by  the  use  of  her  sails,  in  case  of  severe  winds  or  storms, 
yet  she  was  nearing  what  would  have  been  a  lee  shore, 
in  case  of  a  strong  wind-  blowing  towards  the  land,  and 
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the  reaching  her  destinatioii  required  her  to  keep  near- 
ing  the  shore  more  and  more.  She  had  been  deprived  of 
her  chief  means  of  propulsion  and  control— her  steam 
power — of  that  which  would  have  been  effective  to  keep 
her  off  froift  a  lee  shore,  in  case  of  necessity.  Her  nor- 
mal condition  was  to  have  the  use  of  both  steam  and 
sails.  The  Oourt  cannot  indulge  a  conjecture,  or  enter 
into  a  calculation,  upon  the  opinions  of  witnesses,  as  to 
how  much  effective  ability  to  keep  off  from  a  lee  shore 
would  have  remained  to  the  Souder,  in  case  of  necessity 
for  doing  so,  through  the  use  of  her  sails  alone.  It  is 
sufficient  that  she  had  been  designedly  equipped  with 
steam  power  as  her  principal  power,  and  with  sails  as 
auxiliary,  and  that  she  had  been  deprived  of  the  former, 
and  that  such  deprivation  necessarily  left  her  more  ex- 
posed to  danger  from  a  lee  shore,  on  her  approach  to 
the  land,  than  she  would  have  been  if  she  had  not  been 
deprived  of  her  steam  i)ower. 

Nor  ought  the  compensation  which  otherwise  would 
be  awarded  to  the  Monterey  to  be  diminished  because  of 
the  fact  that  the  wind  and  weather  continued  to  be 
favorable  after  the  towing  commenced.  Such  fact  may 
be  a  good  reason  for  not  increasing  the  compensation, 
because  it  shows  that  the  Monterey  in  fact  encountered 
no  peril  from  wind  or  weather  while  performing  the 
service. 

There  remain  to  be  considered  the  duration  and  par- 
ticulars of  the  service,  and  the  value  of  the  respective 
vessels  and  their  cargoes. 

The  master  of  the  Monterey  testifies  that  the  Mon- 
terey had  a  short  supply  of  coal  for  completing  her  voy- 
age, in  case  of  adverse  winds  or  impediments  to  her,  but, 
the  weather  being  fine  after  taking  the  Souder  in  tow, 
she  had  ten  or  twelve  tons  left  when  she  arrived  in  New 
York ;  that  she  made  the  Souder  at  noon,  and  took  her 
in  tow  at  1.30  p.m.,  and  cast  her  off  at  the  pier  in  New 
York  at  7.45  A.M.,  the  next  day ;  that  the  towing  im- 
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periled  or  affected  the  insurance  of  the  Monterey,  and 
added  greatly  to  the  perils  of  navigation,  in  consequence 
of  her  being  near  the  coast  and  approaching  a  port  the 
approaches  to  which  were  covered  by  many  vessels, 
causing  danger  of  collisions,  and  caused  her  to  wait  for 
daylight  to  enter  the  port  of  New  York,  and  also  added 
greatly  to  the  risks  of  harbor  and  river  navigation  ;  that 
the  towing  delayed  the  Monterey  eight  or  ten  hours ; 
that  the  Monterey  was  not  as  much  at  command  with 
the  Sender  in  tow  as  without ;  that  the  daily  expense  of 
navigating  the  Monterey,  for  men,  coal,  provisions,  &c., 
was  between  $300  and  $400 ;  that,  in  casting  off  the  Sen- 
der, the  hawser  of  the  Monterey  got  jammed,  and  had  to 
be  cut,  and  a  part  of  it,  worth  $30  or  $40,  was  lost,  and 
the  value  of  the  remainder  was  impaired  $40  or  $50  in 
addition  ;  and  that  the  Monterey  had  about  thirty  cabin 
and  about  twenty  steerage  passengers,  and  about  forty 
officers  and  men.  The  other  witnesses  make  the  deten- 
tion of  the  Monterey  by  the  towing  not  so  long  as  eight 
or  ten  hours. 

The  master  of  the  Monterey  testifies,  that  the  Sender 
was  about  1,200  tons  burthen,  and  was  of  the  value  of 
about  $200,000 ;  and  that  the  value  of  the  Monterey  was 
about  $200,000,  and  of  her  cargo  about  $330,000,  and  she 
was  about  1,050  tons  burden.  This  is  all  the  testimony 
on  that  subject. 

The  master  of  the  Monterey  testifies,  that,  in  his 
opinion,  a  reasonable  compensation  for  the  service,  is 
$20,000. 

There  is  nothing  to  sustain  the  defence  set  up  in  the 
answer,  that  the  lien  of  the  libellants  for  salvage  was 
lost. 

In  the  case  of  The  Bebecca  Olyde  (5  Benedict,  98),  this 
Court  awarded  as  salvage  the  sum  of  $4,000.  The  allow- 
ance was  affirmed,  on  appeal,  by  the  Oircuit  Court,  against 
the  objections  of  both  parties.  The  case  was  one  of  a 
disabled  steamer,  towed  by  another  steamer  for  nine 
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boan,  the  towing  steamer  haTing  lost  twcntf-ANir  houis 
of  time  in  renderiiig  the  serviee.  The  saved 
her  eargo  were  worth  $70,000,  and  the  saving 
her  cargo  were  worth  $275,000.  The  saving  vessel 
bound  from  Boston  to  niiladelphia,  and  tmned  aside  to 
tow  the  other  vessel  to  Xew  YcfA^  The  saved  vessel 
had  been  disabled  in  a  gale,  her  mainmast  and  sasoke- 
stack  were  lost,  her  maehineiy  was  disabled,  h^  boScr 
was  shifted,  her  boats  and  mainhatch  were  swept  away, 
one  of  her  cargo  ports  was  stove  in,  she  was  mating  no 
sobfttantial  progress  in  a  direction  that  would  have  en- 
abled her,  with  the  sails  she  eonld  ecHnmand,  to  reach 
New  York  (her  port  of  destination)  or  any  other  place  of 
safety,  she  showed  a  flag  of  distress,  onion  down,  and 
she  was  picked  up  at  a  point  which  was  one  of  danger  to 
her,  crippled  as  she  was,  because  of  its  distance  from  the 
usual  track  of  vessels  going  up  and  down  the  coast,  and 
of  the  direction  of  the  wind.  Although  there  was  no 
peril  to  life  or  property  on  the  part  of  the  saving  vessel, 
the  service  was  held  by  this  Court  to  have  been,  so  far 
as  the  saved  property  was  concerned,  a  salvage  service 
of  great  merit  and  value.  The  Circuit  Court,  in  its 
opinion  in  that  case,  says :  ^*  The  balance  of  the  evidence 
regarding  the  place  where  the  Sebecca  Clyde  was  taken 
in  tow,  the  progress  that  she  had  already  in  fact  made 
under  her  few  sails,  before  she  received  aid,  the  state  of 
the  weather,  and  the  probability  of  her  soon  reaching 
anchorage  ground,  while  it  does  not  show  that  she  was 
out  of  danger,  goes  far  to  reduce  the  service  rendered  by 
the  libellants  to  a  towage  service— a  service,  neverthe- 
less, not  of  an  ordinary  character,  since  it  involved,  on 
the  part  of  the  libellants'  vessel,  a  deviation  from  her 
proper  voyage,  delay  in  its  consummation,  and  unusual 
expense  in  furnishing  hawsers/'  The  allowance  for 
damage  to  hawsers  and  pilotage  (as  part  of  the  $4,000)  was 
$800,  of  which  $140  was  for  pilotage.  "  But  there  was 
very  little,  and  perhaps  no  danger  incurred  by  the  ves* 
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sel,  or  hfer  officers  or  crew,  if  in  the  vigilant  exercise  of 
competent  skill.  It  was  a  valuable  aid,  rendered  to  a 
vessel  in  distress,  entitling  the  libellants  to  a  compensa- 
tion furnishing  reasonable  reward,  and  such  as  will 
operate  as  an  inducement  to  them,  and  to  others  simi- 
larly situated,  to  render  like  aid.  I  cannot,  upon  all  the 
proofs,  say  that  the  decree  does  not  award  this." 

The  circumstances  of  the  present  case  are  even  more 
forcible,  in  their  tendency  to  reduce  the  service  to  a  tow- 
age service,  than  were  the  circumstances  in  the  case  of 
the  Bebecca  Clyde ;  and  it  seems  to  me  that  a  reason- 
able and  proper  allowance  in  this  case  is  the  sum  of 
$3,000.  Of  this,  the  owners  of  the  vessel  will  receive,  in 
the  first  place,  $75  for  damage  to  hawser.  The  master 
of  the  Monterey  will  receive  $250.  The  remaining 
$2,675  will  be  divided  as  follows :  one-half,  or  $1,337  50, 
to  the  vessel ;  and  the  remaining  $1,337  50  to  the  officers 
and  crew,  to  be  divided  among  them,  including  the 
master,  in  proportion  to  their  respective  monthly  wages, 
the  apportionment  to  be  made  by  a  commissioner,  if 
required.  The  claimants  will  be  charged  with  the 
costs. 


I>.  JB.  Eaton^  for  the  libellants. 
TF.  22.  Beebe^  for  the  claimants. 

Bt.  Vol.  VIL— 86 
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JAKUABT,  187S. 

IN -THE  MATTEE    OP  JOHN  HL  McKINLBY,  A 

BANKEUPT. 

Skttiho  Asms  Aiuudicatiov  of  BAimuFTCT. — JmusDicnov. 


A  petition  in  bankruptcy  againat  HcE.,  regolar  on  ita  free,  was  filed.  A 
prcper  caae  waa  preaented  to  the  Gonrt  for  aerrioe  on  bim  by  pablication. 
Such  aenrlce  waa  made,  and,  oo  the  return  day,  proof  of  due  aerrice  being  pre- 
aented, and  the  debtor  not  appearing,  ao  adjudication  of  bankropicy  was  made. 
A  petition  waa  afterwards  presented  to  the  Court  by  R.,  represBoting  that  he 
waa  a  creditor  of  llcK.,  and  had  not  been  named  aa  snch  in  the  petition  in 
banlanptcy,  and  that  the  debts  of  McE.  were  much  greater  than  waa 
allc)^  in  that  petition,  and  that  the  requinte  number  and  amount  of  creditors 
had  not  joined  in  the  petition.  On  this  petition  R.  prayed  that  the  adjudica- 
tion of  bankruptcy  and  all  the  subsequent  proceedings  might  be  set  aside  and 
yacated.  McK.  also  at  the  same  time  applied,  on  affidavits,  for  an  order 
that  tbe  proceedings  be  yacated,  or  that  he  be  allowed  to  file  an  answer.  His 
affidavit  set  up  that  he  had  no  knowledge  of  the  filing  of  tbe  petition,  and  that 
the  petition  waa  not  ugued  by  tbe  requisite  number  and  amount  of  creditors, 
and  that  tbe  petitioning  creditors  knew  it: 

EM,  That  the  Court  having  been  satisfied  on  the  evidence  before  it  on  the  return 
day,  that  the  requirements  of  the  statute  as  to  number  and  amount  of  petition* 
ing  creditors  had  been  complied  with,  so  adjudged,  which  judgment  is  by  the 
atatute  declared  to  be  final ; 

That  such  judgment  is  certainly  final  in  tbe  absence  of  fraud  or  collusion ; 

That  the  allegation  that  the  petitioning  creditors  knew  that  the  proper  number  of 
creditors  had  not  joined  in  i^  was  not  sustained,  and  that  both  motions  must 
be  denied. 

Ik  this  case,  after  an  adjudication  of  bankruptcy  had 
been  made,  a  petition  was  presented  to  the  Court  by 
one  Andrew  Ehende,  which  set  forth  that  the  petition 
in  the  case  was  filed  by  creditors  whose  claims  amounted 
to  $8,790;  that  the  petitioner  was  a  creditor  of  Mc- 
Einley  for  over  $10,000 ;  that  other  parties,  stated  in 
the  petition,  were  creditors  to  the  amount  of  over 
$20,000,  and  none  of  them  had  joined  in  the  peti- 
tion, although  all  the  debts  were  provable   in  bank- 
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ruptcy  ;  that  M^^Kinley  was  indebted  in  at  least  $40,000 
of  provable  debts ;  and  that  the  claims  of  the  petitioning 
creditors  were,  therefore,  much  less  than  was  required  by 
the  statute.  On  this  petition  Shende  applied  to  have 
the  adjudication  of  bankruptcy  vacated  and  the  petition 
and  all  proceedings  under  it  dismissed. 

At  the  same  time  an  application  was  presented  on 
behalf  of  McKinley  to  have  the  proceedings  annulled, 
or  that  he  might  have  leave  to  file  an  answer  denying 
that  the  creditors  who  had  joined  in  the  petition  consti- 
tuted the  requisite  number  and  amount  under  the  stat- 
ute, and  denying  that  McKinley  had  been  during  six 
months  preceding  the  filing  of  the  petition  a  resident  of 
the  Southern  District  of  New  York.  This  application 
was  founded  on  an  affidavit  of  McKinley,  setting  forth  a 
list  of  his  creditors,  showing  debts  amounting  to  over 
$60,000 ;  and  setting  forth  also  that  he  had  had  no  per- 
sonal knowledge  of  the  proceedings,  that  the  petition  and 
order  to  show  cause  were  only  served  on  him  by  publica- 
tion, and  that  he  believed  that  the  fact  that  one-third  in 
amount  of  his  creditors  had  not  signed  the  petition  was 
well  known  to  the  petitioning  creditors  at  the  time  of 
filing  the  petition. 

In  opposition  to  the  motion,  an  affidavit  was  pre- 
sented on  the  part  of  the  petitioning  creditors  denying 
any  such  knowledge,  showing  the  facts  which  justified 
the  service  by  publication  under  the  statute,  and  deny- 
ing the  truth  of  the  allegation  as  to  the  amount  of  Mc- 
Kinley's  debts. 

S.  B.  Higenhotam  and  U.  McKinley,  for  the  motions. 

M.  Diefendorf,  opposed. 

Blatohford,  J.  The  petition  in  bankruptcy  was 
regular  on  its  face.  On  the  papers  before  the  Court  the 
order  for  substituted  service  by  publication  was  properly 
made.    Service  was  so  made.    On  the  return  day  the 
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debtor  did  not  deny  the  allegation  as  to  the  number  or 
amount  of  petitiouing  creditors  by  a  statement  in  writing 
to  that  effect.  Proof  of  service  by  publication  being 
made,  and  the  Court  being  satisfied  on  the  evidence  then 
before  it  that  the  requirement  of  the  statute  as  to  the 
number  and  amount  of  petitioning  creditors  had  been 
complied  with,  the  Court  so  adjudged,  and  that  judg- 
ment is  contained  in  the  order  of  adjudication,  which 
finds  that  the  facts  set  forth  in  the  petition  are  true,  one 
of  which  facts  is  the  allegation  as  to  the  number  and 
amount  of  petitioning  creditors.  The  statute  declares 
that  such  judgment  shall  be  final.  Certainly  it  is  final 
in  the  absence  of  fraud  or  collusion.  No  fraud  or  'col- 
lusion is  shown  in  this  case.  It  is  not  denied  that  the 
bankrupt  had  carried  on  business  within  this  District  for 
the  period  requisite  to  give  this  Court  jurisdiction  of 
the  case.  Jurisdiction  by  such  carrying  on  of  business 
is  alleged  in  the  petition.  The  allegation  that  the  peti- 
tioning creditors  knew,  when  the  petition  was  filed,  that 
the  proper  number  and  amount  of  creditors  had  not 
joined  in  it  is  not  sustained. 

The  motions  to  vacate  the  adjudication  are  denied, 
and  the  motion  of  the  bankrupt  for  leave  to  interpose 
an  answer  is  denied. 


JANUARY,  18Y6. 

JOHN  CEOOK  V.  LEWIS  AUDENEEID. 

AtTACHMBNT. ^ASBIONMENT. — FrEIOHT. 

F.,  tho  owner  of  a  caDal-boat,  brought  a  cargo  of  coal  to  A.,  the  freight  of  which, 
|168  88,  was  due  to  F.  on  Sept  16th,  1869.  F.,  haylog  assigned  the  debt  to 
C,  he  filed  a  libel  agdnst  A.  to  recorer  it.  Before  the  assignment,  an  attabh- 
ment  against  the  property  of  F.  was  issned  out  of  the  First  District  Court  of 
the  city  of  New  York,  which  was  serred  on  A.  before  the  libel  was  filed. 
The  plaintiff  in  the  action  in  the  First  District  Court  obtained  judgment  against 
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F.,  and  issued  exeeation,  and  A.  paid  to  the  marshal  of  the  First  District 
Court,  the  person  duly  authorized  to  collect  the  execudon,  the  $158  88,  The 
case  was  heard  on  an  admitted  statement  of  facta : 
Held,  That,  as  A.  had  admitted  that  the  debt  was  due  to  F.,  it  was  for  him  to 
show  that  the  attachment  and  execntion  bound  the  debt  in  his  hands,  and,  as  he 
had  not  done  so,  C.  was  entitled  to  a  decree  for  the  amount  of  the  debt. 

■ 

Thb  libel  in  this  case  alleged,  that  one'  Feaney  was 
the  owner  of  a  canal-boat,  and  brought  a  cargo  of  coal 
in  her  for  Audenreid  &  Go.,  the  respondents,  on  which 
the  freight  was  $158  38,  which  they  had  not  paid,  and 
that  Feaney  had  assigned  the  claim  to  the  libellants, 
who  sought  to  recover  it  in  this  suit. 

The  answer  set  up,  that,  previous  to  the  assignment 
by  Feaney  and  the  filing  of  the  libel,  the  freight  in  the 
hands  of  Audenreid  &  Go.  was  attached  at  the  suit  of 
one  Gompton ;  that  judgment  was  recovered  in  the  suit, 
and  execution  issued ;  and  that  Audenreid  &  Go,  had 
paid  over  the  money. 

The  case  was  submitted  on  the  following  agreed 
statement  of  facts : 

The  defendants  admit  that  there  was  due  from  them 
to  the  libellant's  assignee,  James  Feaney,  the  sum  of 
one  hundred  and  fifty-eight  dollars  and  thirty-eight 
cents,  for  freight  on  a  cargo  of  coal — such  sum  was  due 
on  the  16th  day  of  September,  1869. 

Plaintiff  admits,  that,  on  that  day,  an  attachment 
issued  out  of  the  First  District  Gourt  of  the  city  of  New 
York,  at  the  suit  of  one  Oscar  F.  Gompton,  against  the 
property  of  the  said  Feaney,  which  attachment  a  duly 
authorized  marshal  of  «aid  Gourt  duly  served  on  the  de- 
fendants before  the  commencement  of  this  suit,  upon 
the  indebtedness  so  due  from  them  to  Feaney. 

That,  thereafter,  the  said  Feaney  assigned  the  said 
claim  to  the  plaintiff,  who  thereupon  commenced  this 
action. 

That,  thereafter,  the  said  Gompton  obtained  judg- 
ment in  the  said  First  District  Gourt,  against  said  James 
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Feaney,  for  $158  60,  and  issued  execntion  thereon,  and, 
on  demand  made  under  said  execution,  the  defendants 
paid  over  to  the  said  marshal  of  the  First  District  Oourt, 
the  person  duly  authorized  to  collect  said  execntion,  the 
said  sum  of  one  hundred  and  fifty-eight  dollars  and 
thirty-eight  cents,  being  the  amount  so  due  from  them 
to  the  said  Feaney,  and  so  sought  to  be  attached  by  said 
Oompton. 

For  libellant,  Horace  Andrews. 

For  respondents,  F.  (7.  Bowman. 

BiiATGHFORD,  J.  As  the  debt  to  the  libellant's  as- 
signor is  admitted  to  have  been  due,  $158  88,  September 
16th,  1869,  it  is  for  the  respondents  to  show  that  the  at- 
tachment and  execution  set  up  bound  the*  debt  in  the 
hands  of  the  respondents.  This  they  have  not  done, 
and  the  libellant  must  have  a  decree  for  $158  38,  with  in- 
terest from  the  above  date,  and  costs. 


JANUARY,  1876. 

THE  FEEET-BOAT  JAY  GOULD. 

COLUBIOH   IK   HUDSOH   RiVXR. — SCHOONKR  AND  StEAMER — ChAHGS  OF 

Course. — Plbadino. 

A  schooner  was  bonnd  up  the  Hudson  riyer  to  the  foot  of  Slst  street,  with  the 
wind  from  the  southwest  She  began  to  take  in  sail,  and  luffed  up  into  the 
wind  for  that  purpose.  A  ferry-boat  was  cominf^  up  the  riyer  astern  of  her,  and 
to  the  westward,  and  a  collision  occurred  between  the  two  Teasels,  the  bow  of 
the  ferry-boat  strikin^ir  the  port  side  of  the  schooner,  head  on.  The  tide  was 
ebb.  The  libel  alleged,  that  the  schooner  was  helpless,  by  reason  of  her  taking 
in  sail  and  drifUng  with  the  tide,  and  that  the  collision  was  caused  by  the  fault 
of  the  ferry-boat,  in  that  she  did  not  keep  a  proper  lookout^  and  did  not  slop 
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and  back  in  time,  and  did  not  change  her  coarse  so  as  to  paaa  under  the  stem 
of  the  schooner.  The  answer  set  up,  that,  while  the  ressels  were  proceeding 
on  their  respectiye  courses,  the  schooner  suddenly  luffed  up  across  the  course 
of  the  ferry-boat,  and  that  thereupon  the  engine  of  the  ferry-boat  was  at  once 
stopped  and  reFersed,  but  the  collision  could  not  be  aroided : 

Hdd,  That  the  schooner  was  in  fault  in  luffing  when  the  steamer  was  approaching ; 

That  the  claim  of  the  schooner  that,  after  she  luffed,  there  was  room  enough  for 
the  ft* rry-boat  to  hare  avoided  her,  by  porting,  was  not  sustained  ; 

That,  although  the  answer  did  not  allege  that  the  ferry-boat  ported,  it  could  not 
be  taken  as  an  admission  that  she  did  not  port ; 

That,  on  the  evidence,  her  helm  was  ported  and  her  engine  stopped  and  reversed 
as  soon  as  the  schooner  luffed ; 

That  the  ferry-boat  was  not  in  fault,  and  the  libel  must  be  dismissed. 

Blatghfobd,  J.  The  libellants,  as  owners  of  the 
three-masted  schooner  Sarah  J.  Fort,  bring  this  snit 
against  the  ferry-boat  Jay  Gonld,  to  recover  for  the 
damages  sustained  by  them,  by  means  of  a  collision 
which  occurred  between  the  two  vessels,  on  the  28th  of 
May,  1873,  shortly  after  three  o'clock  p.m.,  in  the 
Hudson  river,  oiT  the  city  of  New  York.  The  schooner 
was  bound  op  the  river,  and  so  was  the  ferry-boat,  the 
latter  being  on  a  trip  from  her  slip  in  Jersey  Oity  to  her 
slip  at  the  foot  of  23d  street.  New  York.  The  ferry- 
boat  struck  the  port  side  of  the  schooner  about  at  right 
angles,  the  schooner  being,  at  the  time,  headed  across 
the  river,  and  the  ferry-boat  headed  up  the  river. 

The  libel  alleges  that  the  schooner  was  bound  to  the 
foot  of  31st  street ;  that  she  commenced  to  take  in  sail, 
and,  while  lying  with  her  head  to  the  westward,  the 
wind  blowing  a  full  sail  breeze  from  the  southwest,  she 
became  helpless,  drifting  with  the  tide,  which  was  run- 
ning ebb  strong,  and  was  in  plain  sight  of  the  ferry-boat, 
it  being  daylight  and  the  weather  clear,  and  was  run 
into  by  the  ferry-boat;  and  that  the  collision  was  the 
fault  of  those  in  charge  of  the  ferry-boat,  in  that,  among 
other  things,  they  did  not  keep  a  proper  lookout,  and 
did  not  stop  and  back  the  boat  in  time  to  avoid  the 
schooner,  which  they  could  and  should  have  done,  and 
did  not  change  the  course  of  the  boat,  so  as  to  pass 
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under  the  stem  of  the  schooner,  which  they  conld  easily 
have  done,  and  in  otherwise  improperly  navigating. 

The  answer  sets  forth,  that,  when  the  ferry-boat  was 
a  short  distance  below  13th  street,  the  pilot  and  others 
in  charge  of  her,  she  then  l>eing  to  the  eastward  of  the 
middle  of  the  river,  and  heading  up  the  river  towards 
23d  street,  sighted  the  schooner  heading  up  the  river,  on 
a  course  nearly  parallel  with  the  shore  and  with  the 
eonrse  of  the  ferry-boat,  and  somewhat  ahead  of  the 
ferry-boat ;  that  the  same  course  was  continued  by  both 
vessels  until  the  schooner  was  nearly  opposite  the  ferry 
slip  at  23d  street,  the  ferry-boat  then  being  a  short 
distance  astern,  and  further  out  in  the  stream,  heading 
for  the  ferry  slip;  that,  when  thus  navigating,  the 
schooner,  without  any  warning,  suddenly  luffed  up  into 
the  wind,  heading  on  a  course  across  the  bows  of  the 
ferry-boat ;  that  thereupon  the  engine  of  the  ferry-boat 
was  immediately  stopped  and  reversed,  with  a  view  to 
avoid  the  collision  which  appeared  imminent,  but,  not- 
withstanding every  effort  was  made  to  avert  a  collision, 
the  schooner  came  afoul  of  the  ferry-boat,  damaging  the 
ferry-boat ;  that  the  ferry-boat  was  stopped  and  backed 
within  as  short  a  time  as  possible  after  the  schooner 
had  luffed  up  into  the  wind ;  and  that  the  collision  was 
the  fault  of  those  in  charge  of  the  schooner, 'in  that  they 
did  not  keep  a  proper  lookout,  and  in  that,  without  any 
warning  or  notice,  they  suddenly  thr^w  their  vessel  into 
the  wind  and  across  the  bows  of  the  ferry-boat,  render- 
ing the  schooner  helpless  to  protect  herself,  and  in 
otherwise  improperly  navigating  the  schooner. 
•  It  is  not  denied  by  the  libellants,  that,  with  the  wind 
southwest,  and  the  tide  strong  ebb,  and  the  schooner 
and  the  ferry-boat  both  going  the  same  way,  up  the 
river,  the  schooner  being  ahead,  and  to  the  eastward  of 
the  ferry-boat,  the  schooner  luffed  up,  so  as  to  head 
nearly  directly  across  the  river,  and  across  the  course  of 
the  ferry-boat,  and,  in  so  doing,  shot  ahead^  and  reached 
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the  line  of  the  coarse  on  which  the  ferry-boat  was 
proceeding.  But  it  is  contended  for  the  .libellants, 
that  the  master  of  the  schooner,  who  was  at  her  helm, 
observed  the  ferry-boat  before  and  when  he  starboarded 
his  helm  to  luff,  and  that  the  ferry-boat  was  then  so  far 
off  from  the  schooner  in  a  direct  line,  that  she  could,  by 
porting  her  helm,  have  gone  under  the  schooner's  stern, 
and  avoided  the  schooner.  It  is  insisted,  for  the  libel- 
lants,  that,  as  the  libel,  in  its  fourth  article,  avers  that 
the  collision  was  the  result,  in  part,  of  the  fact  that  the 
ferry- boat  did  not  change  her  course,  so  as  to  pass  under 
the  stem  of  the  schooner,  which  she  could  easily  have 
done,  and  as  the  answer  says  nothing  about  the  ferry- 
boat's having  ported,  when  she  saw  the  schooner  luffing, 
but  only  says  that  thereupon  the  ferry-bod.t's  engine  was 
stopped  and  reversed,  the  Oourt  must,  although  the  an- 
swer contains  a  general  denial  of  the  allegations  in  the 
fourth  article  of  the  libel,  regard  the  answer  as  not  deny- 
ing the  allegation  of  a  failure  to  port,  but  only  as  denying 
that  the  collision  was  the  result  of  such  failure  to  port. 
This  criticism  is  more  nice  than  sound.  The  evidence 
is  satisfactory  to  my  mind,  that  the  pilot  of  the  ferry- 
boat, as  soon  as  he  saw  the  movement  of  the  schooner 
to  luff,  ported  his  helm  and  stopped  and  reversed  his 
engine  with  all  practicable  despatch,  but  was  unable  to 
clear  the  schooner.  The  schooner  was  clearly  in  fault 
in  luffing  and  changing  her  course  as  she  did.  She  did 
so  suddenly,  and  when  the  ferry-boat  had  no  reason  to 
suppose  she  would  do  so,  and  she  threw  herself  across 
the  course  on  which  the  ferry-boat  was  proceeding. 
The  schooner  turned  very  sharply,  and,  naving  on  good 
headway,  shot  ahead  across  the  course  of  the  ferry-boat, 
and,  thus  presenting  herself  broadside  to  the  tide,  was 
carried  down  with  great  rapidity  upon  the  ferry-boat* 
before  the  ferry-boat  could  get  out  of  her  way,  by  the 
use  of  all  the  means  at  the  command  of  the  ferry-boat. 
The  fault  of  the  schooner  being  clear,  the  only  question 
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is  whether  the  ferry-boat  was  guilty  of  any  fanlt  con- 
tributing to  the  collision.  I  do  not  think  she  was.  She 
was  not  in  any  such  proximity  to  the  schooner  as  would 
have  rendered  a  collision  probable,  if  the  schooner  had 
kept  her  course.  Yet  she  was  so  near  as  to  make  it  a 
fault  on  the  part  of  the  schooner,  with  the  wind  and  tide 
such  as  they  were,  and  the  speed  and  relative  positions 
of  the  schooner  and  the  ferry-boat  such  as  they  were, 
to  lufi^  and  throw  herself  in  such  a  position  as  to  let  the 
tide  sweep  her  down  upon  the  ferry-boat.  The  evidence 
is  satisfactory,  that  the  pilot  of  the  ferry-boat  saw  the 
movement  of  the  schooner  to  luff  as  soon  as  he  ought 
to  have  seen  it ;  that  he  immediately  put  his  helm  hard 
a-port,  and  rang  to  slow  and  stop  and  back,  and  then 
^  to  hook  on  and  back  strong ;  that  these  bells  were 
promptly  obeyed  ;  that  the  engine  had  made  about  six 
revolutions  backward,  when  the  vessels  collided ;  and 
that  the  headway  of  the  ferry-boat  through  the  water 
was  about  stopped  by  that  time.  I  can  see  no  fault  on 
the  part  of  the  ferry-boat,  in  view  of  the  fault  of  the  * 
schooner,  and  must  dismiss  the  libel,  with  costs. 

B.  D.  Benedict^  for  the  libellants. 

W.  B.  Beebej  for  the  claimants* 
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THE  SHIP.  PUEITAN  AND  HEE  OAEGO. 

Salvaqb  bt  Stkamtuob  nxab  a  Port. — Derelict. — Apportionmbitt. 

The  ship  P..  in  endearoring  to  enter  the  harbor  of  New  York,  strnok  on  the 
False  Hook,  a  bar  ranning  parallel  to  Sandy  Hook.  The  channel  to  the  west, 
between  it  and  Sandy  Hook,  is  about  300  yarda  wide,  and  to  the  east  of  it  is 
the  open  sea.  The  wind  was  blowing  a  gale  directly  on  shore,  and  the  ship 
pounded  so  hard  on  the  shoal  that  in  fifteen  minutes  she  had  eight  feet  of 
water  in  her,  and  soon  after  portions  of  her  keel  came  up  alongside.  A 
powerful  tug,  the  C,  oame  near  her,  and  the  captain  and  crew  of  the  shi'p, 
thinking  that  the  ship  would  not  come  off  from  the  shoal,  left  her  and  went  up 
to  New  York  in  the  C.  Another  tug,  the  W.,  had  also  in  the  mean  time  ap- 
proached, but  her  captain,  seeing  the  condition  of  the  ship,  also  thought  she 
would  nerer  come  off,  and  she  went  away  looking  for  other  business.  About 
an  hour  afterwurds,  two  other  tugs,  the  J.  6.  N.  and  the  J.  M.,  seeing  the 
flag  of  distress  which  had  been  left  flying,  went  to  the  ship  and  found  her  aban- 
doned. They  lay  by  her,  and  after  a  while  found  that  she  was  moving,  and  was 
about  to  come  off  the  shoal  on  the  inshore  side.  Having  agreed  to  share  in  the 
salvage,  they  ran  in  close  to  her,  and  put  on  board  four  men,  and  got  a  hawser 
to  her,  when  she  came  off  the  shoal,  and  they  succeeded  in  towing  her  round  • 
the  point  of  Sandy  Hook  into  the  bay,  where  they  pat  her  on  the  mud,  pumped 
her  all  night,  and  the  next  day  at  noon  brought  her  to  a  ^ock  in  safety. 
When  the  captain  of  the  W.  saw  the  ship  movfng,  he  came  up  also  and  offered 
his  assistance  to  the  two  tugs,  which  then  were  towing  the  ship,  but  it  was  re- 
fused. The  captain  of  the  ship  on  the  tug  O.,oif  his  way  up  to  New  York,  left 
word  with  a  wrecking  company  to  be  ready  to  go  to  the  ship.  He  left  his  crew 
in  New  York,  and  the  next  morning  early  he  went  himself  on  board  the  C,  and 
went  to  look  for  the  ship,  and  found  her  on  the  mud  in  charge  of  the  salvors.  The 
owners  of  the  two  tugs  filed  a  libel  for  salvage.  The  owners  of  the  0.  also  filed 
a  petition  claiming  salvage.  The  ship  and  her  carge  and  freight  were  worth 
from  $226,000  to  $287,000.  The  tugs  were  worth  one  of  them  $9,000,  and 
the  other  $17,000.  Each  of  them  had  a  crew  of  six  all  told,  and  on  one  of 
them  was  a  boy  who  had  gone  with  the  tug  for  a  pleasure  trip : 

Bdd,  That  in  view  of  the  peril  to  the  property,  the  value  of  the  property  saved, 
the  risk  of  loss  of  the  tugs,  and  the  danger  to  the  lives  of  their  crews— such 
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danger  and  risic  was  not  ezcessiTe,  and  the  eeryices  luted  about  twenty  boors 
— ^the  snm  of  $80,000  waa  a  proper  amooot  of  salvage  to  be  paid  to  the  two 
tugs; 

That  the  C.  was  not  entitled  to  recover  salrage ; 

That  the  amount  of  saWage  should  be  divided  equally  between  the  two  tng^ ;  that 
the  masters  of  them  should  receire  $8,000  each :  that  the  men  who  went  on 
board  the  ship,  and  especially  one  who  took  charge  on  board  of  her,  should  re- 
ceive a  higher  rate  than  their  fellows,  and  that  the  rate  of  wages  afforded  a 
proper  criterion  by  which  to  fix  the  shares  of  the  men. 

Benedict,  J.  This  action  is  brought  by  the  owners 
and  crews  of  two  steam  tugs,  called  respectively  the 
Jacob  O.  Neafie  and  the  Jacob  Myers,  to  recover  for 
salvage  services  rendered  to  the  ship  Puritan. 

On  the  17th  day  of  April,  1874,  the  ship  Puritan, 
laden  with  a  valuable  cargo,  when  attempting  to  enter 
the  harbor  of  New  York  during  an  easterly  gale,  grounded 
upon  what  is  called  by  some  the  Outer  Middle,  but  on 
the  charts  is  named  the  False  Hook — ^a  shoal  lying  out- 
side of  Sandy  Hook,  between  which  and  Sandy  Hook 
there  runs  a  narrow  channel  three  or  four  hundred  yards 
wide,  and  outside  of  which  to  eastward  is  the  open  sea. 
At  the  time  the  ship  grounded  on  this  shoal  the  waves 
broke  heavily  about  her,  and  she  pounded,  so  that  in  a 
very  short  time  portions  of  her  keel  appeared  on  the 
surface  of  the  water,  and  she  was  found  to  have  made 
•  eight  feet  of  water  in  her  hold  within  ten  or  fifteen 
minutes  after  striking.  While  in  this  condition  she  was 
approached  b^  the  steamtug  Cyclops,  a  powerful  tug, 
when  all  on  board  left  the  ship  in  a  boat,  and  went  on 
board  the  Cyclops,*  and  proceeded  to  New  York, 
leaving  the  ship  abandoned,  and,  as  was  supposed,  per- 
manently fast  upon  the  shoal.  Afterwards,  on  the 
same  day,  the  tugs  Neafle  and  Myers,  while  proceed- 
ing down  the  bay,  inside,  observed  the  ship  with  her 
signal  of  distress  flying.  They  at  once  proceeded  to 
her  assistance.  Ui)on  reaching  her  they  found  no  one 
on  board,  and  that  it  was  impossible  to  assist  her,  as  she 
then  lay.    They  did  not,  however,  depart,  but  remained 
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by  her  with  the  intent  to  afford  her  aid  if  the  opportunity 
should  arise,  as  it  was  observed  by  them  that  the  action 
of  the  heavy  seas  upon  the  ship  seemed  likely  to  drive 
her  over  the  shoal.  This  actually  occurred,  and  after 
the  lapse  of  an  hour  or  so  it  was  seen  that  the  ship  was 
about  to  come  off  the  shoal  on  the  inside.  Thereupon 
the  two  tugs,  having  first  come  to  an  understanding  to 
share  in  the  labor  and  the  reward,  placed  four  men  on 
board  of  her,  and  having  got  out  hawsers,  took  her  in 
tow  as  soon  as  she  cleared  the  shoal,  and  succeeded  in 
towing  her  past  the  Hook  in  safety,  and  in  placing  her 
upon  the  mud  at  the  Horse  Shoe,  in  the  Lower  Bay.  She 
was  there  pumped  all  night,  and  the  next  morning  was 
brought  by  the  salvors  to  a  wharf  in  Brooklyn.  A  dis- 
pute thereupon  arose  between  the  salvors  and  the  own- 
ers of  the  ship  and  cargo  as  to  the  amount  of  compensa- 
tion to  be  paid  for  the  services  rendered  by  these  two 
tugs,  to  determine  which  the  present  action  has  been 
brought. 

The  parties  differ  widely — the  libellants  asking  for  a 
large  reward  as  for  a  salvage  service  of  unusual  merit ; 
while  the  claimants  earnestly  contend  that  one  thou- 
sand dollars  would  be  a  liberal  compensation.  This 
difference  arises  mainly  from  a  dispute  as  to  the  proper 
effect  of  the  evidence  in  regard  to  two  controlling  feat- 
ures of  the  case.  The  libellants  insist,  that  the  ship 
was  rescued  from  a  position  of  great  danger,  inasmuch 
as,  without  the  aid  of  these  tugs,  she  would  have  been 
driven  by  the  storm  upon  the  exposed  beach  of  Sandy 
Hook,  outside ;  while  the  claimants  contend,  that,  with- 
out any  aid  from  the  tugs,  the  ship  would  have  drifted 
past  the  Hook,  and  into  safe  water,  in  the  Lower  Bay. 

Upon  this  question  of  fact,  I  am  of  the  opinion  that 
the  evidence  fails  to  sustain  the  position  taken  by  the 
claimants.  The  weight  of  evidence  shows,  that  the 
ship,  when  she  came  off  the  shoal,  would,  if  unaided, 
have  been  driven  upon  the  beach,  which  was  some  three 
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or  four  handled  yards  to  leeward,  and  would  there  have 
sustained  very  great  damage,  and  have  been  put  in 
peril  of  total  loss  of  the  ship  and  her  cargo.  This  ap- 
pears not  only  from  the  testimony  of  the  salvors,  but 
from  that  of  the  captain  of  the  Walcott,  a  disinterested 
person,  who  returned  to  the  ship  after  the  libellants  had 
taken  hold,  and  who  states,  that,  with  two  tugs  towing 
the  ship,  it  was  all  they  could  do  to  keep  her  off  the 
beach. 

A  second  great  point  of  controversy  is  this :  The 
claimants  contend,  that  the  ship  was  not  rescued  from 
danger,  because  she  came  off  the  shoal  without  aid,  and 
then  not  only  were  the  two  tugs  of  the  libellants  there, 
but  the  Walcott — ^also  a  powerful  tug — was  at  hand.  It 
is  said,  therefore,  that  these  tugs  should  be  deemed  to  be 
competitors  for  a  towage  service  there  to  be  performed, 
and  that  whatever  either  of  them  would  have  been  will- 
ing to  have  been  employed  for,  to  perform  the  service,  is 
a  fair  price  for  the  Puritan  to  pay.  The  evidence,  in  re- 
spect to  the  Walcott,  is,  that,  in  the  afternoon,  having 
been  informed  by  a  Siandy  Hook  pilot,  that  the  Puritan 
was  ashore,  she  steered  towards  her  by  compass — the 
weather  being  then  too  thick  to  enable  the  ship  to  be 
seen— and  found  the  Oyclops  at  the  ship.  As  the  Wal- 
cott was.  expecting  a  Calcutta  ship,  she  remained  out- 
side, and  for  a  time  in  the  neighborhood  of  the  Puritan. 
After  the  Oyclops  departed  for  New  York  with  the 
Puritan's  crew  on  board,  the  Walcott  departed,  because 
the  captain  judged  it  to  be  useless  to  stay.  He  says,  he 
did  not  think  the  ship  would  come  off;  she  looked  bad ; 
he  did  not  calculate  she  would  ever  get  off,  except  in 
pieces.  Afterwards,  when  he  saw  the  Neafie  and  the 
Myers  at  the  ship,  he  ran  in  again  near  to  her,  and  was 
ready  to  afford  additional  aid,  if  such  aid  had  been  re- 
quired. I  am  unable  to  see  how  the  presence  of  the 
Walcott,  under  such  circumstances,  can  affect  the  claim 
of  the  libellants.    The  Walcott  certainly  had  no  idea  of 
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beiDg  able  to  rescue  the  sbip.    She  had  departed  on  her 
owu  basinesSy  and  it  cannot  be  known  that  she  would 
have  returned  to  the  ship  at  all,  if  she  had  not  observed 
the  Neafie  and  the  Myers  there.    When  she  did  return, 
her  presence  was  of  no  value,  for  the  other  tugs  already 
had  hold  of  the  ship,  and  were  safely  conducting  her 
towards  the  harbor.    Moreover,  it  is  not  certain  that, 
when  the  Walcott  arrived,  she  could  have  saved  the 
ship.    She  was,  no  doubt,  powerful  enough  to  tow  the 
ship,  but  she  was  not  on  the  spot  when  the  ship  began 
to  move;  and,  situate  as  this  ship  then  was,  time  was 
everything.    A  little  delay  would  have  carried  the  ship 
so  near  to  the  beach  that  no  tug  could  have  then  rescued 
her.     One  of  the  witnesses, says,  that  the  ship  would 
have  been  ashore  in  ten  minutes  after  she  began  to 
move,  if  it  had  not  been  for  the  exertions  of  the  libel- 
lants.    Furthermore,  the  service  of  the  Neafle  and  the 
Myers  to'  this  ship  commenced  when,  in  answer  to  her 
signal  of  distress,  they  put  out  from  the  harbor  into  the 
open  sea;  the  service  continued  while  they  lay  by  her, 
in  order  to  be  able  to  render  the  instant  assistance  de- 
manded by  the  position  of  the  ship  when  she  came  off 
the  shoal,  and  it  did  not  terminate  until  the  vessel  was 
moored  at  the  Brooklyn  wharf.    It  is  difficult  to  see  why 
the  promptness  and  zeal  displayed  by  these  two  tugs 
should  be  held  less  meritorious  because  another  tug, 
which  had  entertained  no  idea  of  being  able  to  aid  the 
ship,  presented  herself  while  they  were  in  the  act  of 
affording  aid.    Nor  does  it  strike  me  as.  reasonable  to 
say,  that  the  position  of  this  ship  was  that  of  a  vessel 
free  from  danger,  having  three  tugs  by  her  competing 
for  the  employment  of  towing  her  to  the  harbor.    The 
ship  was  abandoned.    There  was  no  one  there  to  employ 
the  tugs,  and  the  tugs  were  under  no  obligation  to  tow 
her,  without  being  employed. 

Although  under  no  obligation  to  do  it,  these  two 
togs  did  voluntarily  aid  this  ship,  and^  by  combining 
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their  efforts,  they  were  enabled  to  do  what  neither  of 
them  could  have  done  alone,  namely,  to  save  the  ship 
from  going  ashore.  To  bring  about  precisely  such  re- 
sults, is  the  sole  object  of  the  law  of  salvage ;  and,  in  my 
opinion,  it  would  be  a  violation  of  that  law  to  refuse  to 
these  salvors  the  liberal  reward  which  the  maritime  law 
holds  out  as  an  inducement  to  exertion  on  the  part  of 
those  who  may  be  so  situated  as  to  be  able  to  render 
service  to  a  ship  in  distress.  The  luck  of  being  in  a 
l)osition  to  render  assistance  to  a  ship  in  distress,  the 
maritime  law  makes  good  luck,  to  the  end  that  dis- 
tressed ships  may  receive  all  possible  aid.  My  conclu- 
sion, therefore,  is,  that  the  grounds  upon  which  the 
claimants  have  based  their  ^refusal  to  pay  the  libellants 
a  salvage  reward  are  untenable,  in  view  of  the  evidence, 
and  that  the  libellants  are  entitled  to  a  liberal  salvage 
reward.  There  remains,  then,  but  to  notice  some  feat- 
ures of  the  case,  in  addition  to  those  already  alluded  to, 
which,  in  accordance  with  established  rules,  are  to  be 
taken  into  account  in  determining  the  amount  to  be 
awarded.  It  is  said,  that  these  tugs  incurred  no  danger, 
inasmuch  as  they  kept  at  a  respectful  distance  from  the 
laboring  ship  as  long  as  she  was  pounding  on  the  shoal. 
But  it  was  useless  then  to  approach  near  to  her.  The 
evidence  is,  that  nothing  could  be  done  nntil  the  ship 
freed  herself  from  the  shoal.  To  keep  out  of  danger 
until  the  time  when  exposure  to  danger  would  avail 
something,  is  no  fault  to  be  blamed,  but  a  prudence  to 
be  commended. 

When  the  ship  moved,  the  tugs  did  not  shrink  from 
exposure  to  danger,  for  it  cannot  be  said,  that  no  dan- 
ger was  incnrred  when  one  of  the  tugs,  in  order  to  put 
men  on  board  the  ship,  approached  her  near  enough  to 
enable  the  men  to  jump  on  board.  Such  an  approach  to 
such  a  large  ship,  in  such  a  sea,  required  great  care  and 
skill,  and  could  not  be  accomplished  without  danger,  not 
only  of  the  destructiqn  of  the  tug,  but  also  of  the  lives 
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of  the  men  themselves.  Nor  can  it  be  said,  upon  the 
evidence,  that  danger  was  not  present  from  the  time  the 
tugs  passed  out  of  the  harbor.  The  precautions  taken 
on  board  the  tugs  show  that  the  idea  of  peril  was 
present. 

The  exertions  of  the  salvors  after  the  ship  was  safely 
located  upon  the  mud  in  the  Horse  Shoe  are  also  worthy 
to  be  considered.  Their  efforts  did  not  slack  when  the 
safety  of  the  ship  herself  had  been  secured,  but  were 
continued  and  were  incessant  during  the  night,  in  the 
hope  of  saving  the  cargo  from  further  damage,  by  which 
means  the  cargo  was  delivered  much  less  damaged  than 
was  to  have  been  expected.  When  vessel  and  cargo 
both  are  saved,  the  reward  is  to  be  increased  {Marvin  an 
Wrecks  J  p.  119). 

The  number  of  persons,  twenty-one  in  all.  who  are 
entitled  to  share  in  the  reward,  should  also  be  consid- 
ered. The  value  of  the  tugs  themselves — one  being 
worth  $9,000,  and  the  other  $17,000— must  be  taken  into 
the  account,  for  at  more  than  one  period  of  the  service, 
a  breakage  of  the  engine  or  of  the  steering  gear  of  either 
tug  would  at  once  have  brought  her  in  danger  of  de- 
struction. 

The  value  of  the  property  saved  is  very  large.  The 
cargo,  as  saved,  is  conceded  to  be  worth  $168,700.  The 
freight  earned  was  $28,531.  The  ship  herself  in  her 
damaged  condition  is  valued  by  the  claimants  at  $20,000, 
and  by  the  libellants  at  $37,000.  The  total  value 
saved  was  from  $222,000  to  $234,000.  Where  the  amount 
saved  is  large,  the  reward  is  for  that  reason  increased. 
On  the  other  hand,  it  is  not  to  be  forgotten  that  no  ex- 
cessive danger  to  life  or  property  was  incurred  by  these 
salvors ;  that  the  services  did  not  extend  over  a  long 
period  of  time,  being  about  twenty  hours  in  duration ; 
that  all  the  expenses  to  which  the  salvors  were  put  in 
hiring  nien  to  enable  the  pumping  of  the  ship  to  con- 
tinue without  cessation,  have  been  paid  by  claimants. 

Bt.  Vol.  VIL-a7 


578  EASTERN  DISTRICT  OF  NEW  YORK, 


Tlie  Ship  Puritan  and  her  Cargo. 


And  it  should  also  be  recollected  that  the  amount  of  the 
probable  loss,  if  the  ship  had  gone  ashore  upon  the 
beach,  is  lessened  by  the  fact  that  she  was  at  the  month 
of  a  great  harbor,  and  that  all  the  appliances  available 
to  remove  the  cargo,  and  if  possible  get  off  the  ship, 
would  have  been  at  the  service  of  the  ship  early  the 
next  morning.  The  state  of  the  weather  made  it  impos- 
sible that  any  assistance  could  have  reached  her  during 
the  night. 

In  view  of  all  the  circumstances,  and  in  accordance 
with  the  established  rules  applicable  in  such  cases,  I  am 
of  the  opinion  that  the  sum  of  thirty  thousand  dollars  is 
the  proper  reward  to  be  given  in  this  case. 

There  is  one  additional  question  in  this  case  to  be 
disposed  of,  which  has  been  raised  by  a  petition  to  be 
allowed  salvage,  filed  in  the  cause  on  behalf  of  the 
steamtug  Cyclops,  which  it  will  be  remembered  was 
the  first  tug  to  approach  the  Puritan,  and  which,  at 
the  request  of  the  master  of  the  ship,  took  all  her  crew 
on  board  and  carried  them  to  New  York.  It  appears 
that  on  the  way  up  the  Cyclops  stopped  at  the  Co£^t 
Wrecking  Company's  docks,  where  notice  of  the  disaster 
to  the  ship  was  left,  and  next  morning  took  the  master 
on  board  again  in  New  York  to  carry  him  to  the  wreck  ; 
but  on  reaching  Sandy  Hook,  the  ship  was  found  at  the 
Horse  Shoe  in  custody  of  the  salvors,  and  they  accord- 
ingly returned.  I  see  nothing  in  these  facts  to  entitle 
the  Cyclops  to  salvage  reward,  and  the  petition  filed 
in  her  behalf  must  be  dismissed. 

I  have  been  requested  to  apportion  the  salvage  award 
between  the  respective  salvors  upon  the  evidence,  as  it 
stands,  and  I  accordingly  do  so. 

In  view  of  the  understanding  had  at  the  time  of  the 
performance  of  the  service,  I  am  of  the  opinion  that  the 
tugs  should  share  equally  in  the  reward  ;  and  in  accord- 
ance with  precedent  I  give  to  their  owners  one-half.  I 
am  also  of  the  opinion  that  the  two  masters  should  share 
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alike ;  that  the  men  who  went  from  the  tugs  on  board  the 
wreck  should  receive  more  than  the  other  seamen,  and 
that  of  these  Hobart  should  receive  the  greatest  sum,  as 
he  in  some  sort  took  the  responsibility  of  what  was  done 
on  board  the  wreck,  after  he  boarded  it ;  and  that  the 
rate  of  wages  affords  a  proper  criterion  by  which  to  de- 
termine the  relative  proportions  of  the  men. 
I  therefore  award  to  the  owners  of  the  Jacob 

Myers  the  sum  of. $7,650 

To  the  captain,  Charles  Brooks  (the  same  to  in- 
clude the  percentage  payable  to  him  by  the 

terms  of  his  contract  of  hiring) 3,000 

"  Thomas  Waldron,  engineer 1,350 

**  James  Bussell,  deck  hand 1,050 

"  Frank  Eoddy,  fireman 825 

"  Clement  Doty,     *•      525 

"  Kobert  Stevenson,  cook 600 

$15,000 

To  the  owners  of  the  Jacob  G.  Neafle $7,500 

the  master,  P.  H.  Cooley 3,000 

Peter  C.  Brown,  engineer 1,350 

Benjamin  K.  Hobart,  deck  hand 1,150 


ftC 

**  Frank  Van  Husen,  fireman 826 

"  OrserPelton,  "        525 

II 


Samuel  Biggs,  cook 600 

Frank  Westervelt,  boy  passenger 50 

$15,000 

For  libellants,  Benedict^  Taft  cfe  Benedict. 

For  petitioner,  W.  B.  Beebe. 

For  claimants,  Scudder  dk  Carter^  and  A.  JP.  Smith. 


(KasleriT  gislrirl  of  gefo  gorh^ 

ADMIRALTY  RULE  87. 

Mflrcb  23d,  1875. 
In  any  admiralty  proceeding  in  rem,  where  no  proctor  has  appeared  for  any 
claimant,  a  vendUiarU  txporuu  will  not  be  issued,  nor  a  decree  entered,  nnleaa 
proof  be  famished  of  actual  notice  of  the  action  to  an  owner  or  agent  of  the  Tea- 
sel proceeded  against,  or  to  a  master  in  command  thereof,  in  addition  to  the 
proof  of  publication  of  the  notice  of  arrest  of  the  vessel ;  or  unless  it  be  made  to 
appear  on  special  application  to  the  Court  that  such  actual  notice  is  unnecessary. 
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ABJUDICATION. 

fSetting  Aside.)  /S^  Judgment,  2. 
(Entry  of.)  See  Pbaoticb  (Bamk- 
BurroT),  7,  8. 

ADVANCES. 
See  Lav,  2,  6,  6. 

AGENT. 
See  Cbarteb,  1,  2. 

JUBISDIOnON,  2. 

AMENDMENT. 
See  Bakksvftot,  4. 

P&ACTICK  (BaNKBUPTOT),  4. 

APPEAL. 

1.  The  effect  of  an  appeal  to  the  Circuit 
Court,  from  a  decree  of  the  District 
Coart  in  Admiralty,  when  seoarity  for 
damages  is  giyen  on  the  appeal,  is,  to 
make  the  decree  of  the  District  Court 
of  none  effect. 

Where  such  an  appeal  is  taken,  hut 
security  for  damages  is  not  giyen,  the 
decree  of  the  District  Court  may  re- 
main of  effect.    Dutcher  v.  Woodhullt 

813 

2.  A  decree  was  rendered  in  an  Ad- 
miralty cause.  Notice  of  appeal  was 
served,  hut  no  security  for  damages 
was  given,  and  judgment  was  entered 
against  the  stipulators,  and  execution 
issued,  and  a  levy  made.  Thereafter, 
security  for  damages  was  given,  and 


the  return  duly  made  to  the  Circuit 
C^urt,  and  proceedings  stayed,  the 
execution  and  levy  being  ordered  to 
stand.  The  appeal  was  heard  in  the 
Circuit  Court,  and  the  decree  of  the 
District  Court  was  affirmed.  An  ap- 
peal with  due  security  was  taken  to 
the  Supreme  Court,  which  affirmed 
the  decree  of  the  Circuit  Court. 
Thereafter,  the  libellants  sought  to 
enforce  the  execution  and  levy : 

Held,  That  the  judgment  was  de- 
stroyed by  the  subsequent  proceed- 
ings, and  that  a  perpetual  injunction 
must  issue,  preventing  such  enforce- 
ment. Id, 

3.  A  libel  was  filed  to  recover  posses- 
sion of  a  vessel,  a  decree  was  made, 
dismissing  the  libel,  and  the  libellant 
appealed : 

Held,  That,  after  the  return  was 
filed  in  the  CHrcuit  Court,  if  the  cus- 
tody of  the  vessel  was  in  either  Court, 
it  would  be  in  the  Circuit  Court,  by 
yirtue  of  the  appeal.  Hie  IT.  S,  v. 
Towns,  444 


APPLICATION  OF  PAYMENT. 

A  purchaser  of  a  vessel  applied  to  L. 
i  Co.  to  advance  what  was  neces- 
sary to  repair  her.  L.  A  Co.  made 
advances  to  the  amount  of  $4,020.08, 
partly  for  the  repairs  and  partly  for 
the  purchase  money  and  partly  for 
supplies.  They  alterwarcfs  libelled 
the  vessel  to  recover  the  amount  due. 
It  appeared  that  they  had  received 
$2,000  on  account  of  (he  advances  fer 
necessary  repairs : 

Hdd,  That  the  whole  $2,000  must 
be  applied  to  the  payment  of  what 
was  shown  to  have  been  paid  for  the 
refitting  and  repair  of  the  vessel.  The 
Sarah  Harrie,  177 
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APF0RTI0XME5T. 
8e§  CoLunos,  5, 11,  17. 

ARREST. 
8t$  CoMuiufiovAL  Law,  2. 


8€e  AlTAiCBMUIT,  2. 
BAlfUbllPTCT,  S. 

Bamaob,  8. 

Feacd,  2. 

pEAcncB  (BAicsKurrcT),  8. 

Public  Pouct. 

Rf  BIVBE,  I. 


ARTICLES. 
Bee  Sbamkx. 

ASSAULT  AND  BATTERY. 


■ 

I 


ASSISTANT  TREASURER  OF  THB 
UNITED  STATE'S. 


The  mate   of  •  rcssel,  tbinkiiig  that, 
ooe  of  the  boys  on  board  had  stolen 
Bome  money  from  him,  accnsed  him  of : 
theft,  wkile  he  was  seated  at  the  break- ! 
last  table,  with  the  mate  and  two  ( 
others^      The  boy  retorted  with  an  j 
opprobrioDS  epithet,  and    the  mate  ( 
struck  him  in  the  face,  and  he  fell 
orer  in  his  chair  af^ainst  a  partition. 
The  boy  filed  a  libd  against  the  mate 
to  recover  damages  for  assault  and 

battery: 

Held,  That,  as  the  blow  was  not 
giyen  in  the  coarse  of  discipline,  and 
as  the  mate  used  opprobrious  words 
first,  the  assault  was  without  excuse ; 

That,  as  the  libellant  waa  not  shown 
to  hare  sofiered  any  permanent  or 
serious  injury,  the  Court  would  award 
him  |20,  and  costs.  Backttaek  y. 
Banks,  856 

ASSI6NKENT  AND  ASSIGNEE. 

1.  Where  the  raster  required  an  as- 
agnee  to  file  a  bond,  but  specified  no 
time  within  which  it  must  be  filed, 
and,  no  bond  hayiDg  been  filed  for 
thirteen  days,  appointed  a  new  as- 
signee: 

ffeid.  That  the  assignee  was  not  in 
default  for  not  filing  such  bond,  and 
he  must  be  remoyed  before  another 
assignee  could  be  appointed.  Sandi 
Case,  19 

2.  Under  the  89th  section  of  the  bank- 
ruptcy Act,  an  assignee  has  power  to 
recover  back  property  in  all  cases 
where  a  person  has  conveyed  property 
contrary  to  the  Act,  and  is  afterwards 
adjudged  a  bankrupt.     Leland's  Case, 

166 


While  B.  was  assistant  treasurer  of 
the  United  SUtes  at  New  York,  cer- 
tain  moneys,  in  his  hands  as  sudi  of- 
ficer,  were  lost  by  clerks.  The  United 
States  brought  suit  on  his  official  bond, 
to  recover  the  amount.  After  the 
commencement  of  the  suit,  B.  made  a 
cisim  to  the  proper  department  of  the 
Goyemment,  for  an  allowance  on  the 
sales  of  stamps  by  him  as  such  as- 
sistant treasurer,  sufficient  to  make 
the  amount  of  6  per  cent  on  the 
amount  of  the  safes,  including  the 
sum  which  he  had  allowed  to  the  per- 
sons to  whom  he  had  sold  the  stamps, 
under  the  170th  section  of  the  Act  of 
June  80th,  1864  (13  U.  8,  Stai.  at 
Large,  297).  The  Goyercment  disal- 
lowed the  claim,  holding  that,  under 
the  6th  and  22d  sections  of  the  Act  of 
August  6th,  1846  (9  Id.  65),  he  was 
not  entitled  to  anything  for  such  sales 
above  the  sum  which  he  had  allowed 
to  others,  as  above  stated.  The  allew- 
ance  so  claimed  was  more  than  the 
amount  of  money  lost ;  and  the4>onds- 
man  claimed  that  it  should  be  made 
by  the  Government.  If  it  was  made, 
nothing  was  due  on  the  bond : 

Held,  That  B.  and  his  bondsmen 
were  liable  on  their  bond  for  the 
money  lost; 

That  the  provisions  of  the  22d  sec- 
tion of  the  Act  of  Auffust  6th,  1846, 
were  inconsistent  with  those  of  the 
170th  section  of  the  Act  of  June  30th, 
1864,  and  the  latter  one  must  prevail ; 

That  B.,  therefore,  was  entitled  to 
the  allowance  which  he  claimed ;  that 
it  made  no  difierence  that  the  claim 
for  the  allowance  was  not  made  till 
after  this  suit  was  brought :  aad  that 
the  defendants  were  entitled  to  judg- 
ment    The  U.  S.  V.  BtUUrfield,    412 
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ATTACHMENT. 

1.  The  wages  of  a  seaman  are  not  sub- 
ject to  attachment.  The  John  E.  HfJ- 
brook,  366 

2.  F.,  the  owner  of  a  canal-boat,  brought 
a  cargo  of  coal  to  A.,  the  freight  of 
which,  $158  88,  was  due  to  F.  on  8ept. 
16th,  1869.  F.,  haviiij?  assigned  the 
debt  to  C,  he  filed  a  libel  agaiost  A. 
to  recover  it.  Before  the  assignment, 
an  attachment  against  the  property  of 
F.  was  issued  out  of  the  First  District 
Court  of  the  dty  of  New  York,  which 
was  served  on  A.  before  the  libel  was 
filed.  The  plaintiff,  in  the  action  in 
the  First  District  Court,  obtained 
judgment  ac^ainst  F.,  and  issued  exe- 
cution, and  A.  paid  to  the 'marshal  of 
the  First  District  Court,  the  person 
duly  authorized  to  collect  the  execu- 
tion, the  $158  38.  The  case  was  heard 
on  an  admitted  statemeut  of  facts : 

Held,  That,  as  A.  had  admitted  that 
the  debt  was  due  to  F.,  it  was  for  him 
to  show  that  the  attachment  and  exe- 
cution bound  the  debt  in  his  hands, 
and,  as  he  had  not  done  so,  C.  was  en- 
titled to  a  decree  for  the  amount  of 
the  debt.     Crook  y.  Audtnreid,     564 

Ste  Contempt  of  Court. 
Seambx,  3. 

ATTORNEY. 

S^e  Contempt  of  Court,  1. 
Counsel. 


B 

BAGGAGE. 
See  Husband  and  Wifr. 

BANKRUPTCY. 

1.  A  firm  composed  of  two  members 
was  dissolved  by  agreement,  one 
partner,  L.,  taking  the  property  and 
a^ecing  to  pay  the  debts  of  the  firm. 
The  firm  was  afterwards  put  into  in- 
voluntary bankruptcy.  The  assignee 
in  bankruptcy  received  property 
which  had  been  property  of  the  firm, 
and  also  individual  property  of  L., 
and  debts  were  proved  against  the 
firm  and  also  against  L.  individually. 


One  creditor.  M.,  filed  proofs  of  debt 
both  against  the  firm  and  against  L., 
both  founded  in  part  on  firm  notes 
and  in  part  on  individual  notes  of  L., 
but  all  given  for  goods  sold  by  M.  to 
the  firm : 

}i€ldf  That,  as  the  bankruptcy  pro- 
ceedings were  against  both  of  the  co- 
partners, aa  such,  the  provisions  of 
the  d6th  section  of  the  bankruptcy 
Act  must  apply,  even  though  there 
was  no  joint  property ; 

Thnt,  the  transfer  of  the  firm  prop- 
erty to  L.,  having  been  made  honestly 
and  in  good  faith,  upon  a  dissolution, 
and  for  a  valuable  consideration,  and 
without  an  v  fraud  or  collusion  between 
the  partners  to  defeat  the  rights  of  the 
joint  creditors,  the  joint  property  be- 
came, by  the  transfer,  the  separate 
property  of  L. ; 

That  M.  was  entitled  to  be  admitted 
to  the  list  of  L.'s  separate  creditors, 
and  to  share  in  dividends  out  of  hia 
separate  estate.  Long  dt  Corei/» 
Case,  141 

2.  L.  <b  Co.  executed  a  mortgage  upon 
real  estate  to  trustees,  as  security  for 
certain  bonds  issued  by  them.  They 
afterwards  went  into  bankruptcv,  and 
an  assignee  was  appointed.  Tne  as- 
signee petitioned  tne  Court  for  an 
order  for  the  sale  of  the  real  estate, 
and  the  mortgagees,  in  open  Court, 
surrendered  their  claim  to  the  posses- 
sion of  the  property  to  the  assignee, 
but  without  relinquishing,  or  in  any 
manner  affecting,  the  validity  and  lien 
of  the  mortgage  on  the  proceeds  of  the 
sale.  The  property  was  sold  by  the 
assignee,  and  the  money  paid  into 
Court.  An  order  was  then  made  for 
an  examination  as  to  the  validity  of 
the  various  liens  claimed  on  the  pro- 
ceeds, and  the  Court,  on  the  hearing 
of  that  matter,  held  that  the  mortgage 
above  named  was  void,  as  having  been 
given  by  L.  A  Co.  while  insolvent, 
and  within  four  months  before  the 
filing  of  the  petition  against  them, 
with  a  view  to  give  a  preference  to 
certain  of  their  creditors,  the  credit- 
ors and  the  trustees  having  reasona- 
ble cause  to  believe  that  L.  <&  Co.  were 
insolvent,  and  that  such  mortgage  was 
made  in  fraud  of  the  bankruptcy  Act, 
Certain  of  the  bondholders  thereafter 
applied  for  leave  to  surrender  their 
bonds  and  file  new  proofs  of  debt,  as 
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debts  wlthotit  security,  for  the  par- 
pose  of  sharing  as  creneral  creditors 
in  the  estate.  One  of  the  bondholders, 
R.,  had  ori^nally  filed  a  proof  of  debt 
as  a  debt  without  security.  This  debt 
was  re-examined,  and, on  there-exam- 
ination, it  appeared  that  he  had  not  sur- 
rendered his  bonds,  and  had  taken 
part  in  the  proceedings  taken  by  the 
trustees  to  establish  the  validity  of 
their  mortgagee  as  a  lien  on  the  pro- 
ceeds : 

Held^  That,  under  tlie  39th  section 
of  the  bankruptcy  Act,  an  assignee 
has  power  to  recover  back  property 
in  all  cases  where  a  person  has  con- 
ve^'ed  property  contrary  to  the  Act 
and  is  afterwards  adjudged  a  bank- 
rupt; 

That,  under  tins  section,  if  the  as- 
signee recover  back  the  property  be- 
cause it  was  conveyed  by  the  bank- 
rupt with  intent  to  prefer  the  creditor, 
and  because  the  creditor  had  reasona- 
ble cause  to  believe  what  is  specified 
in  that  regard,  in  that  section,  such 
creditor  is  not  allowed  to  prove  his 
debt  in  bankruptcy ; 

That  this  provision  of  the  89th  sec- 
tion is  to  be  construed  in  connection 
and  in  harmony  with  the  provision  of 
the  2Sd  section ;  and  that  there  can- 
not be  such  a  surrender  by  the  cred- 
itor, as  is  spoken  of  in  the  23d  section, 
after  there  has  been  a  recovery  of  the 
property  by  the  assignee  under  the 
89th  section,  or  under  the  86th  sec- 
tion; 

That,  in  this  case,  there  had  been 
such  a  recovery  by  the  assignee,  al- 
though there  had  been  no  direct  suit 
by  him  ag.'iinst  the  creditors ;  because 
it  had  been  necessary  for  the  assignee 
to  obtain  a  leg^al  adjudication,  not  in- 
deed giving  him  the  possession  of  the 
property,  but  declaring  the  invalidity 
of  the  lien  which  the  creditors  claimed 
to  hold  upon  it ; 

That  it  was  too  late  for  the  credit- 
ors to  surrender  their  preferences,  be- 
cause the  order  declaring  the  mort- 
gage an  invalid  one  made  it  res  adjitdi- 
caia  that,  as  to  those  who  took  part 
in  the  proceeding,  the  facts  existed 
which  authorized  the  assignee  to  re- 
cover back  the  property ; 

That  such  creditors,  therefore,  were 
debarred  from  proving  their  debts  in 
the  bankruptcy  proceedings ; 

That  B.  had  been  a  party  to  the 


proceedings  taken  by  the  trustees  to 
sustain  the  validity  of  the  mortgage, 
and  his  proof  of  the  debt  for  which  De 
had  taken  the  bonds  as  security  must 
be  stricken  out.     LelatuTs  Gate,    156 

3.  On  May  17th,  1871,  P.  commenced  a 
suit  against  B.  and  B.,  to  recover  for 
rent  then  due.  One  of  the  partners 
appeared  in  the  suit,  but  took  no 
other  proceeding.  On  October  12th. 
1871,  judgment  was  entered  against 
the  one  who  had  appeared,  for  failure 
to  answer,  and  on  October  16th  an 
execution  to  the  sheriff  was  issued  on 
the  judgment,  under  which  said  sher- 
iff levied  on  the  interest  of  such  part- 
ner in  a  stock  of  carriaa:es  belonging 
to  the  firm.  On  November  6th,  1871, 
a  petitio'n  in  inyoluntary  bankruptcy 
was  filed  against  B.  and  B.,  and  the 
sheriff  was  enjoined.  An  adjudica- 
tion in  bankruptcy  followed  and  an 
assignee  was  appointed,  who,  on  March 
12th,  1873,  brought  a  suit  to  set  aside 
the  judgment,  execution  and  levy,  as 
void  under  the  85th  and  89th  sections 
of  the  bankruptcy  Act,  and  another 
suit  to  set  aside  the  transfer  of  two 
carriages.  It  appeared  in  the  evi- 
dence in  these  suits,  that  B.  and  B. 
had  obt^ned  an  extension  from  their 
creditors  in  April,  1871,  by  giving 
notes  which  would  fall  due  en  October 
17th,  1871;  that  P.*s  agent  had  re- 
fused to  join  in  that  extension,  but, 
when  the  suit  was  commenced  in 
May,  he  had  said  that  no  judgment 
would  be  entered  if  the  rent  to  accrue 
subsequently  was  paid;  that  some  of 
the  subsequent  rent  was  paid ;  that, 
about  a  fortnight  before  the  entry  of 
the  judgment,  B.  became  satisfied 
that  the  extension  notes  could  not  be 
met,  and  informed  the  attorney  of  P. 
that  tliey  would  not  be  paid;  and 
that,  on  the  8th  or  10th  of  October, 
1871.  he  turned  over  to  P.'s  agent  the 
two  carnages  sought  to  be  recovered 
in  the  second  suit,  in  part  payment  of 
rent  which  had  accrued  subsequent  to 
P.'s  suit : 

Held,  That  the  facts  of  the  first  case 
clearly  brought  it  within  the  case  of 
Buchunan  v.  Smith  (UWdU,  277),  and 
also  brought  it  clearly  within  tlie  case 
of  Wilson  V.  City  Bank  (17  Jd.  473); 

That,  although  the  ruling  in  Bu- 
chanan V.  Smith  would  require  a  de- 
cree in  favor  of  the  plaintiff  in  the 
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first  salt,  the  nxling  in  Wilson  v.  City 
Bank  required  a  decree  in  faTor  of  the 
defendant,  because,  in  this  case,  as  in 
Wilson  V.  City  Bank,  althoogh  the 
debtor,  by  inaction,  permitted  the 
creditor  to  obtain,  by  judgment  and 
leyy  of  execution,  a  preference,  yet 
the  debtor  contributed  nothing  other- 
wise to  the  success  or  completion  of 
the  creditor's  acts ; 

That,  as  Wilson  v.  City  Bank  was 
the  later  case,  it  must  he  followed, 
and  the  bill  in  the  first  suit  must  be 
dismissed ; 

But  that  the  transfer  of  the  two  car- 
riages was  a  positive  act  by  the  bank- 
rupts, which  distinguished  the  second 
of  these  cases  from  Wilson  v.  City 
Bank,  and  that  the  plaintiff  was  en- 
titled to  a  decree  in  the  second  suit. 
Britton  v.  P*7y«i,  219 

"     V.  Brewster,  219 

4.  A  petition  in  involuntary  bankruptcy 
was  filed  on  June  4th.  1874,  on  which 
an  order  to  show  cause  was  mnde  re- 
turnable June  18th.  On  the  re- 
turn day  proof  of  service  was  filed, 
and,  the  bankrupt  not  appear insr,  the 
matter  was,  at  the  request  of  the 
creditor,  adjourned  from  time  to  time 
till  after  the  passage  of  the  bankrupt- 
cy amendment  Act  of  June  22d,  1874, 
after  which  the  creditor  asked  for  an 
adjudication.  The  petition  stated 
facts  sufficient  to  authorize  an  adjudi- 
cation when  it  was  filed,  but  it  did 
not  state  that  the  petitioning  cred- 
itors constituted  one-fourth  in  number 
of  the  creditors,  or  that  their  debts 
amounted  to  one-third  of  the  debts 
provable,  as  required  by  the  Act  of 
June  22d,  1874,  and,  in  stating  the 
act  of  bankruptcy  it  alleged  that  the 
bankrupt  eufferej  his  property  to  be 
taken  on  legal  process,  but  did  not 
allege  that  he  procured  it  to  be  so 
taken,  as  required  by  that  amend- 
ment : 

Held,  That  the  petition  must  be 
taken,  as  it  stood,  as  showing  that  the 
requisite  number  of  creditors  had  not 
joined  in  the  petition ; 

That,  as  the  petition  was  filed  be- 
fore June  22d,  1874,  the  petitioners 
might  have  an  order  allowing  them 
to  amend  it  so  as  to  make  it  conform 
to  the  requirements  of  the  amendment 
of  June  22d,  1874,  both  as  to  the 
number  and  amount  of  the  creditors 


joiniog  in  the  petition  and  as  to  the 
act  of  bankruptcy.    SeulXs  Case,  871 

6.  On  June  28th,  1872,  F.  <b  F.  were  ad- 
judged bankrupts,  on  a  petition  filed 
against  them.  A  warrant  was  issued, 
and  an  assignee  was  appointed.  On 
July  28d,  1874,  they  filed  a  petition 
for  their  discharge.  Creditors  had 
proved  their  debts,  but  no  one  op- 
posed their  discharge.  The  assignee 
had  assets  of  the  estate,  but  it  did 
not  appear  that  the  assets  of  the  bank- 
rupts were  equal  to  fifty  per  cent,  of 
the  claims  proved  against  the  estate, 
on  which  the  bankrupts  were  liable  as 
principal  debtors,  nor  was  the  assent 
of  a  majority  in  number  and  value  of 
the  creditors  produced.  The  register 
certified  that  the  debtors  had  con- 
formed to  their  duty  under  the  Act: 

Held,  That  the  9th  section  of  the 
amendment  of  the  bankruptcy  Act, 
passed  June  22d,  1874,  did  not  apply 
to  cases  of  involuntary  bankruptcy 
commenced  before  its  passage,  and 
that,  in  order  to  obtain  a  discharge, 
the  bankrupts  must  comply  with  the 
requirements  of  the  Ist  section  of  the 
Act  of  July  27th,  1868  (15  IT.  8.  Stat, 
at  Large,  227).    Francke*s  Case,    420 

6.  A  creditor  had  filed  a  proof  of  debt 
as  a  proof  of  debt  with  security,  the 
security  being  mortgage  bonds  exe- 
cuted by  the  debtors.  The  mortgage 
was  subsequently  decided  by  theCourt 
to  have  been  given  in  fraud  of  the  bank- 
ruptcy Act,  and  to  be  void.  The  cred- 
itor then  applied  for  leave  to  file  a  new 
proof  of  debt,  as  a  proof  of  debt  with- 
out security.  The  Court  refused  the 
application,  deciding,  that,  after  the 
mortgage  had  been  set  aside,  and  the 
assignee  had  thus  recovered  back  the 
property,  the  creditor  cculd  not  sur- 
render his  preference  and  prove  his 
debt.  A  re-examination  of  the  proof 
of  debt  being  had.  the  assignee  claimed 
that  the  creditor  should  not  be  allowed 
to  prove  the  claim,  and  that  the  proof 
of  debt  should  be  expunged;  while 
the  creditor  claimed,  that,  whatever 
might  be  the  case  under  the  39th  sec- 
tion of  the  bankruptcy  Act,  as  it 
stood  prior  to  the  passage  of  the  Act 
of  June  22d,  1874,  the  debt  was,  since 
the  passage  of  that  Act,  provable,  and 
the  proof  should  not  be  expunged. 
The  cose  was  a  case  of  involuntary 
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baokmptcj,  and  an  adjadication  bad  | 
lieeo  made  prior  to  December  I  at, ' 
1873:  I 

Held,  That  the  Act  of  Jane  22d,  I 
1874,  was  not  retroactire,  except  \ 
where  expreaaly  made  to ;  I 

lliat  toe  new  39th  section,  pasaed  ! 
in  the  Act  of  Jane  22d,  1874,  waa  not 
retroactiye  as  to  cases  which,  though 
commenced  since  December  Ist.  1873, ; 
had  passed  t^ian  adjndication  of  bank- 
rDpt<'j  prior  to  the  22d  of  Jane,  1^74 ; 

That  the  old  39th  section,  cot  being 
repealed  directly,  and  not  being  re- 
pealed because  of  inconsistency,  was 
in  force  in  respect  to  the  present  caae, 
and  the  proof  of  debt  most  be  ex- 
ponged. 

As  to  the  meaning  of  the  words 
"cases  of  actual  fraud,"  in  the  new 
39th  section,  quart,  LeUauP*  Co9e,  436 

Be*  AseioxR. 

OoMPosmoN  wrrH  Creditors. 

Constitutional  Law,  3,  4. 

Injunction. 

Landlocd  ahd  Trnaht,  1,  2. 

LixN,  2. 

LiFS  Insubancb,  1. 

Plrdob. 

Practicr  (Bakkruptct). 

i^cpkrencb. 

Priorities,  1. 

pR07ABLB  Debt. 

Rkckivkr. 

bURRENDXR  TO  REOIBTEa, 


BILL  OF  LADING. 

1.  A  vessel  was  chartered  to  bring  a 
cargo  of  sus^nr  and  molasses  from  Fia- 
▼ana  to  New  York,  at  specified  rates 
of  freight.  No  proyision  for  bills  of 
lading  specifying  a  different  rate  of 
freight  was  embodied  in  it.  The  cargo 
was  agreed  by  the  charter  to  be  bound 
for  the  faithful  performance  of  the 
agreements  contained  in  it.  At  Ha- 
vana a  n)odification,  agreed  upon  be- 
tween the  captain  of  the  ship  and  the 
agents  of  the  charterers,  was  indorsed 
on  the  charter,  in  which  a  lump  sum 
of  $3,828  was  speciiied  as  freight. 
Under  this  agreement,  979  boxes  of 
sagar  were  shipped.  Some  days  after 
its  shipment  the  charterers'  agents  re- 
quired the  master  to  sign  bills  of  lad- 
ing for  the  BUg^r,  providing  for  its  de- 


livery ct  New  York,  to  order,  on  pay- 
ment of  freight  at  the  rate  of  one  dol- 
lar a  box,  and  making  no  reiemce  to 
the  charter  party.   The  master,  inaiat- 
ing  that  this  waa  not  according  to 
agreement,  signed  the  bills  of  lading, 
but    wrote   before   his  signatare  the 
words,  "  signed  under  protest  *    The 
shippers  indorsed  and  delivered  these 
bills  of  lading  to  P.  A  Co.  who  in- 
dorsed and  delivered  them  to  Y.  A 
Co.,  at  New  York,  who.  on  the  arrival 
of  the  vessel  at  New  York,  tendered 
to  the  master  the  |979,  and  demanded 
the  sugars.    The  master  refused  to 
deliver  them,  except  on  payment  of 
the  full  balance  of  the  charter  money. 
Y.  4k  Co.  then  filed  a  libel  ogainatthe 
sugar  and  the  master  of  the  vessel, 
praying  that  the  9agar  might  be  seixed 
under  the  process,  and  by  a  decree  of 
the  Court  delivered  to  them.     On  thia 
libel  process  waa  issued  as  in  a  cause 
of  possession,  and  the  property  waa 
taken  into  the  custody  of  the  marshal, 
and  thereafter,  on  consent  of  the  par- 
ties, delivered  to  the  libellants   on 
their  giving  a  stipulation  in  the  aum 
of  $4,000,  which,  it  waa  agreed,  was 
to  be  considered  aa  in  the  place  and 
Btead  of  sugar  to  that  value  held  in 
custody  by  the  marshal.    No  questioa 
was  raised  as  to  the  regularity  of  the 
practice,  and  both  parties  agreed  that 
the  claimants  should  have  a  decree 
that  the  libellants  pay  the  amount  of 
tlieir  Btipulation   into  Court,  for  the 
benefit  of  the  claimants,  in  CAse  the 
Court  should  determine  that  the  ship 
owner  bad  a  lien  on  the  sugar  for  the 
amount  due  under  the  charter  party : 
Held,  That  no  opinion  would  be  ex- 
pressed as  to  the  regularity  of  the 
practice,  and   the    question    of  law 
would  be  determined  as  desired  by  the 
parties ; 

That  the  ship  owner  had  a  lien  on 
the  sugar,  for  the  onpaid  balance  of 
charter  monev ; 

That  the  libellants  were  put  on  in- 
quiry by  the  words  wrilten  on  the 
bills  of  lading  by  the  master,  and  were 
not  therefore  bona  fide  holders  of  them 
without  notice ; 

That  a  decree  would  be  made,  that 
the  stipulators  for  value  pay  the 
amount  of  their  stipulation  into  Court, 
for  the  benefit  of  the  claimants,  and 
that  the  libel  be  dismissed,  and  a  de- 
cree rendered  against  the  libelianta 


INDEX. 


587 


for  costs,    yine  Hundred  and  Sevmtff- 
nine  Boxes  of  Sugar,  242 

2.  Casks  of  plumbago  were  brought  in 
different  ships  of  a  line,  under  bills  of 
lading  which  exempted  the  ship  from 
damages  resulting  from  leakage,  or 
breakage,  or  from  stowage,  howeyer 
such  damage  might  be  caused.  On 
some  of  the  bills  of  lading  were  mem- 
oranda, that  the  casks  were  loose 
when  shipped.  The  consignees  brought 
suit  against  the  owner  of  the  vessels 
to  recover  for  plumbago  lost  out  of 
the  casks,  as  they  claimed,  by  reason 
of  injury  to  the  casks  from  careless 
hancUing : 

Held,  That  the  exemption  in  the 
bills  of  lading  was  not  sufficient  to 
exempt  the  owners  from  loss  arising 
from  their  negligence ; 

That,  in  the  cases  where  the  mem- 
oranda that  the  casks  were  loose 
were  on  the  bills  of  lading,  the  pre- 
sumption would  be  that  an  v  loss  which 
occurred  arose  from  such  loose  condi- 
tion of  the  casks.  NeUon  v.  Ihe  Nnt. 
SUamahip  Co,,  840 

S.  A  ship,  bound  from  Leith  to  New 
York,  took  on  board  coal,  coal  oil, 
railroad  iron,  and  bales  of  paper 
stock.  She  gave  for  the  paper  stock 
a  bill  of  lamng,  acknowledging  the 
receipt  of  the  bales  in  good  condition, 
and  excepting  perils  of  the  sea.  She 
met  with  heavy  weather  on  the  voy- 
age, and  pumped  oil,  and,  on  the  dis- 
charge of  her  cargo,  some  of  the  casks 
of  oil  were  found  to  be  empty,  from 
leaks  caused  by  the  pressure  on  and 
breakage  of  the  casks.  The  paper 
stock  was  found  to  be  stained  with  oil 
and  coal  dust;  and  the  consignees 
filed  a  libel  against  the  ship  to  recover 
the  damage : 

Held,  That,  the  damage  being 
shown  to  have  occurred  on  board  the 
vessel,  from  oil  and  coal  forming  part 
of  the  cargo,  the  burden  lay  on  the 
ship  to  show  that  it  arose  from  a 
peril  excepted  in  the  bill  of  lading ; 

That,  although  the  shippers  of  the 
paper  stock  knew  that  oil  was  to  be 
taken  by  the  vessel,  they  did  not  as- 
sume all  risk  of  damage  to  it  from  the 
oil; 

That,  in  view  of  the  peculiar  char- 
acter of  the  coal  oil,  and  the  liability 
of  injury  to  the  paper  stock,  if  the 


casks  should  leak,  the 
to  use  especial  care 
paper  stock  and  the 
ence  to  each  other ; 

That  such  care  was 
there  was,  therefore, 
which  the  vessel  was 
bioncello, 


ship  was  bound 
in  stowing  the 
oil,  with  refer- 
not  taken,  and 
negligence,  for 
liable.    The  So- 
857 


4.  A  quantity  of  sherry  wine  was 
brought  from  Cadiz  to  New  York,  un- 
der bills  of  lading,  which  contained 
the  words  "shipped  in  good  order 
and  well  conditioned,*'  to  be  *'  deliv- 
ered in  like  good  order  and  well  con- 
ditioned, dangers  of  the  seas  ex- 
cepted," and  MBO  the  words,  "  weight 
and  contents  unknown,  and  not  ac- 
countable for  average  leakage  and 
breakage."  The  casks  were  delivered 
to  consignees  to  whom  the  bills  of 
lading  had  been  transferred,  but  they 
refused  to  pay  the  freight.  The  mas- 
ter of  the  vessel  filed  a  libel  against 
the  goods  and  the  consignees,  to  re- 
cover the  freight.  It  appeared,  that 
when  the  casks  were  discnarged,  part 
of  them  were  entirely  empty,  and 
others  partially  empty  and  leaking, 
and  that  the  casks  were  "  inferior  and 
shaky "  casks.  No  evidence  was  of- 
fered as  to  the  condition  of  the  casks 
when  shipped: 

Held,  That  there  was  no  evidence 
to  show  that  the  casks  delivered  empty 
and  partly  empty  were  not  empty 
and  partly  empty  when  shipped ; 

That  there  was  no  evidence  that 
the  leakage  of  the  casks  was  greater 
than  *'  average ; " 

That,  to  resist  successfully  the 
claim  of  the  vessel  for  freight,  it  must 
be  shown  affirmatively  that  the  loss 
resulted  from  negligence  on  her  part ; 

That  such  negligence  had  not  been 
shown,  and  the  libellant  was  entitled 
to  the  freight.  Vauffhan  v.  630  Coxks 
of  Sherry  Wine,  &e„  506 

See  Demurraok,  1. 
Protest. 


BOND. 


Moneys  in  the  bands  of  an  assistant 
treasurer  of  the  United  States  were 
lost  by  clerks ; 
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Held,  That  bis  bondsmen  were  lia- 
ble for  the  amonni.  TK»  Uniied  8taU» 
T.  BuUerfield,  412 

Bee  AeuoNinNT,  1. 


BONDING  VESSEL. 

A  libel  was  filed  to  recover  possesdon  of 
a  yacht,  in  which,  by  order  of  Court, 
a  Dond  was  nven  by  the  Ubellant, 
end  the  ressefwas  delivered  to  him. 
I'he  claimant  afterwards  took  the  ves- 
sel by  force : 

Hddf  That  the  possession  of  the 
vessel,  which  the  Court  had  relin- 
quished on  the  giving  of  the  bond, 
must  be  maintained  and  defended  in 
like  manner  as  if  the  property  had 
never  been  In  the  custody  of  the  Court, 
and  not  otherwise ; 

That  T.,  having  taken  the  vessel, 
might  possibly  have  lost  the  benefit 
of  the  bond.  The  United  Statee  ex  rel, 
dtc,  V.  Tovfue,  444 


BUKDEN  OF  PROOF. 

1.  Charterers  of  a  steamer  filed  a  libel 
against  her  to  recover  for  the  loss  of 
a  cargo  damaged,  as  they  alleged,  by 
delay  caused  Dy  the  unseawo^hiness 
of  the  vessel : 

ffeid,  That  the  burden  was  on  them 
to  show  that  the  cargo  was  lost  by 
the  delay.     The  Ihafuns  Wright,      88 

2.  Damage  being  shown  to  have  occurred 
to  goods  on  board  a  vessel,  from  other 
goods  on  board,  the  burden  is  on  the 
vessel  to  show  that  it  occurred  from 
a  peril  excepted  in  the  bill  of  lading. 
The  Sabioneello,  857 

C  . 

CARGO. 

See  Damages,  1,  8,  4,  5. 
Delivxrt. 
Import  Acts,  1. 
Mabext  Valus. 
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CHARTER. 

1.  The  owners  of  a  steamship  at  New 
York  chartered  her  to  D.  A  P.   of 
Philadelphia,  "for  the  term  of  six 
months,  to  run  between  Philadelphia 
or  New  York  and  Galveston,  Ac,  Ac* 
The  chnrter  party  contained  the  fol- 
lowing covenants  on  the  part  of  the 
owners :  (1)  That  "  the  said  vessel,  in 
and  during  the  said  voyage,  shall  be 
kept  tight,  staunch,  well-fitted,  tackled 
and  provided  with  every  requisite  for 
such  a  voyage ;  *  (2)  That  "  the  whole 
of  the  vessel  (with  the  exception  of 
the  necessary  room  for  the  sails,  ca- 
bles) shall  be  at  the  sole  use  and  dis- 
posal of  the  charterers  during  the 
voyage    aforesaid;"    (8)    That    the 
ownera  "will  take  and    receive  on 
board  the  said  vessel,  during  the  afore- 
said voyage,  all  such  lawful  goods  and 
merchandise  as  the  charterers  may 
think  proper  to  ship."    The  charter 
also  oentamed  the  following  covenants 
on  the   part  of  the  charterers:    (1) 
'*  To  man,  coal  and  victual  steamer, 
and  pay  all  expenses  of  every  nature 
(including   port    charges,    Ac)  con- 
nected   with    the    running  of    the 
steamer,  except  insurance  on  vessel 
and   repairs;'*    (2)   To  pay  for  the 
charter  of  the  vessel  $85  a  day,  "  ves- 
sel to  be  delivered  to  the  owners  at 
the  expiration  of  this  charter,  in  the 
same  order  and  condition  as  she  is 
now  in,  less  the  ordinary  wear,  and 
charterers  to  take  and  deliver  the 
steamer  at  New  York."    There  were 
also  in  the  charter  the  following  pro- 
visions:   "Owners  to  nominate,  and 
charterers  to  appoint,  chief  engineer, 
to  be  paid  by  charterers  at  rate  of 
$126  per  month.     Charterers  to  ap- 
point captain,  subject  to  the  approval 
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of  the  owners.*    In  Accordance  with 
tbiB  charter,  a  captain  and  chief  engi- 
neer were  appointed,  and  the  vessel 
was  taken  to  Philadelphia,  where  the 
charterers  fitted  her  out  with  a  re- 
frigerating   apparatus,    and    put    on 
board  of  her  about  260  tons  of  ice 
and  sent  her  to  GaWeston,  to  bring  a 
cargo  of  fresh  beef  in  the  refrigerator 
to  Philadelphia.     On  the  voyage  out, 
some  of  the  tubes  of  the  boiler  gave 
out,  and  some  repairs  were  put  on  the 
boiler  at  Galveston.     A  cargo  of  fresh 
beef  was  taken  on  board,  and  the  ves- 
sel started  on  her  return  voyage  on 
the  81st  of  October,  1872,  at  11  a.  m. 
At  7  P.  x.  of  that  day,  she  stopped 
because  26  out  of  the  144  tubes  of  ner 
boiler  were  leaking.     She  had  to  put 
back  to  Galveston  to  obtain  a  proper 
tool  with  which  to  make  repairs,  and 
she  lay  there  till  November  7th,  thus 
losing  full  7  days  of  time.     She  then 
sailed  again,  and  put  into  Key  West 
for  coal,  losing    24    hours  thereby. 
She  left  Key  West' on  November  15tb, 
at  2.30  p.  M.,  and  arrived  at  Philadel- 
phia OQ  November  22d,  at  noon,  with 
26  tubes  of  her  boiler  plugi^ed  up. 
At  Key  West  20  tons  of  ice  were  pur- 
chased and  put  on  board.     Between 
Key  West  and  Philadelphia,  the  beef 
was    thrown  overboard,  as   spoiled. 
The  charterers    filed  a  libel  against 
the  steamer,  to  recover  for  the  loss  of 
the  cargo,  charging  that  the  beef  was 
spoiled  in  consequence  of  the  delay 
caused  by  the  unseaworthiness  of  the 
boiler: 

Heldf  That,  under  the  charter,  the 
owners  were  bound  to  keep  the  boiler 
in  proper  condition,  through  the  cap- 
tain and  chief  engineer  as  thur  agents, 
and  remained  in  possession  of  the  ves- 
sel for  that  purpose,  through  those 
officers  as  their  agents. 

That  the  .boiler  and  its  tubes  were 
not  kept  in  proper  condition,  and  that 
from  that  cause  the  voyage  was  de- 
layed and  prolonged. 

Tliat  the  burden  of  proof  was  upon 
the  charterers,  to  establish  that  the 
beef  was  spoiled  and  lost  in  conse- 
quence of  this  delay. 

That,  on  the  evidence,  they  had 
failed  to  establish  this,  the  inference 
from  the  evidence  being  that  the 
cargo,  if  good  at  Key  West,  was 
spoiled  afterwards  either  from  the 
want  of  ice,  more  of  which  could  have 


been  purchased  at  Key  West,  or  from 
the  inability  of  the  refrigerating  ap- 
paratns  to  prevent  the  spoiling.  Tlie 
FraneU  Wriffht,  .     88 

2.  E.  4k  M.  hired  a  canal-boat  for  $5  a 
day,  they  to  pay  for  the  towing  of  the 
boat.  Thej  employed  a  tug,  which 
was  apparently  a  proper  one,  to  tow 
the  canal-boaSi,  and  while  she  was 
being  so  towed,  the  boiler  of  the  tug 
exploded,  and  the  canal-boat  was  so 
injured  that  she  sank.  Her  owner,  J., 
filed  a  libel  against  £.  ^  M.  to  recover 
the  damages : 

Held,  That,  under  the  contract  be- 
tween J.  and  E.  <&  M.,  the  latter  did 
not  become  insurers  of  the  canal- 
boat; 

That  E.  <&  M.  were  no  more  than 
agents  of  J.  to  hire  an  apparently 
proper  tug,  and  having  done  so,  they 
were  not  liable  for  the  damages  in 
question.    Jackson  y,  A'aston,  191 

8.  A  vessel  was  chartered  to  H.  B.  in 
November,  1868,  for  a  voyage  from 
Philadelphia  to  Europe,  with  a  cargo 
of  petroleum  oiL    Before  she  had  ar- 
rived at  Philadelphia,  H.  B.  trans- 
ferred the  charter,  at  an  advance,  to 
0.  B.,  who  agreed  to  perform  its  con- 
ditions, the  agreement  of  transfer  con- 
taining the  words :  ''  H.  B.  guarantees 
the  vessel  to  be  first  class."    On  the 
1st  of  April,  1869,  H.  B.  notified  C. 
B.  that  the  vessel  was  then  at  Phila- 
delphia, ready  to  load  under  the  char- 
ter.   The  vessel  at  that  time  had  no 
classification  either  in  the  Englfsh, 
French  or  American  Lloyds.    On  the 
6th  of  April,  C.  B.  wrote  to  H.  B. 
that  he  had  found  that  the  vessel  was 
not  first  class,  and  that,  therefore,  he 
must  consider  the  charter  cancelled. 
Some  correspondence  passed  between 
the  parties,  and,  on  April  12th,  H.  B. 
wrote  to  C.  B.,  encloAing  a  copy  of  a 
classification  of  the  vessel,  issued  to 
her  on  April  9th,  showing  that  she 
had  been  classed  as  first  class  by  the 
American  Lloyds,  and  claiming  thus 
to  have  performed  his  guaranty.     C. 
B.  replied,  repeating  that  he  consid- 
ered the  charter  cancelled  because  the 
vessel  was  not  first  class  when  she 
was  tendered  to  him  on  the  Ist  of 
April.     The  vessel  lay  out  her  lay 
days,  and  was  then  chartered  by  her 
master  at  a  lower  rate  of  freight  than 
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was  specified  in  the  charter.  The 
owners  of  the  Teasel  sued  H.  B.  and 
obtained  judgment  aeainst  him  for 
damages  for  not  loadiiu[  the  Yes<«el 
under  the  charter.  H.  S.  thereupon 
filed  a  libel  agaiDst  C.  B.,  to  recover 
damages  for  his  not  carrying  ont  his 
agreement.  The  libel  alleged  that 
the  notice  to  C.  B.  was  given  on  or 
about  the  Slst  of  March,  and  also  that 
C.  B.,  though  duly  requested,  refused 
to  carry  out  the  conditions  of  the 
charter: 

Hfldj  That  under  the  agreement  be- 
tween H.  B.  and  C.  B.,  it  was  neces- 
sary that  the  yessel  should  be  actually 
classified ; 

That  H.  B.  might,  under  the  libel, 
show  a  tender  of  the  vessel  at  any 
other  day,  within  the  terms  of  the 
contract,  than  March  Slst; 

That,  as  C.  B.  did  not  set  up  any 
damage  resulting  to  him  because  of 
the  veasel's  not  having  a  classification 
when  she  was  tendered  on  the  1st  of 
April,  and  was  not,  therefore,  in  any 
different  position  on  April  12th,  from 
what  he  was  on  April  1st,  H.  B.  must 
be  held  to  have  fully  complied  with 
his  agreement  on  April  12th,  and 
C.  B.  was  then  bound  to  have  accepted 
the  vessel ; 

That,  as  G.  B.  absolutely  refused  to 
accept  the  vessel,  H.  B.  was  not  bound 
to  keep  her  any  longer  in  readiness, 
and  it  was  immaterial  whether  she 
remained  at  Philadelphia  during  all 
the  lay  days  mentioned  in  the  charter ; 
.  That,  whether  the  assignment  of 
the  charter  at  an  increasea  rate  was 
void  as  against  public  policy  or  not, 
the  respondent  could  not  avail  himself 
of  the  defence,  because  it  was  not  set 
up  in  the  answer ; 

That  H.  B.  was  entitled  to  recover 
the  damages  sustained  by  him,  by  the 
breach  of  the  agreement  by  C.  6.  on 
the  12th  of  April.     Baetjer  v.  Bors^ 

280 

4.  The  owners  of  a  steamer  chartered 
her  in  liondon  to  S.,  for  a  voyage 
from  New  York  to  the  United  King- 
dom or  Europe,  by  a  charter  party 
which  described  the  vessel  as  "  of  the 
net  measurement  of  587  tons,  or  there- 
abouts." On  the  arrival  of  the  vessel 
in  New  York,  the  agent  of  S.  made  a 
written  agreement  with  S.  A  D., 
whereby  he  chartered  the  vessel  to 


them  for  a  voyage  from  New  York  to 
Europe,  for  £1,600,  for  a  full  and 
complete  cargo  of  lawful  merchandise, 
the  ai£ference  between  the  £1,500  and 
the  amount  of  freight  on  the  bills  of 
lading  to  be  sett&d  before  sailing. 
The  agreement,  after  specifying  cer- 
tain conditions  as  to  the  loading  of 
the  vessel,  added :  "  All  other  condi- 
tions as  per  charter  party,  dated  Lon- 
don, (frc.       This  charter  party  was 
known  to  S.  <&  D.  when  they  made 
the  agreement  with  the  ^ent  of  S. 
When  the  vessel  came  to  be  loaded, 
it  appeared  that  she  had  on  board,  in 
a  part  of  the  space  which  was  prop- 
erly for   cargo,   a  quantity  of  ccml 
weighing  200  tons,  and  occupying  as 
much  space  as  would  be  occupied  by 
160  tons  in  measurement  of  such  gen- 
eral cargo  as  S.  A  D.  put  on  board 
the  vesfel^  and,  when  S.  A  D.  had 
put  on  board  cargo  till  the  vessel  was 
so  deep  that  the  master  refused  to 
take  any  more,  there  still  remained 
space  for  60  tons  more.    She  sailed 
with  a  cargo  of  468  tons  in  measare- 
ment;  and,  but  for  the  carrying  of 
the  coal  above  spoken  of,  she  could 
have  carried  668  tons.    A  vessel  can 
generally  carry  25  per  cent  of  tons 
by  measurement  more  than  what  is 
stated  in  her  register  as  her  "net 
measurement,"  which,  for  this  vessel, 
would  have  made  671  tons.     S.  <k  D. 
filed  a  libel  against  S.,  to  recover 
damages  for  breach  of  the  i^eement 
made  between  them,  claiming  to  re- 
cover, as  such  damages,  the  diiference 
between  the  freight  earned  on  the 
goods  actually  received  on  board,  and 
that  which    the  vessel  would  have 
earned  but  for  her  having  that  cargo 
space  filled  with  coal : 

}]eld.  That  the  agreement  between 
S.  <fe  B.  and  S.  was  a  charter  of  the 
vessel ; 

That,  under  this  contract,  S.  <fr-  D. 
were  entitled  to  have,  for  their  £  1 ,500, 
the  space  of  a  net  measurement  of  637 
tons  for  cargo ;  and  that,  unless  they 
were  allowed  to  have  it,  8.  did  not 
perform  his  covenant,  that  the^  should 
be  allowed  to  carry  a  fnll  and  com- 
plete cargo,  notwithstanding  a  clause 
in  the  charter,  that  the  cargo  should 
not  exceed  what  the  vessel  "  can  rea- 
sonably stow  and  carry  over  and 
above  ner  tackle,  appard,  provisions 
and  furniture;" 
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That  S.  A  D.,  therefore,  were  en- 
titled to  recover  the  difference  be- 
tween the  freight  actually  earned, 
and  that  which  would  have  been' 
earned  if  such  covenant  had  been 
fully  performed.     Schmidt  v.  Smith, 

861 

6.  A  vessel  was  chartered  to  carry  tim- 
ber and  lumber,  not  less  than  half  of 
which  was  to  be  "  resawn."  The  cargo 
furnished  was  not  half  "  resawn/'  but 
in  great  part  "  rough  edged."  It  was 
received  on  board  by  the  master  un- 
der protest,  as  not  conforming  to  the 
charter ;  and  he  inserted  in  the  bill  of 
lading  given  for  the  cargo  a  provision 
for  payment  of  freight,  "  as  per  char- 
ter party  with  additional  claim  as  per 
protest.''  A  libel  was  filed  on  behalf 
of  the  vessel  against  the  lumber  to 
recover  the  amount  due  from  the 
charterer  under  the  charter,  which 
contained  a  clause  binding  the  cargo 
to  its  performance : 

Ifeldj  That,  taking  together  the 
charter  party,  protest  andl)ill  of  lad- 
ing, it  was  clear  that  the  rough-edged 
lumber  was  to  be  transported  as 
freight,  and  that  it  was  meant  that  the 
vessel  should  realize  as  much  for 
freight  as  if  the  charter  had  been 
strictly  complied  with  by  furnishing 
the  specified  proportion  of  resawn 
lumber ; 

That,  whether  the  action  were 
treated  as  one  to  recover  freight  sub- 
stituted for  that  specified  in  the  char- 
ter, or  to  recover  damages  for  viola- 
tion of  the  charter,  the  admiralty 
would  enforce  the  lien  of  the  vessel 
upon  the  cai^o.  Nine  Hundred  and 
Forty-eigJU  Pieces  of  Lumber^  889 

Sje  Bill  of  Lading,  1. 


COLLECTOR. 
See  Imfobt  Acts,  2. 


COLLISION. 

1.  Sailing  Ybssbls. 

1.  Two  schooners,  the  A.  and  the  H., 
were  beatins:  through  Lon<»  Island 
Sound,  bound  to  New  York,  the  wind 
being  about  west  by  south.    Both  ves- 


sels were  on  the  port  tack,  standing  off 
from  the  Long  Island  shore,  the  A.  be- 
ing ahead,  and  to  windward  of  the  H. 
The  U.,  however,  being  the  faster  ves- 
sel, passed  the  A.,  and  came  about  on 
the  starboard  tack,  for  the  purpose,  as 
she  said,  of  avoiding  the  strength  of 
the  ebb  tide,  and  obtaiuing  a  mr)re  fa- 
vorable wind  nearer  the  Long  Island 
shore.  Shortly  after  she  came  on  the 
starboard  tack,  she  was  run  into  by  the 
A.,  which  struck  her  on  the  port  quar- 
ter. She  alleged  that  she  had  room 
enough  to  get  by  the  A.,  but  that  the 
wind  headed  her  off,  and  favored  the 
A.,  and  that  the  A.  was  bound  to  have 
kept  out  of  her  way,  but  made  no  ef- 
fort to  do  so.  The  A.  claimed  that  the 
H.  came  on  her  starboard  tack  so  close 
to  the  A.  that  it  was  not  possible  for 
the  A.  to  go  under  her  stern,  although 
her  helm  was  at  once  put  hard  a-port: 

ffeld,  That,  if  the  case  were  one  call- 
ing for  the  application  of  the  12th  Rule 
for  avoiding  collisions,  the  burden  of 
proof  would  be  on  the  A.  to  show  an 
excuse  for  not  keeping  out  of  the  way 
of  the  H. ; 

But  that,  on  the  facts,  the  H.  was  in 
fault,  in  coming  on  her  starboard  tack 
so  close  to  the  A.  as  to  compel  the  A. 
to  change  her  course  so  as  to  avoid  the 
H.  Uer  manoeuvre  was  a  hazardous 
one: 

That,  on  the  facts,  the  helm  of  the 

'  A.  was  ported  as  soon  as  the  H.  tncked, 

and  that  the  A.  was  free  from  fault. 

.   The  Alaska,  188 

2.  A  collision  took  place  off  Barnegat  at 
night,  between  a  schooner  and  a  brig. 
The  wind  was  about  west.  The 
schooner  alleged  that  she  wa#  heading 
south  by  west,  close-hauled  on  her 
starboard  tack,  and  that  she  saw  the 
red  light  of  the  brig  a  little  on  her 
port  bow,  and  kept  her  course  without 
change,  till  just  before  the  collision, 
when  her  helm  was  put  down  to  ease 
the  blow,  if  possible,  but  too  late  to 
affect  the  course  of  the  schooner.  The 
brig  alleged  that  she  was  heading  about 
north  nort  heast ;  that  she  saw  the  green 
light  of  the  sciiooner  a  little  on  her 
port  bow;  that  she  starboarded  her 
wheel,  and  changed  her  course  so  as  to 
bring  the  green  light  on  her  starboard 
bow ;  and  that  afterwards  the  schooner 
changed  her  course,  and  attempted  to 
cross  the  brig's  bows,  when  the  helm 
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of  the  bri^  was  pnt  hard  down,  bat  the 
coliialoii  could  not  be  avoided.  The 
YCBBels  came  together  nearly  at  right 
angles,  the  bri^  striking  the  schooner 
on  her  port  side : 

Held^  That  this  was  a  case  nnder  the 
12th  article  of  the  Sailing  Rules,  and. 
as  the  courses  were  crossing,  aud  the 
schooner  had  the  wind  on  her  star- 
board side,  while  the  brie  had  it  on 
her  port  side,  and  was  not  close-hauled, 
it  was  the  duty  of  the  brig  to  keep  out 
of  the  schooner's  way,  and  of  the 
schooner  to  keep  her  course ; 

That  the  brie,  seeing  the  schooner's 
green  light  on  her  port  bow,  was  jus- 
tified in  regarding  it  as  on  a  yessel 
which  was  crossing  from  port  to  star- 
board of  the  brig,  and  her  starboard- 
ing was  a  proper  macoBuyre,  and  was 
enough  to  haye  cleared  the  two  Vessels, 
if  the  schooner  had  held  her  course ; 

That,  on  the  eyidence,  the  schooner 
must  be  held  to  have  changed  her 
course  after  the  brig  had  taken  proper 
measures  to  avoid  her ; 

That  such  porting  by  the  schooner 
could  not  be  held  to  have  been  a 
change  of  course  in  extremis,  but  it 
probably  resulted  from  an  inefficient 
lookout ; 

That  the  brig  was  not  responsible 
for  the  collision.  The  Wedei/  JSey- 
mouTy  589 

2.  Steaker  and  Sailing  Yxbsel, 

8.  A  steam  tug,  the  G.,  was  p^oing  up  the 
bay  of  New  York,  near  the  Narrows, 
at  night,  towing  astern  on  a  hawser 
the  brigantine  C.  They  were  heading 
north  northwest.  The  G.  had  the 
usual  side  lights,  and  a  bright  light 
astern*  but  she  did  not  have  two  bright 
lights  set  vertically,  to  indicate  that 
she  had  a  vessel  in  tow.  The  brig  T. 
was  going  down  the  bay,  heading  about 
south  by  west,  with  the  wind  about 
northwest.  The  lights  of  the  G.  were 
seen  from  the  T.  nearly  ahead  and 
crossing  from  port  to  starboard.  The 
T.  kept  her  course,  and  did  not  see  the 
C.  till  she  was  but  a  short  distance 
from  the  C,  when  the  helm  of  the  T. 
was  starboarded.  The  helm  of  the  C. 
was  also  starboarded,  but  the  T.  struck 
the  C.  A  glancing  blow  on  her  star- 
board quarter.  Tlie  owners  of  the  C. 
filed  a  libel  against  both  the  G.  and  the 
T.,  alleging  fault  in  the  G.  that  she  did 


not  have  the  proper  lights  set^  and  did 
not  keep  the  C.  clear  of  the  T.,  and 
fault  in  the  T.  that  she  was  not  on  her 
proper  course,  but  was  heading  too 
much  to  the  west,  and  that  she  kept  on 
her  course  and  ran  into  the  O.  The 
answer  of  the  G.  charged  fault  in  the 
T.,  that,  after  passing  the  G.,  she 
changed  her  course  to  the  westward, 
and  ran  into  the  C,  and  the  answer  of 
the  T.  charged  fault  in  the  G.,  in  not 
having  the  proper  lights  set  to  indi- 
cate that  she  had  a  vessel  in  tow.  The 
C.  was  in  charge  of  a  pilots  who  had 
the  direction  of  both  the  G.  and  the  G. : 

Beld,  That  the  courses  of  the  vessels 
were  crossing  courses ; 

That  the  tug  and  tow  were  to  be 
treated  as  a  single  vessel  under  steam, 
and  that  it  was  their  duty  to  keep  out 
of  the  way  of  the  T. ; 

That  the  T.  was  not  off  her  proper 
course,  and  did  not  change  her  course 
improperly,  and  was  not  in  fault  in  not 
sooner  seeing  the  G. ; 

That,  under  the  4th  article  of  the 
Rules  for  preventing  collisions  (not- 
withstanding the  11th  section  cf  the 
Act  of  July  26tb,  1866,  14  U,  S.  8UU, 
at  Large,  228),  the  G.  was  bound  to 
have  had  two  white  lights  set  verti- 
cally, to  indicate  that  she  had  a  vessel 
in  tow,  and  was  in  fault  for  not  havin? 
them ;  and  that  such  fault  contributed 
to  the  collision ; 

That  the  C.  must,  as  between  her- 
self and  the  T.,  bear  the  responsibility 
of  the  fault  of  the  G.  as  to  lights ; 

That  the  T.  was  not  in  lisnlt,  and 
that  the  C.  was  not  in  fault  in  star- 
boarding; 

That,  in  the  absence  of  directions 
given  to  the  master  of  the  G.  by  the 
pilot  on  board  of  the  C.,  the  former 
was  bound  to  keep  the  C.  out  of  the 
way  of  tlie  T.,  and  that  the  G.  alone 
was  liable  for  the  damages  sustained 
by  the  C.  The  U,  S,  Orant  and  The 
Tally  Ho,  1»5 

6.  A  steamboat  going  eastward  against 
an  ebb  tide,  through  Hell  Gate,  at 
night,  as  she  approached  the  bend  in 
the  channel  at  Ualletf  s  Point,  saw  the 
red  light  of  a  schooner  coming  through 
the  Gate.  The  wind  was  about  north 
northwest.  1  he  light  was  seen  on  the 
starboard  bow  of  Uie  steamboat.  The 
latter  went  on  nod  ported  her  wheel, 
so  as  to  go  around  the  Point  and  meet 


INDEX. 


598 


the  tide  head  on.  Jnet  before  ehe 
reached  the  tide,  the  Bchooner,  being 
then  aboat  two  or  three  hundred  feet 
from  the  steamboat,  and  on  the  eteam- 
boat^s  port  bow,  starboarded  her  helm, 
and  let  go  her  sheet,  to  torn  around 
the  Point  into  the  channel  in  which 
the  steamboat  was.  This  movement 
brought  the  green  light  of  the  schooner 
into  view  from  the  steamboat,  and  shut 
in  her  red  light,  whereupon  the  engine 
of  the  steamboat  was  stopped,  and  her 
helm  was  put  amidships,  but  the  ves- 
sels came  into  collision,  the  stem  of  the 
steamboat  striking  the  starboard  side 
of  the  schooner  5t  of  the  main  rig- 


•^1 


Uldf  That,  in  that  difficult  and  dan- 
serous  channel,  the  steamboat  was  in 
fault  in  not  waiting,  before  turning 
Hallett's  Point,  until  she  knew  whether 
the  schooner  was  intending  to  turn 
into  the  channel  in  which  the  steam- 
boat was,  or  not ; 

That,  although  the  schooner  in- 
tended all  the  time  to  take  the  east 
channel,  and  took  the  necessary  and 
proper  steps  to  turn  into  it,  and  in 
that  sense  kept  her  course,  yet,  seein;; 
the  steamboat  as  she  did,  and  knowing 
that  the  latter  had  but  one  course  to 
■  take  if  she  kept  on,  while  she  herself 
had  the  choice  of  turning  into  the  east 
channel  or  taking  either  one  of  two 
other  channels,  she  was  in  fault  in  not 
holding  herself  up  to  the  wind,  and 
refrainmg  from  starboarding  and  let- 
ting her  sheet  go,  until  she  had  gone 
by  the  steamboat ; 

That  both  ressels  were  in  fault,  and 
the  damages  must  be  apportioned. 
The  CUtf  of  Hartford,  360 

6.  A  schooner,  coming  up  the  Jersey 
coast  towards  New  York,  came  up  into 
the  wind  and  hove  her  lead,  on  seeing 
a  light  which  proved  to  be  the  mast- 
head light  of  the  steamer  Virgo  com- 
ing down ;  the  schooner  thus  showed 
a  red  light  to  the  steamer,  and  the 
steamer -ported  her  helm  to  go  astern 
of  the  schooner.  The  schooner  then 
filled  away  again,  directly  across  the 
new  course  of  the  steamer,  and  a  col- 
lision resulted : 

Held,  That  the  schooner  was  in  fault, 
no  necessity  for  heaving  the  lead  or 
changing  her  course,  when  the  steamer 
was  approaching,  being  shown ; 

That  the  steamer  was  not  in  fault 

Bt.  Vol.  VIL— 38 


for  not  stopping  when  the  schooner 
changed  her  course,  the  responsibility 
of  stopping  or  going  ahead  being 
forced  upon  her  by  the  f  ilse  mancenvre 
of  the  scDooner.     The  Virgo,         495 

7.  A  schooner  was  sailing  about  south 
half  west,  the  wind  being  about  east 
southeast.  The  night  was  foggy.  The 
green  light  of  an  approaching  steamer 
was  seen  about  two  points  on  her  star- 
board bow,  and  the  schooner  kept  on 
without  changing  her  conrse  till  the 
collision  which  ensued.  The  steamer 
was  going  between  eight  and  nine 
knots  an  hour.  The  light  of  the 
schooner  was  seen  about  a  quarter  of 
a  mile  distant,  on  the  steamer's  star- 
board bow.  Her  engine  was  stopped 
and  reversed,  and,  being  a  propeller, 
she  turned  her  head  to  starboard  at 
right  angles,  and  her  stem  struck  the 
schooner  on  her  starboard  side.  Two 
of  the  schooner's  crew,  when  the  ves- 
sels were  together,  jumped  aboard  the 
steamer.  7he  schooner  also  received 
damage  by  chafing,  while  the  vessels 
were  together,  and  the  steamer  charged 
negligence  upon  her,  in  not  adopting 
proper  and  speedy  measures  to  free 
nerseir: 

Hddf  T\iBt  the  collision  was  caused 
by  the  too  great  speed  of  the  steamer 
in  the  fog ; 

That  the  loss  of  men  by  the  schooner 
under  the  circumstances,  if  crippling 
her,  was  chargeable  to  the  steamer, 
she  being  in  fault  for  the  collision ; 

That  the  steamer  was  also  respon- 
sible for  any  injury  caused  to  the 
schooner  by  chafing  while  the  vessels 
were  togetiier.  The  City  of  GuaU- 
mala,  621 

8.  A  schooner  was  bound  up  the  Hudson 
river  tu  the  foot  of  31st  street,  with 
the  wind  from  the  southwest.  She 
began  to  take  in  sail,  and  luffed  up  into 
the  wind  for  that  purpose.  A  ferry- 
boat was  coming  up  the  river  astern 
of  her,  and  to  the  westward,  and  a 
collision  occurred  between  the  two 
vessels,  the  bow  of  the  ferry-boat 
striking  the  port  side  of  the  schooner, 
head  on.  The  tide  was  ebb.  The  libel 
alleged,  that  the  schooner  was  help- 
less, by  reason  of  her  taking  in  sail 
and  drifting  with  the  tide,  and  that 
the  collision  was  caujed  by  the  fault 
of  the  ferry-boat^  in  that  she  did  not 


594 


INDEX. 


keep  a  proper  lookout,  and  did  not 
stop  ana  back  in  time,  and  did  not 
change  her  course  so  as  to  pass  under 
the  stern  of  the  schooner.  The  an- 
swer set  up,  that,  wliile  the  vessels 
were  proceeding  on  their  respective 
courses,  the  schooner  suddenly  luffe  ' 
up  across  the  course  of  the  ferry-boat, 
aad  that  thereupon  the  engine  of  the 
ferry-boat  was  at  once  stopped  and  re- 
versed, but  the  collision  could  not  be 
avoided : 
Held,  That  the  schooner  was  in  fault  in 
luffing  when  the  steamer  was  ap- 
proaching ; 

That  the  claim  of  the  schooner  that, 
after  she  luflfed,  thero  was  room  enough 
for  the  ferry-boat  to  have  avoided  her, 
by  porting,  was  not  sustained ; 

That,  although  the  answer  did  not 
allege  that  the  ferry-boat  pnrted,  it 
could  not  be  taken  as  an  admission 
that  she  did  not  port ; 

That,  OD  the  evidence,  her  helm  was 
ported  and  her  engine  stopped  and  re- 
versed as  soon  as  the  schooner  luffed; 

That  the  ferry-boat  was  not  in  fault, 
and  the  libel  must  be  dismissed. ,  TJu 
Jay  Gould,  666 

8.  Steamisbs. 

9.  The  tug  S.  B.,  a  small  tug  about  sixty 
feet  long,  was  coming  down  the  Hud- 
son river,  towing  two  canal-boats,  one 
on  eAch  side  of  her,  their  bows  pro- 
jecting beyond  her  bow.  Her  pilot 
saw  a  steamboat,  the  P.  V.,  coming  up 
the  river  on  his  port  hand,  and,  when 
about  half  a  mile  off,  heading  across  the 
river  towards  him.  He  kept  on  his 
course  till  the  P.  V.  was  but  a  short 
distance  from  him,  when  she  headed 
more  across  his  bows.  He  then  blew 
a  whistle  and  rang  the  bells  to  stop 
and  back  his  boat,  but,  before  it  could 
be  done,  the  P.  V.  ran  into  the  tow, 
striking  the  canal-boat  which  was  on 
the  port  side  of  the  tug,  on  her  port 
side,  and  sinking  her  almost  instantly, 
and  nlso  striking  the  other  canal-boat 
so  violent  a  blow  that  she  also  sank 
soon  after.  The  owner  of  the  two 
canal-boats  filed  a  libel  against  the  tu<^ 
and  the  steamboat,  charging  that  both 
vessels  were  in  fault,  the  P.  V.  in  that 
she  had  no  proper  lookout,  and  did  not 
see  the  tug  and  tow  as  soon  as  she 
should,  and  improperly  changed  her 
course,  and  did  not  stop  and  back  in 


time ;  and  the  S.  B.  in  that  she  did  not 
stop  and  back  in  time,  and  did  not 
give  any  signal  to  the  P.  V.  till  the 
vessels  were  close  together.  The  an- 
swer of  the  tug  alleged  no  &ult  in  the 
canal-boats,  but  claimed  that  the  P.V. 
alone  was  in  fault,  alleging  again<t  her 
the  faults  charged  in  the  libel,  and  also 
that  her  pilot  was  incompetent.  The 
answer  of  the  steamboat  alleged  that 
the  collision  was  due  to  fault  in  the 
tug  and  tow,  in  that  they  had  no  lig^hta 
set,  although  it  was  then  very  dark,  so 
dark  that  the  pilot  of  the  P.  V.  was  un- 
able to  see  the  tow  till  it  was  near,  and 
then,  from  seeing  no  light<«,  supposed 
it  was  a  tow  going  from  him,  and  could 
not  discover  that  the  tow  was  coming 
towards  him,  till  the  collision  was  in- 
evitable, when  he  rang  his  bells  to  stop 
and  back,  which  was  all  he  could  do. 
*  Neither  steamboat,  nor  tug,  nor  canal- 
boats  had  any  lights  set,  and  as  to  the 
time  of  the  collision  and  the  darkness 
of  the  hour,  which  was  not,  hov^ver, 
far  from  sunset,  there  was  a  great  con- 
flict of  evidence : 

Heldf  That,  on  the  evidence,  the  pilot 
of  the  P.  y.  was  not  incompetent  or 
inattentive ; 

That,  on  the  evidence,  when  the  col- 
lision took  place,  it  was  already  so 
dark  that  the  pilot  of  the^.  Y.,  look- 
ing down  upon  the  water,  was  unable 
to  see  the  tug  and  tow  sooner  than  he 
did,  and  was  misled,  by  the  absence  of 
the  liehts  on  the  tug,  into  the  supposi- 
tion that  they  were  going  away  from 
him  instead  of  coming  towards  him ; 

That  the  tug  was  in  fHult  in  not 
having  lights  set,  as  required  by  law. 
either  on  nerself,  or  on  either  of  the 
canal-boats ; 

That  the  P.  V.  could  take  advantage 
of  the  fact  of  negligence  on  the  part  of 
the  tug  in  not  showing  lights,  as  a  de- 
fence on  her  own  part,  although  such 
negligence  was  not  set  up  in  tho  libel ; 

That  the  pilot  o'  the  tug  was  in 
fault  in  not  sooner  bignalling  the  P.V., 
to  give  her  notice  of  the  presence  of 
the  tow  by  his  whistle,  in  the  absence 
of  lights ; 

That  the  change  of  course  of  the  P. 
V.  by  starboarding,  if  made  before  her 
pilot  was  aware  of  the  presence  of  the 
tow,  was  not  such  a  change  of  course 
as  is  forbidden  by  the  Rules  for  avoid- 
ing collisions ;  and,  if  made  aft«r  such 
discovery,  was  made  in  extremts,  under 
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the  apprehension  caused  by  the  sud- 
den near  approach  of  the  tog,  for  which 
the  latter  was  liable,  by  reason  of  her 
haying  no  lights  and  giving  no  signal ; 

That  the  absence  of  a  lookout  on  the 
P.  y.  outside  of  her  pilot-house,  was 
not  a  fault  contributing  to  the  col- 
lision ; 

That  neither  the  18th  nor  the  14th 
Rules  for  avoiding  collisions  were  ap- 
plicable to  the  course  of  the  P.  Y. ; 

That  the  tug  was  in  fault  in  not 
haying  lights,  in  not  sooner  signalling 
the  P.  v.,  and  in  not  sooner  stopping 
and  backing ; 

That  the  libellants  were  entitled  to 
a  decree  against  the  tu^  alone,  and 
that  the  Hbel  against  the  r.Y.  must  be 
dismissed.  The  Steamboat  PUa$arUVal- 
ley  and  the  Steamtug  Samuel  Hoiaiif  72 

10.  The  steamboat  I.  was  going  down 
the  East  riyer  close  in  to  the  piers  on 
the  New  York  side.  Ahead  of  her 
was  the  schooner  M.  M.  H.,  towed  by 
the  tug  N.,  on  a  hawser,  astern.  Com- 
ing up  the  riyer,  nearly  ahead  of  the 
N.,  was  the  barge  P.,  towed  by  the  tug 
.  8.,  on  a  hawser,  astern.  The  baree  P. 
and  the  schooner  came  in  collision 
nearly  abreast  of  pier  4,  as  they  passed. 
The  owners  of  the  barge  P.  filed  a  libel 
against  both  the  I.  and  the  M.  M.  H., 
to  recoyer  their  damages;  and  the 
owners- of  the  M.  M.  U.  filed  a  libel 
against  the  I.,  to  recoyer  their  dam- 
ages. The  Ubellants  allied  that, 
while  the  P.  and  the  M.  M.  H.  were 
meeting,  the  I.,  which  was  passing  the 
M.  M.  H.  on  her  starboard  side,  be- 
tween her  and  the  docks,  sheered  out 
agaiostthe  M.  M.  H.  and  droye  her 
out  against  the  P.,  and  thus  caused 
the  collision.  The  L,  in  answer,  al- 
leged that,  as  she  was  passing  the  M. 
M.  H.,  another  barge,  the  B.,  in  tow 
of  the  tug  L.,  was  brought  to  the 
docks  so  near  ahead  of  the  I.  that  the 
I.  had  to  stop  and  lie  still,  and  that 
then  the  M.  M.  II.  starboarded  her 
helm  to  avoid  running  into  the  I.,  and, 
being  caught  by  the  flood  tide,  was 
sheered  out  against  the  P.,  without  be- 
ing hit  by  the  I.,  and  without  any 
fault  on  her  part : 

ir^fd.  That,  as  between  the  1.  and 
the  M.  M.  H.,  in  tow  of  the  N.,  the  tug 
and  tow  constituted  one  yessel,  ana 
the  I.,  being  the  oyertaking  yessel, 
was  bound  to  keep  clear  of  them ; 


That  the  L  was  in  fault  in  running 
so  near  the  decks,  and  roust  take  the 
consequences  of  finding  her  way 
blocked  by  the  B.  and  the  L. ; 

That  it  made  no  difference  whether 
the  M.  M.  H.  was  struck  by  the  I.  and 
caused  to  starboard,  or  whether  she 
starboarded  to  ay  old  being  struck; 

That  the  I.  wa.s  in  fault  for  the  col- 
lision, and  was  responsible  to  both 
yessela  Ths  Ivanhoe  and  The  Martha 
M,  Heath,  218 

11.  The  ferry-boat  S.  was  coming  down 
the  East  river  on  an  ebb  tide,  at  the 
rate  of  twelye  miles  an  hour,  at  night. 
She  discovered,  off  her  port  bow,  the 
tug  U.,  which  was  crossing  the  river 
from  Brooklyn  to  New  York,  and  her 
pilot,  blowing  one  whistle,  ported  her 
nelm.  The  u.  blew  two  whistles  and 
starboarded,  and  the  yessels  came  in 
collision.  The  U.  had  no  green  or  red 
lights  set.  She  had  a  feeble  lif  ht  set 
on  a  pole  aft,  and  she  had  in  a  box  in 
her  kitchen  window,  under  her  pilot- 
house, a  white  liglit : 

Held,  That  the  U.  was  in  fault  in  not 
haying  set  the  lights  required  by  the 
47th  section  of  the  Act  of  February 
28th,  1871  (16  Cr.  S.  Stat,  at  Large,  464); 

That  the  burden,  therefore,  was  on 
her  to  show  that  this  fault  could  not 
haye  contributed  to  the  collision,  and 
that  she  had  not  shown  this : 

That  the  U.  was  also  in  fault  in  not 
haying  sooner  stopped  and  backed ; 

That  the  8.  was  in  fault  in  going  at 
too  great  a  speed,  after  dark,  in  a 
crowded  part  of  the  harbor.  The 
Union  and  The  Superiar,  296 

12.  A  ship  lying  with  her  stem  towards 
the  river,  at  the  upper  side  of  a  pier 
in  Brooklyn,  below  the  Fulton  ferry, 
was  to  be  taken  out  by  the  tug  N.,  as- 
sisted by  another  tug,  the  P.  The  N. 
was  fastened  on  the  port  side  of  the 
ship,  as  she  lay  alongside  of  the  pier, 
while  the  P.  took  a  line  from  her  star- 
board  quarter,  and  the  two  backed  the 
ship  out  till  she  was  clear  of  the  pier, 
when  the  P.  swun:;  in  alongside  of  the 
the  ship  on  her  starboard  side.  The 
steamer  E.,  coming  down  the  East 
river,  as  she  was  about  nbreast  of  the 
Fulton  ferry,  found  on  her  starboard 
hand  a  boat  towing  a  raft  of  spars,  and 
a  schooner  coming  up  the  river,  and, 
on  the  port  hand,  the  ship  thus  backing 
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oat.  She  gave  one  whistle,  aod  kept 
on,  goin^  as  close  to  the  schooner  as 
possible.  Just  before  she  reached  the 
ship,  the  tng  N.  stopped  backing  and 
went  ahead,  but  the  stern  of  the  ship 
came  in  collision  with  the  side  of  the 
E.  The  owners  of  the  ship  61ed  a 
libel  against  the  £.  to  recover  the 
damages  sustaioed  by  the  ship,  and 
the  owners  of  the  £.  filed  a  libel 
against  the  N.  to  recorer  the  damages 
sustnined  by  her : 

Held,  That  the  case  was  not  one  in 
which  the  £.  was  bound  to  keep  her 
course,  and  the  N.  was  bonnd  to  keep 
out  of  her  way,  under  the  14th  (now 
19th)  and  18th  (now  28d)  Articles  of 
tiie  rules  for  avoiding  collisions ; 

That  the  N.,  being  incumbered  With 
a  ship  in  tow,  and  proceeding  stern 
foremost,  could  not  turn  out  of  her 
course  without  difficulty,  or,  by  the 
movement  of  her  engine,  oontral  with 
facility  the  movement  of  the  ship ; 

That  it  was,  therefore,  a  case  of 
special  eircumstanoes,  under  article 
20  (now  24); 

That  the  tC.  was  in  fault,  in  keeping 
on  with  undiminished  speed,  when  she 
saw  the  ship  backing  out ; 

That  the  N.  was  not  in  fault  TKe 
SUetra  and  The  Niagara,  844 

18.  The  tuff  W.  was  towing  an  oil-scow 
by  two  hawsers  astern,  around  the 
Battery,  from  the  North  river  into  the 
East  river,  when  she  saw  coming  down 
the  Eflst  river,  near  the  piers  on  the 
New  York  side,  the  two  tugs  S.  and 
Y.,  with  two  barges,  the  S.  being 
ahead  and  towing  the  barges  on  a  haw- 
ser, and  the  Y.  being  alongside  of  the 
inshore  bar^.  Off  Pier  7,  East  river, 
was  a  drilling  machine  at  anchor, 
about  700  feet  out  from  the  piers.  As 
the  W.  was  coming  around  the  Bat- 
tery, she  headed  outside  of  the  drilling 
machine,  but  she  determined  to  pnss 
inside  of  it,  and  headed  inside  of  it. 
The  a  and  the  Y.,  with  their  tow, 
were  inside  of  it.  The  tide  was  flood. 
The  W.  passed  the  other  tow  in  safety, 
and  the  W.  and  the  S.  passed  each 
other  in  safety,  but  the  oil-scow  and 
the  port  barge  etmck  each  other 
nearly  head  on,  not  far  from  the  mid- 
dle of  the  channel,  between  the  drill- 
ing machine  and  the  piers.  Both  the 
TV.  and  the  S.  gave  one  whistle  and 
ported  before  the  collision,  and  just 


before  the  blow  all  three  toga 
stopped.  The  owners  of  the  oil  scow 
filed  a  libel  arainst  all  three  tugs  to 
recover  the  damages  caused  by  the 
collision.  The  W.  interposed  a  de- 
fence separate  from  the  other  two  tugs : 

Ueld^  That,  althouch  the  tugs  were 
none  of  them  navigatmg  in  the  middle 
of  the  East  river,  as  required  by  stat- 
ute, yet  inasmuch  as  eacn  of  them  saw 
the  approaching  tow  in  time  to  take 
the  necessary  steps  to  clear,  the  col- 
lision was  nut  the  result  of  their  po- 
sition in  the  river,  but  was  the  result  of 
faulty  navigation  on  the  part  of  one  er 
the  other  of  the  tugs,  where  they  were ; 

That,  under  the  single  whistle  blown 
by  the  W.,  the  S.  and  Y.  had  the 
right  to  rely  to  the  last  moment  upon 
her  power  to  pass  in  accordance  with 
that  single  whistle,  and  were  not 
bound  to  have  stopped  sooner ; 

That  the  S.  and  the  Y.  and  their 
tow  were  not  at  any  time  outside  of 
the  middle  of  the  narrow  channel  be- 
tween the  drilling  machine  and  the 
piers,  and  that  there  was  room  enough 
for  the  oil-scow  to  have  passed  as  the 
W.  did,  if  she  had  been  in  line  with 
the  W.; 

That  the  W.  was  in  fault,  in  that 
she  did  not,  after  she  had  determined 
to  pass  inside  of  the  drilling  machine, 
take  measures  to  bring  the  oil-scow 
directly  astern  of  her,  so  that  the  two 
towa  might  be  parallel  with  each 
other ;  that  she  ported  her  helm  too 
late,  and  was  solely  responsible  for 
the  colliaion.  Th«  F,  M.  Wiitcm, 
Gm,  Sheridan  and  York  River,     867 

14.  J^  tug  was  taking  a  tow  of  canal- 
boats  through  Long  Island  Sound 
eastward,  and  was  overtaken  by  the 
propeller  T.  just  after  sundown,  March 
24th,  1878.  The  T.  struck  one  of  the 
boats  in  the  second  tier  of  the  tow, 
causing  damage,  for  which  the  owner 
of  the  ooat  brought  suit  against  the 
propeller.  No  fault  was  alleged 
against  the  canal-boat;  but,  in  de- 
fence,  the  T.  set  up  an  extreme  dark- 
ness of  the  night,  and  her  master, 
when  examined  as  a  witness,  produced 
a  loe  book,  purporting  to  have  been 
kept  Dv  him,  to  show  it  and  also  the 
time  of  the  collision : 

Held,  That,  upon  the  evidence,  the 
log-book  must  be  thrown  out  as  fabri- 
cated, and  with  it  the  testimony  it  was 
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bron«:ht  to  «apport;  and,  no  other 
Bufficient  defence  appearing,  the  boat 
was  entitled  to  recover  against  the 
propeller.     The  TUlie,  882 

15.  Two  ferrj-boata.  the  P.  and  the  G., 
were  bound  from  their  respectiye  slips 
on  the  New  York  side  of  the  Hudson 
river,  to  their  slips  on  the  New  Jersev 
side.  Their  courses  crossed  each 
other,  the  P.  having  the  G.  on 
her  starboard  side.  It  was  night. 
Tliere  was  a  dense  fog,  and  the 
tide  was  ebb.  Each  vessel  was 
blowing  her  steam  whistle,  and  each 
pilot  heard  thewhistle  of  tbeother  boat, 
and  understood  from  it  that  another 
steamboat  was  crossine  his  course. 
The  pilot  of  the  P.,  when  he  heard 
the  whistle,  stopped  his  boat  and  con- 
tinned  to  blow  his  whistle,  and,  as  the 
other  whistle  indicated  the  nearer  ap- 

E roach  of  the  other  boat,  he  backed 
is  boat  before  he  saw  the  lights  of 
the  other  boat,  and  the  wheels  of  his 
boat  were  reTolving  backward  wheo 
the  collision  occurred.  The  pilot  of 
the  G.  did  not  slow  or  stop  his  boat 
when  he  heard  the  whistle  of  the  P., 
but  kept  on  at  the  same  speed  as  be- 
fore, the  tide  bearing  his  boat  down 
on  the  P„  and  did  not  stop  or  back  his 
engine  till  he  saw  the  lights  of  the  P. 
The  G.  struck  the  P.  on  the  starboard 
side  * 

/f^/</,That  the  19th  (now  23(1)  Rule 
has  no  application  to  a  case  of  such  a 
dense  fog ;  and,  though  it  would  have 
been  the  duty  of  the  G.  to  have  kept 
on,  without  alteration  of  her  course, 
if  the  P.  could  have  seen  and  known 
her  eznct  position,  the  pilot  of  the  G. 
was.  under  these  circumstances,  in 
fault  for  not  sooner  stopping  and  back- 
ing his  engine ; 

That  the  P.  could  not  be  held  in 
fault  for  not  havine  avoided  the  G., 
when  she,  by  stopping  her  headway, 
was  obeying  the  16th  (now  21st)  Rule, 
which  required  her  to  go  at  a  moderate 
speed  in  a  fog ; 

lliat  the  navigation  of  the  P.  was 
without  fault,  and  the  G.  most  he  held 
responsible  for  the  collision.  The  1), 
B,  Gregory,  499 

4.  Yessel  at  Pier  oa  at  Anohob. 

16.  A  tug  was  sent  in  to  the  far  end  of 
a  slip,  with  a  hawser,  to  aid  in  haul- 


ing  in  a  steamship  which  was  backing 
into  the  slip.  The  motion  of  the 
steamship  ^as  intended  to  be  checked 
by  a  spring  line,  but  it  parted,  and  tiie 
steamship  backed  into  the  tug  and 
injured  her : 

Held,  That  the  steamship  waa  re- 
sponsible for  the  strength  of  the  line, 
and  was  liable  for  the  damages.  ITu 
Anglia,  190 

17.  A  bark,  lying  at  anchor  at  night  in 
the  Swash  channel,  in  the  entrance  to 
the  port  of  New  York,  was  sunk  by 
being  ran  into  by  a  steamship  enter- 
ing the  port.  No  light  was  seen  on 
the  bark  by  those  on  the  steamship, 
and  it  waa  claimed  that  she  had  none. 
The  steamer  had  two  lookouts 
stationed  forward,  and  her  master  and 
a  lieutenant  were  on  the  bridge.  Her 
second  captain  was  forward  also,  and 
the  pilot  waa  also  on  deck.  The  night 
was  clear.  None  of  the  officers  used 
the  night-glasses  which  they  had,  to 
examine  the  channel  ahead  of  them. 
If  they  had  they  would  have  been 
able  to  see  the  bark,  even  without  a 
light,  sooner  than  she  was  seen : 

Held,  That,  on  the  evidence,  it  must 
be  held  that  the  light  on  the  bark  had 
become  dim,  so  aa  not  to  be  a  good 
light; 

That  the  failure  of  the  officers  of  the 
steamer,  under  the  circumstances  of 
this  case,  to  use  a  night-glass,  was 
negligence ; 

That  both  vessels  were  in  fault,  and 
the  damages  must  be  apportioned. 

The  failure  to  call  a  witness  whose 
duty  it  was  to  have  charge  of  the 
light,  warrants  the  inference  that  his 
evidence  would  have  weakened  the 
case  of  the  bark  in  reference  to  the 
light.     yTuViUedu  Havre,  S28 

18.  A  scow,  loaded  with  a  deck-load  of 
stone,  was  moored  alongside  a  sloop 
at  a  pier.  She  took  a  lurch  towards 
the  sloop  and  cast  off  a  small  part  of 
her  load,  then  took  a  more  violent 
lurch  outward  and  dumped  the  whole 
of  it,  and  rebounding  violently,  fell 
on  the  sloop  and  injured  her.  The 
owner  of  the  sloop  filed  a  libel  against 
the  scow  to  recover  the  damages, 
claiming  that  the  rolling  of  the  scow 
was  caused  by  her  being  leaky  and 
overloaded.  The  master  of  the  scow 
contradicted  this,  and  testified  that  it 
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was  caused  by  sweUs  from  a  passing 
steamer,  and  by  the  scow's  striking 
the  ground  when  she  first  rolled  to- 
wards the  eloop : 

H«ld^  That,  in  either  event,  the 
master  of  the  scow  was  negligent,  for 
be  was  chargeable  with  knowledge  of 
the  depth  of  the  water  and  the  liabil- 
ity of  swells  from  passing  steamboats ; 
and  if  the  accident  arose  from  the 
shallowness  of  the  water,  it  was  a  fault 
to  moor  the  scow  there.  A  Scow 
without  a  Name,  •  364 

19.  A  schooner  going  through  the  chan- 
nel leading  from  Ilatteras  Inlet,  got 
aground  at  a  turn  of  the  channel  where 
it  was  only  100  or  150  teet  wide,  and 
lay  rather  across  the  channel.  While 
she  lay  there,  a  steamer  coming  in,  at- 
tempted to  pass  her.  The  pilot  of  the 
steamer  had  sounded  the  day  before, 
and  found,  as  he  supposed,  water 
enough  to  enable  him  to  take  the 
steamer  by  the  bows  of  the  schooner. 
The  steamer  came  up  slowly,  but 
failed  to  mind  her  helm  because  her 
keel  was  scraping  the  ground.  Her 
engine  was  stopped  and  backed  as 
soon  as  this  w%9  seen,  but  she  ran  into 
the  schooner,  cutting  a  hole  in  her. 
The  steamer  set  up  in  defence  that  the 
collision  was  inevitable ;  that  the 
schooner  was  in  fault  in  lying  aground 
in  that  narrow  place,  instead  of  light- 
ening herself  and  getting  over  the 
shallow  place;  that  her  crew  were 
negligent  in  not  putting  out  fenders 
ana  in  not  taking  measures  to  stop 
the  leak  caused  by  the  blow ;  and  that 
there  was  a  custom  that  vessels  in- 
jured, while  lying  aground  there,  by 
other  vessels  attempting  to  pass, 
should  bear  their  ow^n  loss ; 

Htld^  That  the  collision  was  not 
caused  by  ineritable  accident,  because 
the  steamer  saw  the  schooner  and 
knew  her  position,  and  could  have  re- 
frained from  passing  her,  or  have  at- 
tempted it  at  a  speed  which  would 
have  enabled  her  to  stop ; 

That,  although  the  schooner  might 
have  got  out  of  the  shallow  place,  by 
lightening  herself,  this  was  no  defense 
to  the  steamer ; 

That  the  schooner  did  not  have 
such  warning  as  to  make  the  failure 
to  put  out  fenders  a  fault  contributing 
to  the  damage ; 

That  she  was  not  in  fault  because 


her  crew  did  not,  under  the  circum- 
stances, take  prompt  measures  to  stop 
the  leak  and  save  the  cargo,  such  % 
failure  being  attributable  to  the  fault 
of  the  steamer ; 

That  the  alleged  custom  could  not 
yary  an  otherwise  existing  liability. 
TJu  Ellen  8.  Ttrry,  401 

20.  A  tug,  coming  up  the  East  river, 
with  ail  eleyator  in  tow,  sought  to 
swing  the  eleyator  into  the  proper 
position  to  enter  a  sUp,  and  in  so  do- 
mg,  allowed  it  to  touch  the  stem  of  m 
barge  moored  at  the  end  of  the  pier 
and  projecting.  The  tug  had  fall 
knowledge  of  the  position  of  the 
barge: 

Nefd,  That  the  tug  was  responsible 
for  the  damages  to  uie  barge,  and  the 
position  of  the  latter  Was  not  contrib- 
utory negligence,  it  not  being  shown 
that  she  was  not  rightfully  where  she 
was.     The  Ndlie,  497 

See  Costs,  4. 

Damage,  1,  4,  6. 

Neguqenox,  1. 

Tuo  AND  Tow,  2,  6,  7. 

COLLUSION. 

See  JUDGBTKNT,  2. 

.  Practice  (Aduiraltt),  8. 
Settino  ASIDE  Sale,  1. 


COMMERCIAL  REGULATI0N3. 
See  Jurisdiction,  1. 


COMMISSIONS. 

Su  Costs,  1. 
Damage,  1. 
LiKN,  5. 


COMMISSION  ON  STAMPS. 

Under  the  170th  section  of  the  Act  of 
June  30th,  1864  (13  U,  8.  Stat,  at 
Large),  an  officer  of  the  United  States 
is  entitled  to  6  per  cent,  commission 
on  stamps  sold  by  him,  beyond  the 
amount  allowed  by  him  to  others,  un- 
der the  6th  and  22d  sections  of  the 
Act  of  August  6th,  1846  (9  Id.  66). 
The  U.  S.  y.  BuiUrJleld,  412 
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COMMON  CARRIER. 

See  Damage.  8. 
Dblitert. 
Husband  and  Wife. 
Tuo  and  Tow,  7. 

COMPOSITION  WITH  CREDITORS. 

1.  A  petition  in  involantary  baakruptcy 
was  filed  on  August  8d,  1874,  against 
R.  <fe  Co.,  by  fourteen  of  their  cred- 
itors, representing  that  they  const!- 
tnted  one-foarth  in  nnmber  of  the 
creditors,  and  that  their  debts 
amounted  to  one-third  of  the  debts 
of  the  firm.  While  proceedings  on 
this  petition  were  pending,  the  debt- 
ors filed  a  petition,  requesting  that  a 
meeting  of  their  creditors,  whom  they 
named,  might  be  called  for  the  pur- 
pose of  their  offering  a  composition 
to  their  creditors.  The  meeting  was 
called,  ten  days'  notice  being  sent  to 
the  creditors.  The  meeting  was  held, 
and  the  debtors  presented  a  statement 
of  their  debts  and  assets,  and  offered 
a  composition ;  whereupon  a  resolu- 
tion was  passed  to  accept  the  same,  it 
being  an  offer  of  thirty  cents  on  the 
dollar,  ten  cents  in  cash,  and  the  rest 
in  notes,  "said  notes  to  be  satisfac- 
torily indorsed,"  and  the  whole  to^  be 
yoid  as  to  any  creditor  in  case  of  any 
default  in  payment  as  to  hint  This 
resolution  was  si^ed  by  the  debtors, 
and  by  two-thir£  in  number  of  the 
creditors,  representing  one-half  in 
value  of  the  debts.  The  Court  then 
made  an  order  directing  the  clerk  to* 
call  a  meeting  at  his  omce,  to  ascer- 
tain if  the  resolution  had  been  passed 
as  directed  by  the  48d  section  of  the 
bankruptcy  Act  as  amended  (18  U,  8. 
Stat,  at  Large^  178),  five  days'  notice 
of  the  meeting  to  be  given  to  all 
creditors  named  in  the  debtors'  peti- 
tion. The  meeting  was  held,  and  the 
clerk  certified  to  the  Court,  that  the 
resolution  had  been  adopted  as  di- 
rected by  the  48d  section;  that  it 
had  been  approved  by  two-thirds  of 
the  creditors,  representing  one-half  in 
value  of  all  the  aebts ;  that  the  credit- 
ors were  seventy-four  in  number ;  anfl 
that  it  was  for  the  best  interests  of  all 
concerned,  that  the  resolution  be  re- 
corded, and  the  statements  showing 
the  whole  of  the  debts  and  assets  be 
filed.    At   the   meeting   a    creditor 


raised  the  objection,  that  the  amend- 
ment of  the  bankruptcy  Act,  under 
which  the  composition  was  offered, 
was  unconstitutional,  because  it  pro- 
vided for  the  discharge  of  debtors 
from  their  liabilities,  without  the  sur- 
render of  their  property,  contemplated 
by  a  bankrupt  Act  The  objection 
was  also  raised,  that  the  composition 
offered  did  not  conform  to  the  law, 
because  it  provided  for  a  payment 
partly  in  notes,  instead  of  money. 
At  the  hearing  before  the  Court,  the 
objection  of  jurisdiction  was  raised, 
that,  while  the  number  of  creditors 
was  seventy-four,  only  fourteen  joined 
in  the  petition  in  bankruptcy,  being 
less  than  one-fourth : 

Hetdy  That,  in  order  to  authorize 
proceedings  for  a  composition,  a  case 
in  bankruptcy  must  be  pending ; 

That,  although  the  number  of  cred- 
itors was  seventy-four,  the  number, 
whose  debts  respectively  exceeded 
|250,  was  only  thirty-four,  and  that, 
therefore,  the  Act  of  June  22d,  1874, 
had  been  complied  with ; 

That'  the  composition  offered  did 
not  provide,  when  properly  construed, 
for  a  payment  otherwise  than  in 
money,  and  the  provision  for  the  giv- 
ing of  the  notes  did  not  prevent  the 
composition  from  being  comformable 
to  law; 

That  the  resolution  accepting  the 
composition,  however,  was  defective, 
because  it  did  not  define  how  the  notes 
should  be  "satisfactorily  indorsed." 
It  should  either  have  named  the  in- 
dorser,  or  provided  for  his  being 
named; 

That  an  additional  resolution  pro- 
viding for  such  security  might  be  pre- 
sented to  the  Court,  but  it  must  be 
adopted  at  another  meeting  of  cred- 
itors, and  presei^ed  to  the  Court  in 
the  same  way  as  the  orijrinal  resolu- 
tion.   Reiman  and  Frie£ander*$  Cnu, 

466 

2.  A  resolution  of  creditors,  accepting  a 
composition  proposed  by  bankrupts, 
provided  for  the  payment  of  the 
amount  at  various  times,  such  pay- 
ment to  be  guaranteed  by  a  satisfac- 
tory bond,  in  a  penalty  named,  exe- 
cuted to  three  persons  named,  who 
were  the  committee  appointed  by  the 
creditors  in  the  investigation  of  the 
affairs  of  the  debtors : 
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Held,  That  it  muBt  be  nnderatood 
that  the  bond  waa  not  only  to  bo 
given  to  the  three  persona  named,  bnt 
was  to  be  satisfactory  to  them  ; 

That  the  provision  was  sufficient, 
and  the  reaolution  must  be  confirmed. 
IauH  Com,  481 

8.  In  oalcolating  a  majority  of  creditors 
who  approve  of  a  composition,  under 
the  14th  section  of  the  bankruptcy 
amendment  Act  of  June  22d,  1874, 
creditors  whose  debts  do  not  exceed 
$50,  are  to  be  reckoned  in  calculating 
the  majoritv  in  value,  but  are  not  to 
be  reckoned  in  calculating  the  major- 
ity in  number.     Gildaifi  Cote,      491 

4.  Creditors  opposed  the  confirmation 
by  the  Court  of  a  proposed  composi- 
tion which  had  been  accepted  at  the 
meeting  of  creditors  duly  called,  be- 
cause of  real  estate  said  to  belong  to 
the  bankrupt  R.,  in  New  Orleans  and 
Mississippi,  which  was  not  reckoned 
in  the  assets,  and  would  be  enough, 
if  reckoned,  to  warrant  the  payment 
of  a  larger  percentage  upod  compou- 
tion: 

Jffeld,  That,  as  it  was  doubtful 
whether  the  bankrupt  had  any  inter- 
est in  the  real  esteto,  which  could  be 
reached  by  an  assignee  in  bankruptey, 
and  as  it  was  clear  that  it  could  only 
be  reached  by  long  and  expensive  liti- 
gation, and  as  the  creditors,  with  full 
knowledge  of  the  facts,  voted  with 
great  unanimity  to  accept  the  com- 
position offered,  no  sufficient  reason 
was  shown  why  the  Court  should  re- 
fuse to  confirm  it.  JReiman  and  Fried- 
lander^B  Case,  606 

6.  On  November  11th,  1874,  McK.  filed 
a  voluntary  petition  in  bankruptey, 
and  was  adiudgfd  a  bankrupt,  and 
surrendered  his  property  to  the  regis- 
ter. He  then  proposed  to  his  credit- 
ors, under  the  provisions  of  section  17 
of  the  bankruptcy  amendment  Act  of 
June  22d,  1 874,  a  composition  of  his 
debts,  on  the  payment  of  thirty  cents 
on  the  dollar,  to  be  paid  in  ca^L  No 
time  of  payment  was  specified.  The 
composition  was  accepted  by  the  cred- 
itors, .and  confirmed  oy  the  Court  on 
December  16tVl874.  The  bankrupt 
then  presented  to  the  Court  a  petition, 
praying  that  the  bankruptey  proceed- 
ings might  be  discontinued,  and  his 
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roperty  restored  to  him,  to  enable 
im  to  carry  out  the  terms  of  the 
composition,  and  a  niajority  in  num- 
ber and  amount  of  his  creditors  joined 
in  the  prayer : 

J£ela,That,  even  if  the  14th  section 
of  the  bankruptey  amendment  Act  of 
June  22d,  1874,  should  be  held  to  re- 
late to  voluntery  as  well  as  involun- 
tary proceedings,  still  it  would  be 
necessary  that  toere  should  be  notice 
to  all  the  creditors,  ani}  a  hearing  of 
them,  and  an  approval  by  the  Court 
of  the  propriety  of  the  discontinuance 
prayed  for ; 

That  the  Court  could  not  approve 
of  this  discontinuance.until  the  terms 
of  the  composition  had  been  carried 
out; 

That  the  creditors  who  accepted 
the  composition  must  be  deemed  to 
have  acted  in  reference  to  the  case  in 
ite  then  existing  stetus,  and  that,  if 
the  Court  were  now  to  surrender  the 
property  which  was  then  in  ite  pos- 
sesion, that  would  be  an  alteration  of 
the  composition,  which  could  only  be 
altered  by  a  resolution  passed  in  the 
same  way  as  the  original  composition. 
McKevdB  Cote,  618 


CONSTITUTIONAL  LAW. 

By  the  Act  of  June  17th,  1870  (16171 
8,  Slat,  at  Large,  168),  a  Police  Court 
was  esteblished  in  the  District  of  Co- 
lumbia, having  jurisdiction  over  cer- 
toin  offences  committed  in  the  Dis- 
trict. Trial  in  that  CourWwas  to  be 
without  a  jury,  but  any  party  ag- 
grieved might  appeal  to  the  Criminal 
Court  of  the  District,  and  the  appeal 
was  to  be  there  tried  by  jury.  An 
information  was  filed  in  the  PoUoe 
Court,  charging  D.  with  libel  commit- 
ted in  the  District,  and  a  warrant  was 
issued  against  him,  but  he  could  not 
be  found,  being  in  the  city  of  New 
York.  Thereupon,  on  complaint  be- 
fore a  United  Stotes  Conuniasioner  in 
the  city  of  New  York,  a  warrant  was 
issued  by  him  for  the  arrest  of  D., 
and  he  was  committed,  and  an  appli- 
cation was  made  to  the  District  Judge 
for  a  warrant  to  remove  him  to  the 
District  of  Columbia  for  trial  on  the 
information : 

He'd,  That  so  much  of  the  Act  of 
1870,  above  referred  to,  as  provided 
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for  tiie  trial  of  the  information  in  this 
case  by  the  Court  without  a  jnry,  waa 
repugnant  to  the  provisions  of  tlie  Sd 
saDdiyiBion  of  the  2d  section  of  the 
8d  article  of  the  Oonstitntion  of  tlie 
United  States,  and  of  the  sixth  amend- 
ment to  that  Constitution,  and  was, 
therefore,  yoid ; 

That  the  application  forthe  warrant, 
therefore,  must  be  denied.  Darufs 
Case,  1 

2.  In  June  and  July,  1878,  warrants  were 
issued  under  the  2d  section  of  the  Act 
of  March  2d,  1867  (14  V.  3,  StaL  at 
Large,  647),  under  which  the  marshal 
seized  and  took  possession  of  books, 
papers,  and  correspondence,  belong- 
ing to  P.  and  B.,  the  parties  named  m 
the  warrants.  In  March,  1874,  they 
presented  to  the  judge  who  issued  the 
warrants,  a  petition  for  the  return  of 
the  papers,  Aq.  On  the  hearing  on 
this  petifcion,  it  appeared  that,  in  Jan- 
uary, 1874,  they  had  applied  to  the 
District  Attorney  of  the  United  States 
for  such  return ;  that  such  attorney 
had  the  books,  <&c.,  brought  to  his 
office  by  the  marshal,  that  he  might 
examine  them  to  see  which  could  be 
properly  returned,  and  of  which  he 
aeaired  copies,  and  which  he  desired 
to  retain  till  the  trial  of  suits  which 
had  been  commenced  on  behalf  of  the 
United  States  against  P.  and  B.  But 
the  attorneys  of  P.  and  B.  refusing  to 
conscDt  that  such  examination  might 
be  there  made,  the  books  were  re- 
turned to  the  marshal's  offioe.  There- 
upon, the  District  Attorney  wrote  to 
the  attorneys  to  say  that  he  was  ready 
to  make  such  examination  wheneyer 
they  would  give  such  consent ;  to 
which  they  answered,  offering  to  stip- 
ulate to  produce  the  books  on  the  trial 
under  objection  to  their  admissibility, 
and  to  certify  to  the  correctness  of 
any  copies  tinken.  Thereupon  this 
petition  was  filed : 

Held^  That  the  section  of  the  Act  in 
question  was  a  proyision  in  aid  of  the 
due  enforcement  of  the  reyenue  laws, 
and  was  not  unconstitutional,  as  being 
contrary  either  to  the  4th  amendment 
to  the  Constitution,  prohibiting  un- 
reasonable searches  and  seizures,  or 
to  the  6th  amendment,  prohibiting  the 
taking  of  property  without  due  process 
of  law; 

That,  under  the  circumstances  of 


this  case,  nothing  was  shown  to  war- 
rant the  further  retention  of  the  books 
and  papers; 

The  proper  proceedings  to  be  taken, 
when  books  and  papers  have  been 
taken  under  such  a  warrant,  stated. 
PlaU  it  Boyd's  FeUHan,  261 

8.  The  statute  proyiding  for  a  bank- 
rupt's making  a  composition  with  his 
creditors  is  constitntionaL  Reiman 
db  Friedlandei's  Case,  466 

4.  The  power  giyen  to  Congress  by  Ar- 
ticle 1,  Section  8,  of  the  C<jnstitution, 
must  be  held  to  be  general,  unlimited, 
and  unrestricted  oyer  the  subject  of 
bankruptcy.  Id. 

See  Import  Acts,  2. 
Jdrisdiction,  1. 
Whabfaob,  1. 


CONTEMPT  OF  COURT. 

1.  On  Noyember  12th,  1673,  a  petition 
in  bankruptcy  was  filed  against  a  rail- 
road company.  On  February  ISth, 
1874,  C,  a  member  of  the  law  firm  of 
H.  <fc  C,  commenced  an  action  in  the 
Supreme  Court  of  the  State  of  New 
York  aeainst  the  company.  C.  had 
kpowledge  of  the  pendency  of  the 
bankruptcy  proceedings.  H.  A  C. 
appeared  as  attorneys  tor  the  plaintiff 
in  the  suit,  and  haying  obtained  judg- 
ment against  the  company,  they,  on 
the  11th  of  April,  1674,  gave  notice 
of  an  application  to  the  Supreme 
Court  of  the  State,  returnable  on  April 
20th,  for  the  appointment  of  a  receiver 
of  the  property  of  the  company.  On 
April  18th.  on  motion  of  the  attorney 
for  the  petftioning  creditors  in  the 
bankruptcy  proceeding's,  a  temporary 
injunction  was  issued  by  the  bank- 
ruptcy Court,  restraining  C.  and  his 
attorney  from  proceeding  with  his  ap- 
plication to  the  Supreme  Court  for  a 
receiver,  with  an  order  to  show  cause 
why  the  injunction  should  not  be 
made  perpetual  The  preliminary  in- 
junction was  served  on  both  £L  and 
0.  on  the  morning  of  April  20th.  It 
was  served  on  C.  when  he  was  already 
on  his  feet  before  the  Justice  of  the 
Supreme  Court,  engaged  in  making 
the  application.  He  did  not  withdraw 
the  application,  but  stated  to  the  Jus- 
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lice  that  he  was  enjoined  from  further 
proceedinji^s,  and  handed  up  to  the 
Justice  hi:»  motion  papers,  with  a  draft 
of  an  order  for  the  appointment  of  the 
receiver,  and  the  Justice  subsequently 
made  the  order  appointing  the  re- 
ceiver. H.  havinc  been  served  with 
the  preliminary  injunction,  did  noth- 
ing himself  in  the  suit  of  C,  and  took 
steps  to  inform  C.  of  the  issuing  of  the 
injunction.  On  the  return  of  the  or- 
der to  show  cause  before  the  bank- 
ruptcy Court,  the  injunction  was,  on 
consent  of  C,  made  permanent.  An 
application  was  then  made  to  this 
Court  to  punish  H.  A  C.  for  a  yiolation 
of  the  injunction : 

Heldy  That  the  excuse  presented  by 
H.  was  sufficient  to  exonerate  him  from 
punishment ; 

That  C.  was  guilty  of  contempt  in 
yiolating  the  injunction,  and  that  a 
reference  must  be  had  to  ascertain  the 
amount  of  the  loss  and  expense  caused 
by  it,  to  enable  the  Court  to  determine 
the  proper  punishment.  77u  8<mth 
Side  Railroad  Compan^i  Case,        891 

,  H.  filed  a  libel  against  T.  and  the 
yacht  A.,  to  recover  possession  of  the 
yacht.  A  decree  was  rendered  dis- 
missing the  libel,  and  authorizing  T. 
to  give  a  bond  and  receive  possession 
of  the  vessel  from  the  marshal,  and 
also  authorizing  H.  to  give  a  bond  and 
receive  such  possession,  in  case  T. 
failed  to  do  so.  T.  not  giving  the 
bond,  H.  gave  it  and  received  the 
vessel.  H.  also  appealed  to  the  Cir- 
cuit Court  from  the  decree,  and  the 
return  was  duly  made  to  that  Court 
T.  then  took  the  vessel  by  force,  from 
one  of  the  sureties  on  the  bond,  to 
whom  H.  had  delivered  her.  H.  then 
applied  for  an  attachment  against  T. 
for  contempt  of  Court: 

ffeid.  That  the  giving  of  the  bond 
substituted  the  bond  for  the  vessel, 
and  the  taking  of  the  vessel  by  T., 
after  the  bona  had  been  g^v'^n,  was 
not  a  contempt  of  Court.  2%«  United 
SiaUsY.  7\non9,  444 


CONTRACT. 

E.  Ss  M.  hired  a  canal-boat  for  |6  a  day, 
they  to  pay  for  the  towing  of  the  boat. 
They  employed  a  tug  to  tow  her,  and 


the  canal-boat  was  injured  by  the  ex- 
plosion of  the  boiler  of  the  tug : 

Hefd,  That,  under  the  contract,  K. 
A  M.  were  not  insurers  of  the  canal- 
boat,  and,  having  hired  an  apparently 
proper  tug,  they  were  not  liable  for 
the  damage  to  the  canal-boat  Jaek$on 
V.  EoBton,  Idl 

See  Mabxet  Value. 
Salvage,  1. 


CORPORATION. 


See  Pleading,  1. 


COSTS. 

1.  The  marshal,  as  messenger,  when  he 
collects  moneys  of  a  bankrupt's  estate 
under  a  warrant,  is  entitled  to  charge 
a  commission  on  the  amount  collected. 
Ffafa  Case,  61 

2.  A  bankrupt  was  summoned  to  appear 
and  be  examined  as  a  witness.  Coun- 
sel for  certain  creditors  protested 
afainst  his  examination.  Under  the 
advice  of  such  counsel,  the  bankrupt 
refused  to  be  examined  : 

Held,  That  the  bankrupt  must  tes- 
tify, and  that  the  protesting  creditors 
must  pay  the  costs  occasioned  by  their 
action.     Winehij/s  Caw,  194 

8.  In  suits  brought  to  enforce  forfeitures 
under  the  customs  revenue  Acts,  the 
District  Attorney  of  the  United  States 
is  entitled  to  tax,  as  costs,  two  percent 
on  the  amount  of  proceeds  realized 
under  execution,  in  accordance  with 
the  nth  section  of  the  Act  of  March 
8d,  1868  (12  U.  S.  Stat,  at  Large,  1A\\ 
and  the  clerk  is  entitled  to  tax  the  one 
per  cent,  on  such  proceeds  allowed  him 
oy  the  1st  section  of  the  Act  of  Feb- 
ruary 26th,  1853  (10  Ih.  161),  notwith- 
standing the  passage  of  the  2d  section 
of  the  Act  of  June  22d,  1874  (18  Ih. 
186),  repealing  all  provisions  of  law 
under  whicli  moieties  of  fines,  penal- 
ties, or  forfeitures  under  the  customs 
revenue  laws,  or  commission  thereon, 
are  paid  to  officers  of  the  United  States. 
The  United  Staiea  v.  One  Horse,  dtc., 

406 

4.  In  a  collision  cose,  both  vessels  were 
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held  to  haye  been  in  fault,  and  an  ap- 
portionment of  tlie  damaffoe  was  de- 
creed. No  cross-libel  had  been  filed, 
and  the  libeUant  recovered  half  his 
damof^es.  He  now  applied  for  costs : 
HeUif  That  the  general  rule  in  this 
District,  in  such  cases,  is,  that  costs 
will  be  allowed  to  the  party  who  re- 
coveia.     The  City  of  Hartford,      610 

Bee  Prattd,  2. 

pRAcncB  (Bankbuptot),  S,  6. 
Shipping  Commissionxb,  2. 
Witness,  8. 

COUNSEL. 

Counsel  for  a  bankrupt  is  not  required, 
when  examined  as  a  witness  in  the 
bankruptcy  proceedings,  to  disclose 
any  information  as  to  tne  affairs  of  the 
bankrupt,  which  he  received  as  such 
counsel,  from  the  bankrupt,  or  from 
persons  to  whom  he  was  referred  by 
the  bankrupt  for  the  purpose  of  ob- 
taining Bucn  information  as  such 
counsel. 

But  he  may  be  required  to  answer 
questions  not  comine  within  this  prin- 
ciple    A8pinwall*t  Case,  483 

See  Praotioe  (Bankbuptot),  6. 
Witness,  2,  8,  4. 

COURSE  OF  BUSINESS. 
8ee  Pbxpebbncb. 

CUSTOM. 

A  schooner  lying  aground  in  the  chan- 
nel leading  from  Hatteras  Inlet,  was 
injured  by  a  steamer  passing  her  with- 
out due  care.  The  steamer  set  up  a 
custom,  that  vessels  so  injured  while 
aground  there,  should  bear  their  own 
loss: 

ffeld.  That  the  alleged  custom  could 
not  yary  an  otherwise  existing  liabil 
ity.     7%e  Ellen  8,  Terry,  401 

See  Lien,  6. 


D 

DAMAGE. 
1.  The  barque  M.,  bound  from  Montevi- 


deo to  Boston,  was  sunk  in  a  collision 
with  the  steamer  A.  about  twenty 
miles  from  Boston  harbor.  The 
steamer  was  held  lisble  for  the  loss. 
The  commissioner,  to  whom  it  was 
referred  to  compute  the  damages, 
having  made  his  report,  both  parties 
filed  exceptions  to  it,  bringing  up  the 
question,  what  was  the  true  rule  of 
damages  for  the  loss  of  the  cargo,  and 
as  to  the  allowance  of  interest : 

Held,  That  the  true  rale  of  damages 
in  such  a  case,  is  to  allow  the  cost  of 
the  cargo  at  its  place  of  shipment, 
with  expenses  and  charges,  and  insur- 
ance and  interest ; 

That,  where  the  contract  price  at 
which  cargo  was  purchased  included 
the  expenses  of  putting  it  alongside 
the  vessel,  charges  for  brokeroore  and 
commissions  and  consuFfl  certificates 
in  purchasing  and  shipping,  if  paid,, 
and  usual  and  necessary,  are  to  be 
allowed,  as  part  of  the  cost. 

On  cargo  bought  generally,  charges 
for  putting  the  cargo  alongside  are 
allowable  also.  Charges  for  putting 
money  at  the  purchase  place  to  pay 
for  the  cargo  are  not  allowable. 
Interest  on  the  purchase  price  paid, 
from  the  time  it  was  paid,  is  allowable, 
and  also  interest  on  all  other  allowable 
items.  But  the  rate  of  interest  allowed 
is  six  per  cent. 

The  allowance  of  interest  in  cases 
of  tort  is  a  matter  of  discretion.  The 
Aleppo,  121 

2.  A  vessel  was  chartered  to  H.  B.  for  a 
voyage  firom  Philadelphia  to  Europe, 
with  a  cargo  of  petroleum.  Before 
she  arrived  at  Philadelphia,  H.  B. 
transferred  the  charter  at  an  advance 
to  C.  B.,  who  agreed  to  perform  its 
conditions.  She  was  tendered  by  H. 
B.  to  C.  B.,  and  on  April  12th,  1868, 
the  latter  refused  to  accept  her.  The 
vessel  lay  out  her  lay  days,  and  was 
chartered  by  her  master  at  a  lower 
rate  of  freight  than  was  specified  in 
the  charter.  The  owners  of  the  vessel 
sued  H.  B.,  and  obtained  judgment 
against  him  for  damages  for  not  load- 
ing the  vessel.  H.  B.  filed  a  libel 
against  C.  B.,and  was  held  entitled  to 
damages  for  his  not  carrying  out  his 
agreement 

A  reference  being  had  to  compute 
the  damages,  the  Commissiouer  re- 
ported, as  damages : 
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The  difference  between  the 

amount  the  ship  was  en- 
titled to  receive  and  the 

sum  for  which  she  was 

afterwards  chartered . . .  £341  9  6 
The  libellant's  profits  on 

the    assignment  of   the 

charter  party 98  12    0 

Five  per  cent  for  rechar- 

tering,    and   three    per 

cent,     brokerage,     per 

barrel 56    4    0 


£496  6  6 
Amounting:,   in   enfrency, 

on  June  19th,  1869,  to. .  $3,280  19 
Interest  thereon  to  date  of 

report 1,167  67 

Demurrage,  28  days,  from 

May  22d,  1869,  to  June 


th. 


19th,  1869 1,296  48 


$5,'783  24 


The  respondent  excepted  to  the 
report : 

Held^  That  the  decree  awarded  to 
the  libellant  the  damages  sustained 
by  him,  not  the  damages  sustained  by 
the  master  or  owners  of  the  vessel ; 

That,  as  their  interest  under  the 
charter  was  not  directly  assigned  to 
the  libellant,  and  the  libel  did  not 
allege  that  he  had  paid  the  judgment 
recovered  against  him  by  the  master, 
or  had  paid  anything  to  the  master 
or  owners  on  accoant  of  damages 
sustained  by  them,  the  item  of 
£341  9  6  must  be  rejected ; 

That  as  to  the  item  of  profit  on  the 
charter,  it  did  not  appear  how  it  was 
arrived  at,  and  the  report  must  be 
referred  back  for  further  information 
on  that  point ; 

That  the  item  of  £56  4  must  be 
rejected,  because  it  was  damage  sus- 
tained by  the  master  or  owners  of  the 
vessel,  if  by  any  one ; 

That,  as  to  the  demurrage,  the  libel- 
lant was  not  bound  to  keep  the  vessel 
in  readiness  for  the  respondent  after 
the  1 2th  of  April,  and  could  not  claim 
demurrage  without  showing  due  dili- 
gence thereafter  in  rechartering ; 

That,  at  any  rate;  too  many  days 
were  allowed,  as  Sundays  were  not 
excepted  in  the  calculation ; 

That,  as  the  contracts  were  in  gold, 
the  report  should  have  been  in  gold 
dollars,  and  not  in  currency ; 


Thai  the  respondent  could  not  have 
an  advance  in  the  price  of  oil  from 
April  let  to  April  12th,  taken  into 
consideration,  as  the  libellant  was  not 
bound  to  tender  the  ship  on  any  par- 
ticular day,  and  the  answer  said  noth- 
ing of  any  such  advance.  Baetjer  v. 
Bo7%  280 

8.  The  master  of  a  vessel  may  recover 
damages  for  injuries  inflicted  upon 
cargo  on  board  of  his  vessel,  as  a 
conunon  carrier.  *  77u  FrandB  King, 

380 

4.  A  ship,  loaded  with  guano,  was  sunk 
in  a  collision  near  New  York,  her 
port  of  destination.  The  guano  was 
•  the  property  of  the  Republic  of  Pern, 
and  was  shipped  at  the  Chincha 
Islands.  The  guano  on  the  Islands 
was  the  property  of  the  Grovemment 
of  Peru,  and  was  exported  by  the 
Government  for  its  own  account  No 
guano  was  sold  at  the  Islands,  but 
the  Government  allowed  Peruvian 
subjects  to  go  to  the  Islands  and  dig 
it  for  use  in  Peru  alone,  and  some  of 
the  guano  so  taken  was  sold  in  Pern. 
The  owners  of  steamship  which  sunk 
the  ship,  having  been  held  liable  f«r 
the  damages  caused  by  the  collision: 

Held,  That  the  owners  of  the  ship 
were  entitled  to  recover  her  value  at 
the  time  and  place  of  loss ; 

That,  under  the  circumstances  of 
this  case,  the  rule  of  damages,  as  to 
the  loss  of  cargo,  must  be  not  the 
cost  of  shipment,  nor  the  value  in 
Peru,  but  the  value  in  the  port  of  New 
York,  less  the  costs  and  charges  of 
delivering  it  there.  Dyer  v.  Tht 
National  Steamthip  Company,        895 

6.  In  a  collision  case,  if  part  of  the 
cargo  of  the  injured  vessel  is  destroyed 
or  wasted  by  her  crew,  her  owners 
cannot  recover  its  ralue.  Th*  Elltn 
8,  Terry,  401 

Bee  Bill  of  Lading,  2,  8. 
Chaatke,  1. 
Collision,  7. 
Tug  awd  Tow. 


DELIVERY  OF  CARGO. 

Certain  cases  of  goods  were  brou&:ht  to 
New  Yerk  on  a  steamship,  under  aa 


INDEX. 


605 


ordinary  bill  of  lading.  The  owners 
of  the  steamship  were  the  occupants 
of  the  wharf  at  which  she  discharged 
her  cargo,  and  which  they  had  in> 
closed.  It  was  their  mode  of  doing 
business  that  goods  which  were  to  be 
sent   to   the   custom  house  under  a 

feneral  order,  because  their  consignees 
ad  not  obtained  custom  house  permits 
for  their  Ian  dine,  were  deposited  in  a 
certain  place  of  deposit  on  the  wharf. 
One  of  the  cases  of  the  goods,  after 
being  marked  for  general  order,  was 
seen  by  a  clerk  of  the  steamship  com- 
pany standing  in  another  part  of  the 
wharf  with  the  goods  of  a  passenger. 
They  stood  there  for  nearly  a  day, 
but  the  clerk  ^ave  no  order  and 
did  nothing  with  reference  to  them. 
The  consi^ee  filed  a  libel  against 
the  steamship  to  recover  for  non- 
delivery of  one  of  the  cases.  It  did 
not  appear  that  the  missing  case  had 
erer  oeen  put  in  the  place  of  deposit 
for  general  order  goods: 

Held,  That,  under  the  mode  of  de- 
livery adopted  by  the  ship,  it  was  her 
duty  to  deposit  the  case  in  the  part 
of  the  wharf  designated  for  general 
order  goods,  and  there  to  watcli  and 
preserve  it  for  a  reasonable  time  to 
enable  the  proper  person  to  remoye 
it;  and  the  liability  of  the  ship  as 
carrier  continued  until  the  expiration 
of  such  reasonable  time ; 

That  the  delivery  of  the  case  in 
question  upon  the  wharf,  was  not  suuh 
a  delivery  of  it  upon  a  public  wliarf 
with  notice  to  the  consignee,  as  would 
discharge  the  ship  from  liability ; 

That  there  was  negligence  in  the 
clerk  of  the  steamship  in  failing  to 
remove  the  case  marked  "general 
order  "  to  the  proper  deposit ; 

That  the  ship  was  liable  for  the 
loss  of  the  case.     Tlu  St.  Laurent,    V 

See  Bill  of  Lading,  2, 8, 4. 


DEMURRAGE. 

1.  A  load  of  granite  blocks  was  brought 
to  New  York  in  a  schooner,  under  a 
bill  of  lading,  which  contained  no 
special  clause  as  to  the  delivery.  They 
could  not  be  discharged  without  the 
aid  of  horses,  and,  owing  to  the  preva- 
lence of  aa  epidemic  among  horses, 
the  consignees  of  the  goods  were  not 


able  to  obtain  horses  for  the  discharge 
for  several  days.  The  owners  of  the 
vessel  filed  a  libel  against  the  con- 
signees to  recover  demurrage  for  the 
detention  of  the  vessel  during  the 
delay: 

liildf  That  under  the  bill  of  lading, 
the  consignees  were  bound  to  dis- 
charge the  cnrgf)  in  the  usual  way, 
with  reasonable  dili^rence ; 

That,  under  the  circumstances,  the 
consignees  had  used  reasonable  dili- 
gence in  the  discharge,  and  were  nut 
liable  for  demurrage.  Coomba  v. 
2f<^an,  801 

2.  Where  a  vessel  was  tendered  by  a 
charterer  to  a  sub-charterer  and  re- 
fused, and  upon  suit  the  charterer 
claimed  to  recover  demurrage  for  the 
vessel : 

£Md,  That  demurrage  could  not  be 
claimed  by  the  charterer,  without 
showing  due  diligence  in  recbartering 
after  ue  sub-charterer^s  refusal  to 
load; 

That  Sundays  should  be  excepted 
from  the  calculation  of  demurrage. 
Baetjer  v.  Bora,  280 

See  Freight,  1. 

DERELICT. 
See  Salvage,  S. 

DISCHARQE. 

See  Bankruptot,  5. 
Import  Acts,  I. 

PRACTICR  (BaIVKROPTCT),  11. 

DISCOiraNUANCE. 
See  CoMPOsmoN    with    CssDrr 

ORS,  6. 

Praotigb  (Bankruptot),  12. 

DISPOSSESSION. 
See  Landlord. 


E 

ESTOPPEL. 

The  owners  of  a  vessel  that  has  been 
sold  by  her  master,  having  ratified 
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the  ealo  by  accepting  Uie  insurance, 
and  aLso  tiie  proceeds  of  the  eale,  are 
estopped  from  eettin^  up  invalidity 
in  the  sale.     Th$  Sarah  Harris,       28 


EVIDENCE. 

1.  In  a  collision  case,  where  the  question 
is  as  to  lights,  the  failure  to  call  a  wit- 
ness, whose  duty  it  was  to  have  charge 
of  the  light,  warrants  the  inference 
that  Ills  evidence  would  have  weak- 
ened the  case  on  that  side  in  reference 
to  the  light     ITuVUU  du  Havre,  828 

2.  A  libel  was  filed  ofifainst  a  tug-boat, 
by  the  owner  of  cargo  on  board  a 
canal-boat,  which  had  been  sunk  while 
in  tow  of  tlic  tu<^-l)oat,  to  recover  the 
damage  to  the  cargo.  There  was  evi- 
dence that  the  owner  of  the  tug-boat 
had  admitted  his  liability,  which  he 
denied,  but  he  had  paid  the  owner  of 
the  canal-boat  for  his  damages,  taking 
from  him  a  statement,  to  be  ueed 
•gainst  the  owner  of  the  cargo: 

Hdd,  That  the  tug  might  well  be 
held  liable  on  the  evidence  of  the  ad- 
miasions  of  the  owner  of  the  tug,  coup- 
led with  the  trananction  between  him 
and  the  owner  of  the  canal-boal.  Ths 
J^raneit  King,  880 

8.  A  proved  fabrication  of  evidence,  un- 
ezplainoil,  will  compel  an  adverse  de- 
cree.    Tfu  TUlie,  882 

See  Bill  of  Lading,  2. 
Import  Aoia,  1,  2. 


F 

FRAUD. 

1.  A  fraudulent  intent  is  not  required  for 
the  forfeiture  of  goods  entered  for  ex- 
portaiiun  under  the  Act  of  iMarch  2d, 
1799  (1  U.  8.  8:at.  at  Large,  p.  692), 
and  rdandcd  contrary  to  that  Act 
Tioo  Thousand  lln  Cans,  d:e,,  84 

2.  The  E.  <b  I.  Co.,  when  insolvent,  made 
a  bill  of  8.-tle  of  the  furniture  and  fix- 
tures of  the  office  where  its  business 
was  carried  on.  nnd  of  the  lease  of  the 
office,  to  D'O.,  who  knew  of  the  insolv- 
ency of  the  company  at  tlie  time.  D^O. 


took  possession  of  the  fumitare,  and 
mertgaged  it  for  $400  to  M.  After 
the  mortgage  was  given  and  filed, 
bankruptcy  proceedings  were  insti- 
tuted agaiost  the  company,  which  re- 
sulted in  an  adjudication  of  bank- 
ruptcy, and  the  appointment  of  an 
assignee.  After  M.  had  been  notified 
that  the  assigoee  in  bankruptcy 
claimed  the  property,  he  assigned 
the  mortgage  to  k.,  and  K.  sold  the 
property.  The  assignee  brought  this 
suit  to  recover  back  the  value  of  the 
property : 

Held,  That  the  sale  to  DO.  was  void- 
able as  against  the  assignee ; 

That  that  sale  was  sufficient  to  sup- 
port the  mortgage  by  IXO.  to  M..  D^O. 
being  at  the  time  in  jpossession  of  the 
property,  and  M.  having  advanced  the 
money  on  the  faith  of  assurances  by 
officers  of  the  company  that  D'O.  had 
the  right  to  mortgage  it ; 

That  M.  had  no  right,  after  not^oe 
of  the  complainant's  claim,  to  assign 
the  mortgage  to  E.,  and  that  E.  ac- 
quired no  greater  rights  than  M.  had ; 
That  the  complainant  was  entitled 
to  a  decree  agaiost  D'O.  for  the  value 
of  the  property,  with  costs  nnd  inter- 
est, and  against  M.  and  K.  for  that 
amount,  less  the  amount  advanced  by 
M.  on  the  mortgage,  with  interest,  and 
less  their  costs.     Brooke  v.  I/OrvilU, 

486 
See  BAKKRUPTcr,  2,  6. 

Evidence,  8. 

Import  Acts,  1. 

Judgment,  2. 

Practice  (Admiraltt),  8. 

Preference. 

Rks  Adjudicata. 

Setting  Aside  Saul 


FREIGHT. 

1.  A  canal-boat  was  hired  to  carry  a 
cargo  of  coal  from  Port  Johnson,  N.  J., 
to  East  Chester,  Conn.  She  was  de- 
tained in  loading,  and,  after  loading, 
proceeded  to  New  York,  where  her 
consignees  dclerminea  not  to  send  hor 
to  East  Chester,  but  to  sell  her  cargo 
in  the  port  of  New  York,  which,  after 
some  delay,  was  done : 

Held,  That  the  owner  of  the  canal- 
boat  was  entitled  to  recover  freight  at 
the  usual  rate  from  P<^rt  Johnson  to 
New  York,  and  demurrage  for  the  de- 
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tention  of  the  boat  at  Port  Johnson, 
and  aUo  for  the  detention  at  Kew 
York,  oyer  and  above  the  usual  time 
for  unloading  a  cargo  of  coal  in  that 
port.  7\oo  Hundred  and  Thirteen  Tons 
of  Coal,  15 

2.  A  quantity  of  wine  was  brought  from 
Cadiz  to  New  York,  uAder  bills  of  lad- 
ing containing  the  clause,  "not  ac- 
countable for  average  leakage."  The 
casks  were  all  delivered,  but  a  part  of 
the  contents  had  leaked  out.  The 
master  filed  a  libel  to  recover  the 
freifirht : 

Heldy  That,  as  the  consignees  had 
failed  to  prove  that  the  loss  was  occ&- 
sioned  by  negligence  on  the  part  of  the 
yessel,  she  was  entitled  to  recover. 
Vaugkati  v.  630  Caske  of  Sherry  Wine, 
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See  Attachment,  1. 
Bill  of  Lading,  4. 

CUABTEB,  5. 

Market  Yaluk. 


G 

GOLD  CONTRACT. 
See  Damage,  2. 


H 


HUSBAND  AND  WIFE. 

A  married  woman  shipped  on  board  of  a 
steamboat  a  trunk,  containing  wearing 
apparel,  given  her  by  her  husband,  to 
be  carried  from  New  York  to  Essex, 
Conn.  The  steamboat  was  delayed, 
and  reached  Essex  at  Sunday  noon, 
where  the  trunk  was  placed  in  a  ware- 
bouse  by  the  hands  of  the  boat  It 
remained  there  till  next  day,  when  it 
was  taken  by  a  carman,  who  noticed 
and  remarked  upon  its  extreme  light- 
ness. Its  condition  was  then  the  same 
as  when  landed  from  the  boat,  and  the 
warehouse  had  been  securely  locked, 
and  did  not  appear  to  have  been  dis- 
turbed. When  the  trunk  was  received 
by  the  owner,  the  contents  had  been 
abstracted,  aod  she  filed  a  libel  against 
the  steamboat  to  recover  the  damages : 
Seld,  That  the  action  was  properly 


brought  in  her  name,  instead  of  in  that 
of  her  husband ; 

That,  on  the  evidence,  the  articles 
were  abstracted  while  the  trunk  was 
on  the  boat,  and  that  the  libellant  was 
entitled  to  a  decree.  Tlie  State  of  Neto, 
York,  450 

See  WrrNBSB,  3. 
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IMPORT  ACTS. 

1.  Goods  on  board  a  ship,  which  had 
been  entered  for  exportation  under  the 
Act  of  2d  March,  1799  (1  U.  S.  Siat.  at 
Large,  p.  692),  but  for  which  no  bond 
had  been  given,  as  provided  in  the  81st 
section  of  that  act,  and  no  debenture 
issued,  were  put*  on  board  a  lighter 
alongside  the  ship.  They  were  seized 
as  forfeited  under  the  81st  section  of 
the  Act,  as  having  been  relanded.  A 
verdict  in  favor  of  the  Government 
baying  been  directed,  in  a  suit  brought 
to  enforce  the  forfeiture,  the  claimant 
made  a  motion  for  a  new  trial : 

Beld,  That  the  discharge  of  the 
g^ods  into  the  lighter  amounted  to  a 
landing  of  them,  within  the  meaning 
of  the  82d  section  of  the  Act  (See  U, 
S,Rev,  Stat,  §8049); 

That  a  landing  in  the  port  of  ex- 
portation, before  the  ship  had  broken 
ground,  was  within  the  Act ; 

That  the  forfeiture  attached,  al- 
though the  bond  had  not  been  given 
nor  the  debenture  issued : 

That  evidence  that  the  claimant 
caused  the  goods  to  be  relanded  sim- 
ply to  correct  a  mistake  which  had 
arisen  between  merchants,  whereby  he 
had  been  led  to  enter  Ifor  export  a  dif- 
ferent quality  of  goods  from  that  in- 
tended to  be  exported,  afforded  no 
defense. 

An  intent  to  defraud  the  Govern- 
ment is  not  required  for  a  forfeiture  of 
goods  relanded  contrary  to  this  Act. 
Two  Thousand  Tin  Cans,  84 

2.  C.  <fr  Co.  imported,  on  two  occasions, 
a  quantity  of  olive  oil,  which  they  en- 
tered as  "  olive  oil,  not  salad,"  and  on 
which  they  pidd  the  estimated  duty  of 
twenty-five  cents  a  gallon,  under  the 
5th  section  of  the  Act  of  July  14th, 
1862  (12  U.  S,  Stat,  at  Large,  548),  and 
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reoeiyed  the  goods.  Sobfeqnently  the 
appraiser  retarned  the  oil  aa  being 
'*  olive  oil,  salad,"  and  the  collector 
then  liquidated  the  duty  at  |1  a  gal- 
lon, under  the  Uth  eection  of  the  Act 
of  June  30th,  1864  (18  Id,  212).  On 
one  of  the  ImportationB  the  importers 
protested  against  the  rate  of  |1  a  gal- 
lon, and  appealed  to  the  Secretary  of 
the  Treasury,  who  approyed  the  decis- 
ion of  the  collector.  The  United  States 
brought  suit  against  the  importers  to 
recoyer  the  dii&rence  between  the  es- 
timated and  the  liquidated  duty.  On 
the  trial,  eyidence  was  receiyed,  under 
objection,  to  show  that  the  oil  was 
"  oliye  oil,  not  salad,**  and  the  jury 
found  that  it  was  such.  The  dejena- 
ants  then  moved  for  judgment  on  the 
verdict : 

Held,  That  under  the  Uth  section 
of  the  Act  of  Jun«  SOth,  1864  (13  ^.  S. 
Stat,  at  Lorge,  214),  the  decision  of  the 
collector  is  final  as  to  the  amount  of 
duty  to  be  paid,  in  all  cases  except 
where  there  is  an  appeal  to  the  Secre- 
tary of  the  Treasury,  and  suit  brought 
to  recover  back  the  duty,  as  is  pro- 
vided in  that  section; 

That  the  words  "decision  of  the 
collector,"  in  that  section,  mean  the 
ascertainment  and  liquidation  of  the 
duties  in  the  usual  manner  by  the 
proper  officers ; 

That  the  above  construction  is  not 
contrary  to  the  prevision  of  the  5th 
amendment  to  the  Constitution ; 

That,  therefore,  the  evidence  to 
show  the  character  of  the  article,  as 
not  justifying  the  collector's  decision, 
was  wrongly  received,  and  the  defend- 
ants were  not  entitled  to  judgment 
ujpon  the  verdict  The  U,  a,  v.  Cou- 
tuury,  261 

8.  Whether  conviction  on  an  indictment 
for  smuggling,  and  the  completion  of 
the  sentence  on  the  conviction,  form  a 
bar  to  ao  action  of  debt  on  behalf  of 
the  United  States  to  recover  double 
the  value  of  the  goods  smuggled, 
quere,     Tlie  U.  8,  v.  TVion,  306 

See  Constitutional  Law,  2. 
Costs,  8. 
Pardon. 

INJUNCTION. 
1.  Power   is  given  to  the  bankruptcy 


Court  to  determine  whether  a  fien 
claimed  on  the  property  of  a  bankrupt 
is  valid,  and  to  regulate  the  diapoei- 
taon  of  the  property,  and,  for  this  pur- 
pose, power  is  g^ven  to  the  Court,  in 
involuntary  cases,  by  the  40th  section 
of  the  bankruptcy  Act,  to  restrain  tiie 
debtor  and  any  other  person  from 
making  any*  disposition  of  any  part 
of  the  debtor*s  property.  OrinntUt 
Que,  42 

2.  The  filing  of  a  petition  in  bankruptcy, 
whether  voluntary  or  involuntary,  if 
followed  by  an  adjudication,  and  the 
appointment  of  an  assignee,  operates, 

*  from  the  time  of  such  uing,  as  a  prac- 
tical restraint  on  a  pledgee  of  the 
property  of  the  bankrupt,  who  isnoti- 
ied  of  such  filing,  from  disposing  of 
it,  otherwise  than  at  his  own  risk,  un- 
til the  bankruptcy  Court  can  act  in  the 
premises.  Id, 


I 


See  CoMTEMPT  or  Covkt,  1. 
INTERROGATORIES. 
See  pLEAniNO,  1. 

INTEREST. 

• 

Interest  is  allowed,  in  a  case  of  total  loss 
from  collision,  upon  the  purchase  price 
of  the  cargo  from  the  time  it  was  paid, 
and  on  all  other  allowable  items.  The 
rate  of  interest  ie  6  per  cent. 

The  allowance  of  interest  in  cases  of 
tort  is  a  matter  of  discretion.  The 
Aleppo,  121 

See  LiXN,  6. 

ISSUES. 

See  PiLAcnoB  (Bankruftot),  2. 


JOINDER  OF  ACTIONS. 

A  libel  for  freight  was  filed  against  the 
goods  ^nd  against  the  consignees  to 
whom  the  goods  had  been  delivered. 
An  exception  was  taken  to  the  Ubel, 
because  it  joined  a  cause  of  action  in 
rem  with  one  in  personam : 
Meld,  That,  as  the  cause  of  action 
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arose  out  of  a  contract  which,  if  the 
respondents  were  liable  on  it,  also 
boond  the  property,  and  as  the  re- 
spondents claimed  the  property,  there 
was  no  reason  for  not  joining  the 
causes  of  action.  Vaughan  y.  680 
CMk»  of  Siitrry  WineetaL,      .     606 

JOINT  AND  SEVERAL  PROPERTY. 

iSSse  PjiBTNlEaSHIF. 


JUDGMENT. 

1.  A  judgment  against  stipulators  in 
admiralty  is  rendered  yuid  by  the 
subsequent  perfecting  of  an  appeal 
from  the  decree  of  the  District  Court 
by  the  respondents,  and  the  argument 
of  that  appeaL  Duleher  y.  Wood- 
hua,  313 

2.  A  petition  in  bankruptcy  against 
McK.,  regular  on  its  face,  was  filed. 
A  proper  case  was  presented  to  the 
Court  for  seryice  on  him  by  publica> 
tion.  Such  service  was  made,  and,  on 
the  return  day,  proof  of  due  seryice 
being  presented,  and  the  debtor  not 
appearing,  an  adjudication  of  bank- 
ruptcy wbs  maae.  A  petition  was 
afterwards  presented  to  the  Court  by 
R.,  representing  that  he  was  a  cred- 
itor of  McK.,  and  had  not  been  named 
as  such  in  the  petition  in  bankruptcy, 
and  that  the  debts  of  McE.  were  much 
greater  than  was  alleged  in  that  peti- 
tion, and  that  the  requisite  number 
and  amount  of  creditors  had  not 
joined  in  the  petition.  On  this  peti- 
tion R.  prayed  that  the  adjudication 
of  bankruptcy  and  all  the  subsequent 
proceedings  might  be  set  aside  and 
vacated.  McK.  also  at  the  same  time 
applied,  on  affidavits,  for  an  order 
tnat  the  proceedings  be  vacated,  or 
that  he  be  allowed  to  file  an  answer. 
His  affidavit  set  up  that  he  had  no 
knowledge  of  the  filing  of  the  peti- 
tion, and  that  the  petition  was  not 
si^ed  by  the*  requisite  number  and 
amount  of  creditors,  and  that  the  pe- 
titioningcreditors  knew  it : 

ffeldPrhti  the  Court  haying  been 
satisfied  on  the  evidence  before  it  on 
the  return  day,  that  the  requirements 
of  the  statute  as  to  number  and 
amount  of  petitioning  creditors  had 
been  complied   with,   so   adjudged, 

bt.  Yol.  vn.— ^9 


which  judgment  is  by  the  statute  de- 
clared to  be  final. 

That  such  judgment  is  certainly 
final  in  the  absence  of  fraud  or  collu- 
sion.    McKinle^8  Case,  562 

JURISDICTION. 

1.  The  admiralty  has  jurisdiction  of  a 
claim  by  a  wharfinger  of  double 
wharfage  under  the  Act  of  the  State 
of  New  York,  passed  May  6th,  1870, 
in  relation  to  wharfage.  ITie  Avn 
Ryan,  20 

2.  Whether  the  High  Court  of  Admi- 
ralty in  England  would,  under  the  5th 
section  of  the  Act  of  May  IVth,  1861 
(24  Victoria,  chap.  10),  take  jurisdic- 
tion of  a  suit  in  rem  against  a  British 
vessel  to  enforce  a  lien  for  necessaries 
furnished  her  in  a  Danish  port,^tfatrr. 
The  Woodland,  110 

8.  A  vessel,  in  a  basin  at  Jersey  City, 
which  communicates  directly  with  the 
Hudson  river,  lying  at  some  piles 
about  40  feet  from  the  pier,  is  subject 
to  the  process  of  the  U.  S.  District 
Court  for  the  Southern  District  of 
New  York.     The  Argo,  804 

See  CoicposrriON,  1. 

Pbaotioe  ( AniaaALTT),  3. 

**         (BAITKaDPTCY),  7. 

Sitting  Asidje  Sale.  • 

JURY  TRIAL. 

Trial  in  the  Police  Court  of  the  District 
of  Columbia  was  by  the  statute  (16 
U.  S.  Siai^  at  Large,  163)  to  be  with- 
out a  jury,  but  any  party  aggrieved 
might  appeal  to  the  Criminal  Court 
of  the  District,  and  the  trial  there 
was  to  be  by  jury  : 

Jfeld,  That  this  statute  was  uncon- 
stitutional, as  not  giving  a  jury  trial. 
Dana^B  Ccae,.  1 


LANDLORD  AND  TENANT. 

1.  Where  summary  proceedings  for  dis- 
possession under  the  statutes  of  the 
State  of  New  York  were  taken  by  a 
landlord,  and  the  tenants,  pending 
the  proceedings,  were  put  into  bank* 
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ruptcy,  and  the  proceedings  ia  the 
State  Court  were  enjoined : 

Hrltl,  That  the  landlord  was  not  nec- 
essarily entitled  to  rent,  on  the  terms 
of  the  lease,  from  the  date  of  the 
eeryice  of  the  imunction  to  the  date 
of  the  adjudication  of  bankruptcy ; 
that  he  was  not  to  prove  his  debt  for 
the  rent  for  the  period,  as  a  general 
creditor,  bat  must  be  paid  by  the  as- 
signee a  proper  allowance  on  applica- 
tion to  the  Court ;  and  that  the  same 
rule  applied  to  the  period  after  the 
adjudication,  before  the  landlord  re- 
gained possession  of  the  premises. 
J/ynch  and  Bernstein's  Case,  26 


2.  Premises  were  leased  to  four  persons 

1'ointly,  for  the  purposes  named  in  the 
ease,  viz..  the  first  floor  for  the  tai- 
loring business,  and  the  residue  for  a 
first  clft^  hotel.  The  four  covenanted 
jointly  to  pay  the  rent,  and  the  lease 
provided  that,  if  any  part  of  the  rent 
should  remain  unpaid,  the  lessor 
could  re-enter  and  dispossess  the  les- 
sees from  the  whole  premises.  By  a 
sub-agreement  between  the  four,  it 
was  agreed  that  three  of  them  should 
have  the  exclusive  use  of  the  first 
floor,  and  that  the  other,  H.,  should 
have  the  exclusive  use  of  the  rest  of 
the  premises,  each  of  them  to  pay  cer- 
tain specified  parts  of  the  rent,  and 
*  perform  the  covenants  of  the  lease  as 
far  as  related  to  the  several  portions 
of  the  premises  occupied  by  each. 
The  interest  of  the  three  subsequently 
became  vested  in  B.  H.  not  paying 
the  share  of  the  rent  which  he  had 
thus  agreed  to  pay,  B.  paid  part  of  it. 
H.  was  put  into  banlmiptcy,  and  a 
trustee  was  appointed.  B.  applied  to 
the  Court  for  an  order  that  the  trustee 
should  deliver  up  all  the  premises  to 
B.,  unless  he  paid  the  arrears  of  rent 
which  should  have  been  paid  by  H. : 
Hrld,  That  B.  was  not  entitled  to 
the  exclusive  possession  of  the  prem- 
ises in  question  until  the  arrears  of 
rent  should  be  paid  by  the  trustee, 
but  was  entitled  to  as  full  a  use  of 
them  as  the  trustee  until  such  pay- 
ment should  be  made.  JJoichkixs 
Case,  236 


J3ee  Peovablx  Debt. 


LIEN. 

1.  The  double  wharfage  allpwed  by  the 
let  section  of  the  wharfage  Act  of 
the  State  of  New  York,  passed  May 
6th,  1670,  is  a  lien  on  the  vesseL  The 
Arm  Ryan,  20 

2.  A  yessel  which  had  put  into  St 
lliomaa  In  distress,  was  there  sold  by 
her  master.  The  purchasers  at  the 
sale  put  in  one  of  tnemselves  as  mas- 
ter, and  obtiuned  adyances  from  L.  A 
Co.,  merchants  there,  to  refit  the  yes- 
sel, which  adyances  were  made  on  the 
credit  of  the  vessel  After  the  yeesel 
had  been  repaired,  she  was  sent  to 
New  York,  where  L.  &  Co.  libelled 
her  for  such  advances.  The  former- 
owners  of  the  vessel,  who  had  received 
their  insurance  on  the  vessel,  and 
had  also  received  from  L.  A  Co.  the 
net  proceeds  of  the  sale,  filed  a  libel 
in  the  same  Court,  after  the  filing 
of  L.  A  Co.'s  libel,  to  recover  pos- 
session of  the  yeesel,  which  suit^  by 
arrangement  with  the  purchasers  at 
the  sale,  resulted  in  a  decree  restor- 
ing the  vessel  to  such  former  owners. 
They  then  contested  the  libel  of  L.  A 
Co.,  claiming  that  the  sale  of  the  ves- 
sel was  unauthorized,  and  thatit  ffave 
the  purchasers  at  it  no  power  to  bind 
the  vessel : 

Eeld^  That  the  question  of  the  yal- 
idity  of  the  sale  need  not  be  consid- 
er ea,  because  the  claimants  were 
estopped,  as  against  the  libellants, 
from  setting  up  its  invalidity,  they 
having  ratiSed  it  by  accepting  the  in- 
surance, and  by  accepting  the  net 
proceeds  of  the  sale  when  sent  to 
them  by  the  libellants,  and  by  such 
arrangement  with  the  purchasers; 

That  the  purchasers,  therefore,  were, 
so  far  as  concerned  this  suit,  lawfully 
in  possession  of  the  vessel ;  and  that 
the  libeUants  had  a  lien  on  her  for  the 
moneys  advanced  by  them  on  her 
credit,  to  her  then  master,  for  neces- 
sary repairs  to  her.  The  Sarah  Har- 
ris, .28 

3.  It  is  the  principle  of  the  bankruptcy 
Act,  thnt  all  valid  liens,  which  exist 
on  the  property  of  a  bankrupt  when 
the  bankruptcy  proceeding's  are  com- 
menced, are  preserved,  and  will  be  re- 
spected and  enforced  by  the  bank- 
ruptcy Court,  and  it  is  confided  to 
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that  Court  to  determine  whether  the 
debt  or  lien  is  valid.     OrinneWs  Case, 

42 

4.  A  material  man,  who  had  made  re- 
pairs on  a  vessel  in  New  York,  claimed 
to  have  a  lien  npon  her  therefor,  either 
under  the  statute  of  New  York,  of  April 
24ih,  1862.  or  under  the  general  mari- 
time law,  which  he  sought  to  enforce 
afi^ainst  her  in  Admiralty.  The  re- 
pairs were  done  on  the  orders  of  par- 
ties who  had  agreed  to  purchase  the 
vessel,  and  had  given  their  notes  for 
the  price,  but  had  received  no  bill  of 
sale — the  agreement  of  purchase  spec- 
ifyinsT  that  these  expenses  for  repairs 
should  be  paid  by  them,  and  not  be 
char«:eable  aa  a  lien  upon  the  vessel, 
or  to  her  owner.  The  vessel  was  not 
enrolled  at  the  time,  and  no  bill  of 
sale  was  given,  because  the  enrolment 
of  the  vessel  could  not  be  perfected 
till  these  repairs  were  done  and  the 
vessel  measured.  The  owner,  who 
lived  in  New  York,  gave  possession  of 
the  vessel  to  the  purchasers,  for  the 
purpose  of  these  repairs,  knew  of  the 
orders  given,  but  gave  none  himself, 
and,  on  the  failure  of  the  purchasers 
to  pay  the  price  of  the  vessel,  took 
po9ses>*ion  of  her  again.  Part  of  the 
bill  was  paid  by  the  purchasers,  and 
suit  wns  brought  against  the  vessel  for 
the  rest : 

Held,  That  there  was  no  lien  upon 
the  vessel  for  these  repairs,  as  no  ac- 
tion on  contract  could  be  maintained 
against  the  owner  to  recover  fur 
them ; 

That  the  shipwright,  under  the  cir- 
cumstances, was  bound  to  have  inves- 
tigated the  title  which  the  purchasers 
had,  before  undertaking  work  which 
he  supposed  would  be  on  the  credit  of 
the  vessel,  and  that  he  was  responsible 
for  the  knowledge  he  might  have 
gained  by  such  inquiry ; 

Th»t  the  agreement  did  not  amount 
to  a  sale  of  the  ve>«sel,  and  the  posses- 
sion given  was  only  for  the  purposes 
set  forth  in  the  agreement; 

That  the  12th  Admiralty  Rule  does 
not  mean  that,  when  the  master  or 
owner  cnnnot  be  sued  on  contract,  the 
vessel  may  be  sued  in  rem  ; 
•  That  the  State  statute  gave  no  sup- 
port to  the  claim,  the  debt  not  falling 
within  its  provisions.  The  John  Far- 
ron,  58 


5.  A  British  vessel,  in  distress  at  St. 
Thomas,  was  sold  there.  One  of  the 
purchasers  applied  to  L.A  Co.,  to  ad- 
vance what  was  necessary  to  repair 
her,  and  put  in  their  hands  $2,000  on 
accoant  of  such  advances.  L.  A  Co. 
made  advances,  the  account  of  which 
was  signed  by  the  master,  amounting 
to  $4,020  03.  The  vessel  having  gone 
to  New  York,  was  there  libelled  by 
L.  <fe  Co.,  and  the  Court  decreed  that 
they  recover  the  amount  of  moneys 
advanced  or  disbursed  by  them  R>r 
repairing  the  vessel  and  to  pay 
for  necessary  repairs  or  suppfies. 
The  commissioner,  to  whom  it  was 
referred  to  ascertain  the  amount, 
reported  $2,648  67,  being  {Le  said 
amount  of  $4,020  08,  after  deducting 
the  $2,000,  with  interest,  and  $260, 
"  commissions  for  disbursing  same 
and  sundries."  The  claimants  ex- 
cepted to  the  report.  The  evidence, 
as  to  items  composing  $1,664  18  of 
the  $4,020  03,  failed  to  show  that 
they  were  paid  for  the  repairs  and  re- 
fitting of  the  vessel : 

Held,  That,  although  the  persons 
who  were  to  be  treated  as  owners  of 
the  vessel  were  present  and  gave  di- 
rections in  person  as  to  the  advances, 
yet  the  fact  that  the  vessel  was  foreign 
to  St  Thomas,  and  that  such  owners 
and  master  did  not  belong  to  St. 
Thomas,  made  the  case  one  of  ad- 
vances on  the  credit  of  the  vessel ; 

That,  as  the  payment  of  the  $2,000 
was  made  toward  the  refitting  and  re* 
pairing  of  the  vessel,  it  must  all  be 
applied  as  a  payment  on  account  of 
the  $2,865  90  which  was  proved  to 
have  been  paid  for  such  refitting  and 
repairs ; 

That  the  libellants  could  not  en- 
force in  this  suit  any  lien  on  the  ves- 
sel, for  advances  for  the  purchase  of 
the  vessel; 

That  commissions  on  such  advances 
as  were  made,  when  agreed  on  or 
shown  to  be  customary  in  the  trade, 
are  proper  items  of  allowance,  butthat 
there  was  no  evidence  in  this  case  to 
sustain  the  allowance  of  the  $250. 

That  the  libellants  were  entitled  to 
a  decree  for  $:j66  90  gold,  with  inter- 
est at  6  per  cent.,  but  without  costs. 
The  Sarah  Harris,  177 

6.  The  barque  "W.,  a  British  vessel,  bound 
from  Montevideo  to  New  York,  put 
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into  St.  Thomas,  a  Danish  port,  in  dis- 
tress.    The  master  applied  to  N.  A 
Co.,  merchants  there,  to  do  the  busi- 
ness of  the  vessel.     The  cargo  was 
discharged,  some  of  it  was  found  to 
be  damaged  and  was  sold,  and  the 
rest  was  resbipped  on  the  yessel,  after 
sh'e  had  been  repaired.    Her  repairs 
took  about  two  months.    For  the  bal- 
ance of  the  amount  claimed  by  N.  A 
Co.  for  services  and  expenses  for  the 
vessel  and  her  cargo,  after  deducting 
the  proceeds  of  cargo  sold,  N.  A  Co. 
received  from  the  master  drafts  on  his 
owners,  each  containing  on  its  face 
the  words,  "place  to  account  of  dis- 
bursements of  barque  W.  and  cargo, 
at  this  port,  and  recoverable  against 
the  vessel  freiglit  and  cargo."    The 
owners  of  the  vessel  had  written  to 
the  master,  from  St.  John.  New  Bruns- 
wick, a  letter  containing  these  words: 
"  As  soon  as  H.  4fe  P.  heard  of  the 
disaster,  they  wrote  you  to  draw  on 
them  for  funds  to  pay  for  your  repairs, 
and  sent  letters  to  S.  A  Co.  to  show 
their  standing.     With  these  we  dnubt 
not  you  will  be  able  to  obtain  your 
funds  cheaply,  and  thereby  avoid  the 
great  expense  of  a  bottomry  ;  or,  if  it 
could  be  done  better,  draw  on   us, 
cither  payable  here  or  in  New  York, 
in  gold."    H.  A  P.  were  tlie  agents  in 
New  York  of  the  owners  of  the  vea- 
sel.     S.  A  Co.  had  refused  to  furnish 
the  funds,  and  N.  A  Co.  had  agreed  to 
raise  them  by  bottomry  and  respon- 
dentia, before  this  letter  arrived.    On 
its  arrival,  the  agreement  for  bottom- 
ry and  respondentia  was  given  up, 
nnd  a  conditional  agreement  to  take 
the  master's  drafts  on  the  owners  of 
the  vessel  waa  made.    N.  A  Co.  then 
offered  to  sell  the  proposed  drafts  to 
F^  A  Co.,  showing  them  the  above 
passage  in  the  letter  of  the  owners. 
F.  A  Co.  thereupon  declined  to  buy 
the  drafts,  unless  the  master  would  put 
in  the  clause  making  them  recoverable 
against  vessel,  freight,  and    cargo. 
This  was  done,  and  F.  A  Co.    then 
bought  the  drafts  of  N,  A  Co.,  at  2^ 
per  cent,  discount,  paying  for  them  in 
cash.     F.  A  Co.,  on  the  arrival  of  the 
vessel    in    New  York,   filed  a  libel 
against  her  to  recover  the  amount  of 
the  drafts : 

Held,  That  the  authority  of  the  mas^ 
ter  to  pledge  the  vessel  to  raise  money 
for  the  repairs,  waa,  by  the  letter 


of  the  owners,  expressly  limited  to  a 
pledge  by  way  of  oottomry;  and 
that,  as  that  letter  was  shown  to  F.  A 
Co.,  they  took  the  drafts  with  knowl- 
edge that  the  master  was  exceeding 
his  powers  in  putting  the  hypotheca- 
tion of  the  vessel  iotu  the  drafts,  and 
that  F.  A  Co.,  therefore,  had  no  lien 
on  the  vessel     The  Woodland,      110 

7.  When  the  bankruptcy  Court  takes 
possession  of  property  on  which  there 
are  mechanics*  liens,  and  sells  it  free 
and  clear  of  the  liens,  it  forecloses  the 
liens,  and  the  lien  holders  are  not 
bound  to  renew  or  continue  their  liens, 
to  preserve  their  rights  against  the 
proceeds  of  the  property.  Mortm  v. 
Schnugg,  899 

8.  A  steamboat,  which  made  several  tripe 
a  day  from  New  York  city  to  Sanay 
Hook,  a  voyage  of  about  an  hour  and 
a  quarter,  kept  a  restaurant  on  board, 
at  which  food  was  supplied  to  such 
passengers  as  wished.  The  money 
received  at  the  restaurant  was  re- 
ceived by  the  purser  as  part  of  the 
daily  earnings  of  the  boat.  The  crew 
of  the  boat  were  fed  at  the  restaurant. 
Supplies  for  this  restaurant  were  fur- 
nisned  to  the  boat  at  the  city  of  New 
York,  the  boat  being  there  a  foreign 
vessel  The  person  who  furnished 
the  supplies  filed  a  libel  against  the 
boat  to  recover  their  value : 

Hdd,  That  the  supplies  were  neces- 
sary to  the  boat,  aud  that  the  libellant 
had  a  lien  npon  her  therefor.  . 

Articles  which  form  part  of  the 
natural  and  reasonable  outfit  of  a  ves- 
sel, for  the  business  in  which  she  is 
engaged,  are  necessaries  The  JPiy^ 
mouth  Rock.  448 

See  Bill  of  Lading,  1. 
Chastks,  5. 
'  Rss  Adjfudioata,  1. 
Salvage,  2. 


LIFE  INSLTIANCE. 

An  insurance  policy  on  the  life  of  a 
bankrupt  was  set  forth  in  his  list  of 
debts,  as  security  for  a  debt.  ^The 
debt  was  originally  |4,000.  The  pol- 
icy was  for  $4,000.  Before  the  bank- 
ruptcy, $650  had  been  paid  on  the 
debt.    The  debt  was  proved  at  $S,450. 
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The  surrehder  valtie  of  the  policy  at 
the  time  was  credited  on  the  debt  by 
order  of  the  Coart,  at  |18  13 ;  and  a 
dividend  of  $641  64  from  the  bank- 
rupt's estate  was  paid  on  the  debt. 
The  holder  of  the  policy  kept  it  aliye 
by  paying  the  premiums,  instead  of 
enrrendenng  it,  and  before  another 
dividend  was  paid  by  the  estate,  the 
bankrupt  died,  and  the  insurance  pol- 
icy became  due : 

Heldy  That  the  holder  of  the  policy 
was  not  entitled  to  receive  ana  keep 
all  the  insurance  money ; 

That  the  debt  must  be  charged  at 
its  original  amoant,  without  deduct- 
ing the  surrender  value,  with  interest, 
the  payments  of  |650  and  |641  64 
must  be  credited  on  it,  with  interest, 
and  the  amount  received  on  the  pol- 
icy must  be  applied  to  extinguish  the 
balance  due  on  the  debt,  the  creditor 
having  credit  for  all  premiums  paid 
by  him  after  the  petition  in  bankrupt- 
cy was  filed,  and  out  of  the  balance, 
if  any,  the  assignee  must  be  refunded 
the  |550  and  the  $641  64,  with  inter- 
est    NewlancTs  Case,  68 


M 


MARKET  VALUE. 

A  cargo  of  coal  brought  to  the  port  of 
New  York  was  delivered  to  a  gas 
company,  under  an  agreement  by  the 
company  that  they  would  receive  it 
and  hold  it  or  its  representative  in 
value  subject  to  the  lien  of  the  owners 
of  the  ship  for  freight  and  demurrage. 
The  company  having  received  the  coal 
and  used  it,  a  libel  for  freight  and  de- 
murrage was  filed  acainst  the  cargo 
or  its  proceeds  in  their  hands.  They 
brought  into  Court  a  certain  amount 
as  the  representative  in  value,  claim- 
ing that  the  coal  was  worth  but  $4  a 
ton  in  the  market  at  the  time.  A  ref- 
erence being  had  to  the  clerk  to  as- 
certain whether  that  sum  was  the  rep- 
resentative in  value  of  the  coal,  it 
appeared  that  the  coal  was  delivered 
in  November,  1878,  under  a  contract 
made  in  the  February  previous  be- 
tween the  company  and  the  charterers 
of  the  ship  for  the  purchase  of  80,000 
tons  of  such  coal  at  the  price  of  $1  76 
gold,  free  on  board,  at  the  mines, 


which  would  be  equal  to  about  |7  a 
ton  in  New  York ;  that  the  coal  was 
fi^as  coal,  for  which  there  was  but  very 
uttle  market  outside  of  the  gas  com- 
panies ;  and  that  during  the  months 
of  October  and  November,  1878,  28 
cargoes  of  similar  coal  were  delivered 
to  the  company  under  the  contract, 
and  paid  for  at  contract  rates : 

Held,  That  the  representative  in 
value  of  this  coal  was  to  be  deter- 
mined, not  by  the  market  for  such  coal 
outside  of  the  contract,  but  by  the 
contract  price.  Six  Hundred  anaJPbur 
Tons  of  Coal,  dc,  626 


MARSHAL. 

See  Ck>8T8,  1. 

Landlord  and  Tenant,  1. 
pBAcnoE  (Bankeuptot),  1. 

SxnUUSNDER  TO  RXGISTEE. 


MASTER. 

1.  It  is  the  duty  of  a  shipmaster,  before 
placing  his  vessel  in  a  berth,  to  ascer- 
tain whether  the  depth  of  water  in 
the  dock  is  sufficient  for  the  draught 
of  his  vessel.  Ndwn  v.  TKe  JPhoanix 
Ohanical  Win-kt,  87 

2.  The  master  of  a  vessel  may  recover 
damages  for  injuries  inflicted  upon 
cargo  on  board  of  his  vesseLas  a  com- 
mon carrier.     The  Fmneut  King,   880 

See  JcEiSDiCTiON,  2. 
Lien,  2. 
Salvage,  1. 
Tug  AND  Tow,  7. 


MATERLAL-MAN. 
See  Lien,  2,  4,  6. 


MORTGAGE. 

See  Bankeuptot,  2. 
Fraud,  2. 

PrAOTIOB  (ADMIRALTr),  8. 

Prioritt,  1. 
Salvage,  2. 
Settino  Aside  Sale,  1. 
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NEGLIGENCE. 

Where  *  eteamboAt  passed  a  tow  of  boats 
in  a  narrow  channel  without  much  re- 
daction of  speed,  and  a  boat  in  the 
tow  was  damaged  by  a  blow  from  an- 
other boat  in  the  tow,  caused  by  the 
swell  of  the  passing  boat : 

If  eld,  That  the  steamboat  was  boand 
to  know  the  depth  of  water,  and 
whether  her  swell  would  endanger 
the  tow; 

That  her  ri^ht  to  pass  at  a  given 
place  depended  on  her  ability  to  do 
BO  without  causing  injury ; 

That  t4ie  attempt  to  pass  when  she 
did  was  negligence  ; 

That  the  passing  at  such  speed  was 
negligence,  and  enough  of  itself  to 
render  the  boat  liable  for  the  dam- 
ages.    ITie  0,,H,  Hariham,  249 

See  Bill  of  Lading,  2,  8,  4. 
colluiok,  18. 
Deutskt. 
Fesght,  2. 
Mastke,  1. 
Tuo  AND  Tow,  1,  2,  8. 

NEW  TRIAL. 

A  new  trial  is  not  ordered  in  an  admi- 
ralty suit  on  the  mere  ground  of  over- 
sight in  not  putting  in  evidence 
which  might  have  been  put  in.  77u 
Francii  Wright,  88 


NOTICE  OF  BANKRUPTCY  PRO- 
CEEDINGS. 

See  Fbaud,  2. 

PaAOTiCK  (Bankruptot)  9, 10. 

0 

OWNER. 
SmLibn,  4. 


PARDON. 

T.  was  Indicted  for  offences  against  the 
revenue  laws,  under  the  19th  section 


of  the  Act  of  August  SOth,  1842  (6  U. 
S.  Stat  at  Large,  566),  and  the  4th 
section  of  the  Act  of  July  18th,  1866 
(14  Id.  179).  A  civil  action  of  debt 
was  also  brought  against  him  by  the 
United  States,  to  recover  double  the 
'  value  of  the  smuggled  goods,  for  the 
receiving  of  which  he  was  indicted,  in 
accordance  with  the  68th  and  69th 
sections  of  the  Act  of  March  2d,  1799 
(1  Id.  678),  and  the  2d  and  6th  sec- 
tions of  the  Act  of  March  8d,  1828 
(8  Id.  781).  On  August  SOth,  1871, 
he  was  convicted  on  the  indictments, 
and  was  sentenced  to  be  imprisoned 
for  five  months,  and  to  pay  a  fine  of 
|1,000,  and  |1,S26  16,  the  costs  of 
prosecution.  He  swed  out  the  im- 
prisonment and  paid  the  fine,  bat, 
being  unable  to  pay  the  costs,  re- 
ceived from  the  President  of  the  Unit- 
ed States  a  full  pardon,  on  the  10th 
of  February,  1872.  He  then  pleaded 
this  indictment,  sentence  and  pardon, 
in  bar,  in  the  civil  suit.  The  United 
States  demurred  to  the  plea: 

Held,  That,  under  the  6th  section 
of  the  Act  of  June  Ist,  1872  (17  U.  & 
Stat,  at  Large,  197),  the  plea  must  be 
tested  by  the  rules  applicable,  in  the 
Courts  of  record  of  the  State  of  New 
York,  to  an  answer  to  a  complaint; 

That  the  pardon  was  a  bar  to  the 
suit     77itf  United  States  v.  TVton,   306 

PARTIES. 

See  Husband  and  Wm. 
Plsading. 

PARTNERSHIP. 

A  partnership,  composed  of  two  mem- 
bers, was  dissolved  by  agreement,  one 
partner,  L.,  taking  the  property  and 
agreeing  to  pay  the  debts  of  the  firm. 
The  agreement  was  made  honestly 
and  in  good  faith : 

Held,  That  the  joint  property  be- 
came by  the  transfer  the  separate 
property  of  L.    Long  db  Coreift  CoMt, 

141 

PASSENGER'S  BAGGAGE. 

See  Husband  and  Wifx. 
Payment. 
Lies  Inbubanob. 

iSEAMXN,  2. 
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PENALTY. 
See  Seamen,  1. 


PILOT  AND  PILOTAGE. 

A  British  ship,  bonnd  to  New  York, 
was  spoken  W  a  pUot  before  coming 
in  sight  of  oandy  Hook  Light,  and 
'his  services  tendered.  The  master 
offered  to  take  the  pilot  on  boards  but 
refused  to  pay  off-shore  pilotage,  and 
the  pilot  left.  Afterwards  the  ship 
took  another  pilot,  and  paid  in-shore 
pilotage.  The  first  pilot  filed  a  libel 
to  recover  pilotage,  as  on  a  refusal  of 
his  services : 

Heldj  That  the  first  pilot  was  re- 
fused within  the  meaning  of  the  Riot- 
age  Act  of  the  State  of  New  York  of 
April  3d,  1867; 

That  it  would  defeat  the  purpose  of 
the  statute  to  make  pilotage  payable 
after  tender  and  refusal  only  where 
the  ship  did  not  accept  the  service  of 
any  pilot.  The  words  of  the -statute 
do  not  forbid  recovery  in  this  case; 

That  the  pilot  laws  of  a  State  haye 
sufficient  effect  beyond  the  boundary 
of  the  State  to  fix  the  compensation 
of  pilots; 

That  the  libellant  was  entitled  to  a 
decree.     The  Nevada,  886 

See  CoLuaioN,  S. 


PLEADING. 

A  bill  in  equity  was  filed  against  a  cor- 
poration praying  for  a  discovery,  and 
praying  that  the  corporation  might, 
**  upon  the  several  ana  respective  cor- 
poral oaths  of  its  proper  officers, 
agents  and  servants,  <bc:,"  answer 
such  interrogatories  "  as  by  the  note 
hereunder  written  they  are  respect- 
ively required  to  answer."  The  cor- 
poration answered  under  its  corpo- 
rate seal,  declining  to  answer  the  in- 
terrogatories, and  the  plaintiff  except- 
ed to  the  answer : 

Held,  That  a  corporation  must  an- 
swer a  bill  in  equity  under  its  com- 
mon seal,  and  not  on  oath ; 

That,  as  the  note  in  this  case  did  not 
require  the  corporation,  but  its  presi- 
dent, cashier  and  agent,  to  answer, 


the  corporation  was  not  bound  to  an- 
swer; 

That  under  this  bill,  the  officers  of 
the  corporation  could  not  be  com- 
pelled to  answer  the  interrogatories, 
because  they  were  not  parties;  but 
that  they  could  be  made  parties,  in 
order  to  obtain  a  discovery  from 
them; 

That  the  plaintiff  might  apply  to 
amend  his  bill  accordingly.  jPrench 
y.  The  Firei  National  Bank,  488 

See  Chabtsb,  8. 
Impokt  Acts,  8. 
Joinder  of  Aotionb. 
Pabdon. 
Pbaoticb  (Admibaltt),  8. 

PLEDGE. 

Stocks  and  bonds  were  deposited  with 
B.  B.  <&  Co.,  bankers,  as  collateral  se- 
curity for  loaos  to  G.  <&  Co.,  then  solv- 
ent, but  who  afterwards  became 
bankrupt.  Before  an  assignee  was 
appointed,  B.  B.  <fe  Co.  applied  to  the 
Court  for  an  order  authorizing  them 
to  sell  the  collaterals  to  reimburse 
themselves  for  the  loans,  which  had 
become  due : 

Hdd,  That  the  Court  could  not,  be- 
fore the  appointment  of  an  assignee, 
make  the  order  for  sale  contem^ted 
by  the  20th  section  of  the  bankruptcy 
Act,  nor  authorize  any  sale  whicn 
would  cut  off  or  affect  the  rights  of  an 
assignee  thereafter  to  be  appointed: 
but  that,  there  being  no  suggestion  of 
the  invalidity  of  the  debt,  or  of  the 
lien  of  the  petitioners,  or  that  they  . 
would  not  be  able  to  respond  for  any 
liability  which  they  might  incur  by 
making  the  sale,  an  order  might  be 
made  allowing  them  to  sell  the  secu- 
rities at  their  own  risk,  and  reserving 
all  the  rights  and  powers  of  the  Court 
to  hold  them  to  account  for  the  prop- 
erty and  proceeds  thereof  to  an  as- 
signee, when  he  should  be  appointed 
— a  sworn  statement  of  such  sale  and 
proceeds  to  be  filed  within  two  days 
after  sale.     GrinneU  ds  Co.*e  Cate,    42 


POSSESSION. 

See  Contempt  of  Court,  2. 
Landlord  and  Tenant,  1,  2. 
Receiver,  1,  2. 
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POWER  OF  COURT. 

1.  The  DiBtrict  Conrt,  Bitting  in  equity, 
has  power  to  restrain  the  enforcement 
of  a  decree  made  by  the  same  Oonrt 
flitting  in  Admiralty.  JhUeher  y. 
WoodhuU,  818 

2.  A  Gonrt  of  Admiralty  is  a  Court  of 
eqnity;  and  purchasers  of  property 
sold  m  pursuance  of  its  decrees,  sub- 
mit themselves  to  its  jurisdiction  in 
respect  to  the  property  purchased, 
and  take  it  subject  to  the  power  of  the 
Court  to  yacate  the  sale,  where  such 
action  is  necessary  to  promote  the 
ends  of  justice.     I'm  Sparlde,        528 


3. 


Power  is  g^ven  to  the  bankruptcy 
Court  to  regulate  the  disposition  of 
the  property  of  a  bankrupt,  and  in  in- 
yoluntary  cases  to  restrain  the  debtor 
and  any  other  person  from  making 
any.  disposition  of  any  part  of  the 
bankrupt's  property.  (trinneU  ds  Co.*s 
Com,  42 

St€  pBAcncE  (Apmtraltt),  2, 8. 
PRACTICE  (ADMIRALTY). 


1. 


A  new  trial  is  not  ordered  on  the 
mere  ground  of  oversight  in  not  put- 
ting in  evidence.    THa  Franda  WrigJUy 

88 


2..  A  Ubel  filed  against  a  vessel  to  re- 
cover for  advances  to  the  vessel, 
stated  that  the  vessel  had  carried 
freight,  and  prayed  that  it  might  be 
applied  to  the  libellant's  claim,  but 
the  libel  was  not  filed  against  the 
freight,  nor  was  it  attached  on  pro- 
cess: 

Heldy  That  the  Court  could  make 
no  adjutlication    as    to   the  freight. 

Ill 


The  Sarah  Ratria, 


A  sale  under  a  decree  in  Admiralty 
will  be  set  aside  where  there  has  been 
fraud  or  misconduct  in  the  purchaser, 
fraudulent  negligence  or  misconduct 
in  any  other  person  connected  with 
the  sale,  surprise  or  misapprehension 
created  by  the  conduct  of  the  pur- 
chaser, or  by  some  other  person  in- 
terested in  the  sale,  or  by  the  officer 
who  conducted  it ;  and  the  power  of 
the  Court  to  set  aside  such  a  sale  may 


be  caUed  into  exercise  by  petition. 
The  J^rkU,  628 

See  Bill  of  Lading,  I. 

SbXPFING  COMKISBIONXa,  2. 


PRACTICE  (BANKRUPTCY). 

« 

1.  In  cases  of  inyoluntary  bankruptcy, 
the  warrant  to  the  marslial  should  De 
isf^ued  forthwith  upon  the  adjudication. 
Bowea  and  Mac^%  Coae^  102 

2.  An  order  was  made  by  the  renster 
for  the  reexamination  of  the  claims 
of  certain  creditors  against  the  bank- 
rupt's estate.  Evidence  having  been 
taken  under  the  order,  the  register, 
on  the  application  of  the  creditors, 
made  an  order  for  the  framing  of  an 
issue  to  be  certified  into  Court.  On 
the  return  of  the  order,'  the  register 
revoked  it,  on  the  motion  of  the  credit- 
ors, on  the  ground  that  he  had  no 
authority  to  order  the  framing  of 
issues,  until  it  apptared  from  the  ex- 
amination before  him,  that  the  claims 
should  be  expanged : 

Hdd,  That,  under  General  Order 
No.  84,  the  register  had  no  authority 
to  require  the  parties  to  frame  issaes 
as  to  the  re<examination  of  a  daim, 
if  either  objects  to  framing  such  issue, 
until  it  appears  to  the  register  that 
the  claim  ought  to  be  expunged  or 
diminished ;  but  may  require  them  to 
frame  an  issue  when  the  examination 
before  him  is  completed,  if  neither  of 
them  objects ; 

That  in  this  case,  it  was  too  late  to 
revoke  the  order  for  issues,  which  had 
been  made  without  objection,  and  the 
revocation  should  be  vacated.  AxfMi- 
vfoira  Case,  164 

8.  Before  the  appointment  of  an  assignee 
in  bankruptcy,  a  reference  to  a  res^ster 
was  had,  on  application  of  the  bank- 
rupt, to  contest  a  claim  of  a  creditor. 
The  bankrupt  was  unable  to  pay  any 
part  of  the  expenses  of  snch  reference: 
Seld,  That  they  might  be  paid  by 
the  assignee  out  of  the  estate.  JHcH-  ' 
ardaorCa  Caae,  165 


4.  At  the  first  meeting  of  creditors  of  a 
bankrupt,  objection  was  made  to  cer- 
tain proofs  of  debt  which  had  been 
filed  by  three  creditors.    The  register 
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ruled  that  tbe  proofs  were  insufficient, 
and  that  the  creditors  could  not  yote. 
The  counsel  for  the  creditors  asked 
leave  to  amend  the  proofs  of  debt, 
which  was  granted.  The  three  credit- 
ors afterwards  claimed  the  right  to 
withdraw  tiie-  proofs  of  debt  from  the 
register's  office : 

Held,  That  the  proofs  could  not  be 
so  withdrawn.  UoUe  and  Brvmnen^a 
Com,  182 

5.  A  banliTupt  was  summoned  by  a 
creditor  before  the  register  to  be  ex- 
amined. Counsel  for  other  creditors 
protested  against  his  examination: 

Held,  That  the  counsel  haid  no  right 
to  interpose.     Wiiuhijfs  Case,        194 


6.  The  words  "  time  of  the  bankruptcy/' 
in  tbe  19th  section,  mean  the  time  of 

-  the  filing  of  the  petition.     May  and 
Berlin's  Case,  238 

7.  An  order  of  adjudication  in  a  proceed- 
ing in  ioYoIuntary  bankruptcy  was 
entered  on  November  3d,  1873.  On 
the  27th  of  November  the  bankrupt 
died,  and  on  the  27th  of  December 
following  the  warrant  was  actually 
issued : 

Hdd,  That  the  Court  had  not  lost 
jurisdiction  of  the  proceeding ; 

That,  under  the  12th  section  of  the 
bankruptcy  Act,  the  words  "  issuing 
of  the  warrant "  must  be  taken  to  be 
synonymous  with  the  words  "  entering 
of  the  order  of  adjudication."  ZiicK- 
JieWs  Case,  259 

8.  A  petition  in  involuntary  bankruptcy 
was  filed  in  Ji^Duary,  1874.  A  trial 
was  had  before  the  Court,  and,,  on  the 
18th  of  March,  1874,  a  memorandum 
signed  with  the  initials  of  the  Judge, 
was  made  by  liira  on  the  petition, 
directing  that  an  order  of  adjudication 
be  entered  on  the  first  of  the  two  acts 
of  bankruptcy  alleged,  which  was  that 
the  debtor  had  stopped  payment  of 
his  commercial  paper,  and  did  not 
resume  payment  of  it  within  fourteen 
days.  No  order  of  adjudication  was 
entered  before  the  passage  of  the 
bankruptcy  amendment  Act  of  June 
22d,  1874,  when  the  creditor  applied 
to  have  the  order  of  adjudication 
entered  nunc  pro  tune  as  of  March 
18ih,  1874: 


Held,  That  the  order  could  not  be 
so  entered; 

That,  to  obtain  the  entry  of  the 
adjudication,  the  creditor  must  amend 
the  petition,  so  as  to  make  it  conform 
to  the  Act  of  June  22d.  1874,  both  as 
to  the  number  of  creditors  joining  in 
it,  and  the  act  of  bankruptcy.  HUPs 
Case,  878 

9.  Under  the  9th  section  of  the  Act  of 
June  22d.  1874,  where  a  debtor,  against 
whom  a  petition  in  bankruptcy  is  tiled, 
denies  that  the  petitioning  creditors 
constitute  one-fourth  in  number  of  his 
creditors,  or  that  the  aggregate  of  the 
provable  debts,  owin^  to  the  petition- 
ing creditors,  amounts  to  one-third  of 
the  debts  of  the  debtor  so  provable, 
the  denial  and  the  list  of  creditors 
filed  with  such  denial,  should  both  be 
verified  by  the  oath  of  the  debtor. 

On  such  denial  being  filed,  it  is 
proper  to  have  a  reference  to  ascertain 
whether  the  petitioning  creditors  do 
constitute  one-fourth  in  number  of  the 
creditors  whose  respective  provable 
debts  exceed  $260,  and  whether  the 
aggregat  e  of  the  provable  debts  of  the 
petitioning  creditors  amounts  to  one- 
third  or  more  of  the  creditors  whose 
respective  provable  debts  exceed  $250. 

On  such  hearing,  the  petition,  the 
denial  and  list  are  to  form  part  of  the 
proceedings,  the  affirmative  of  the 
allegation  is  to  be  with  the  pctitionine* 
creditors,  and  the  debtor  is  to  attend 
and  submit  to  an  examination,  if 
desired  bv  the  creditors. 

At  least  ten  days*  notice  of  such 
hearing  is  to  be  sent  to  all  the  creditors 
named  in  the  list,  in  analogy  to  the 
time  specified  in  the  11th  section  of 
the  Act 

'  The  proper  number  of  creditors  re- 
quired to  join  in  the  petition  is  to  be 
ascertained  by  computing  one-fourth 
of  the  creditors  whose  respective  debts 
exceed  |260,  and  such  additional 
number  of  them,  that  the  aggregate 
of  the  debts  of  those  computed  will 
amount  to  one-third  of  the  debts  of 
the  creditors  whose  respective  debts 
exceed  |250.     Hyme^  Case,  427 


10.  Tlie  notice  of  the  second  meeting  of 
creditors,  under  the  27th  section  of 
the  bankruptcy  Act,  and  tbe  order 
(Form  No.   28),  is  to  be  sent  to  all 
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known   creditorfl,  whether  they  have 
proved  thoir  debts  or  not. 

A.t  such  meeting,  when  due  notice 
has  been  ^ven,  the  whole  fund  in  the 
lianda  of  the  assignee  may  be  dis- 
tributed, less  the  necessary  amount 
for  expenses  and  contingencies,  unless 
good  cause  is  shown  to  the  contrary. 
HUU*  Caie,  452 


11.  A  bankrupt  omitted  from  his  sched- 
ule certain  debts,  and  the  creditors 
holding  them  had  no  notice  of  the 
bankruptcy  proceedings.  He  claimed 
that  the  debts  were  outlawed : 

Held,  That  the  bankrupt  had  not 
conformed  to  the  requirements  of  the 
Act;  that  his  discharge  could  not  now 
be  granted ;  and  that  the  case  must  be 
referred  back  to  the  register  for  fur- 
ther proceedings.     Cusmnan't  Ccue, 

482 

12.  In  involuntary  cases,  where  there 
has  been  no  adjudication,  there  may 
be  a  discontinuance  without  the  assent 
of  any  creditor  except  those  bringing 
the  petition,  and  without  notice  to 
other  creditors.    McKe<m*s  Ccue,    513 


See  Judgment,  2. 


PREFERENCE. 

On  March  26lh,  1872,  a  judgment  wns 
recovered  against  K.  upon  a  promis- 
sory note  given  for  merchandise.  It 
was  recovered  in  hostility  to  K.,  and 
without  any  knowledge  on  the  part  of 
the  judgment  creditor  that  K.  was  not 
solvent.  K.,  at  the  time,  was  the 
owner  of  real  estate.  On  July  l&th, 
1872,  a  petition  in  bankruptcy  was 
filed  against  K.,  and  the  assignee  in 
bankruptcy  afterwards  sold  the  real 
estate.  The  judgment  creditor  claimed 
that  the  judgment  should  be  paid  in 
f^ll  by  the  assignee,  out  of  the  pro- 
ceeds of  the  sales : 

JlelJ,  That  the  transaction  was  prima 
facie  fraudulent  under  the  Act,  and 
that  the  debt  could  not  be  paid  in  full. 
KrwrCe  Case,  6 


See  BANKauPTOT,  2,  8. 

JUDGHENT,  2. 


PRIORITIES. 

1.  A  mortgage  recorded  before  the  filing 
of  a  mechanic's  lien  is  entitled  to 
priority.    Moron  v.  Schnugg,         899 

2.  Where  a  vessel  waa  libelled,  and 
seized  under  the  process,  then  released 
by  the  marshal  from  custody,  upon 
consent  of  the  libellnnt,  and  was  sub- 
sequently libelled  by  other  parties, 
condemned  and  sold: 

Held,  That  the  first  libellant  had  no 
claim  to  be  first  paid  out  of  the  pro- 
ceeds ; 

That  the  consent  to  release  the  yessel 
operated  as  a  waiver  of  priority  of 
claim.     TheA.R.  Gray,  48S 


PRIVILEGE. 

See  Counsel,  1. 
RscEivEa,  2. 


PROFITS. 
See  Damages,  2. 


PROTEST. 

A  master  of  a  vessel  signed  bills  of  lad- 
ing, but  wrote,  before  his  signature, 
the  words  *'  signed  under  protest,* 
claiming  that  the  freight  stated  in  the 
bills  of  lading  was  not  according  to 
his  agreement,  as  stated  in  the  charter 
under  which  he  sailed : 

Held,  That  the  indorsees  of  the  biHs 
of  lading  were  put  on  inquiry  by  those 
words,  and  were  not  bonajiie  holders 
of  them.  Nine  Hundred  and  Seventy- 
nine  Bexee  of  Sug<xr,  242 

See  Chabtee,  6. 


PROVABLE   DEBT. 

Premises  were  leased  by  C.  to  M.  «fe  B., 
by  lease  dated  Februury  J  7th,  1871, 
and  expiring  May  1st,  1873.  The  rent 
was  payable  monthly,  the  rent  for 
January,  1873,  becoming  due  Febru- 
ary 1st,  1878.  On  the  28th  of  Decem- 
ber, 1872,  a  petition  in  bankruptcy 
was  filed  against  M.  &  B.,  and  the 
adjudication  was  made  before  Febru- 
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ary  let,  1878.  C.  filed  a  proof  of 
debt  for  the  rent  from  January  Ist, 
187a.  to  May  Ist,  1878,  to  which  the 
assijrnee  objected : 

Held,  That,  under  the  19th  section 
of  the  bankruptcy  Act,  the  rent  for 
that  period  was  not  provable.  May 
and  BermrCt  Cote,  288 

Bee  LiJB  iMsuaANCE. 

PUBLIC  POLICY. 

Whether  an  assignment  of  the  charter 
of  a  vessel  at  an  advanced  rate  ia  void, 
as  a^Dst  public  policy,  qucere. 
Backer  v.  Bore,  280 


R 


RECEIVER.  • 

1.  Property  was  forcibly  taken  by  the 
marshal,  under  a  warrant  issued  in 
bankruptcy  proceedings,  from  the  pos- 
session of  a  receiver  appointed  by  a 
State  Court,  in  proceedings  supple- 
mentary to  execution  against  the 
bankrupt,  and  was  by  the  marshal 
handed  over  to  the  assignee  when  ap- 
pointed. The  assignee  applied  for  an 
order  to  sell  the  property: 

Held,  That  the  Court  would  not 
summarily  order  a  sale  of  property  so 
taken,  against  the  protest  of  the  re- 
ceiver ; 

That  the  title  of  the  assignee  to  the 
property  must  be  enforced  by  a.  plen- 
ary suit.    Hviefe  Caae,  17 

2.  A.  was  appointed  receiver  by  the 
New  York  Supreme  Court,  in  supple- 
mental proceedings  against  H.  Alter- 
wards,  in  bannuptcy  proceedings 
against  H.,  A.  was  summoned  as  a 
witness  before  the  register,  under  sec-^ 
tion  26  of  the  bankruptcy  Act.  A 
suit  was  pending  against  him  for  the 
possession  of  tne  oankrapt's  books, 
brought  by  the  assignee  in  bank- 
ruptcy. Me  appeared,  but  declined 
to  be  sworn,  or  to  produce  the  books, 
except  upon  the  order  of  the  Court 
which  appointed  him  receiver : 

Held,  That  the  receiver  was  not 
privileged,  but  must  be  sworn  as  a 
vritness  under  the  bankruptcy  Act, 


and  answer  the  questions  put  to  him ; 
that  he  must  also  produce  the  bank- 
rupts books,  to  be  used,  on  the  exam- 
ination, as  evidence;  but  that  the 
books  were  to  remain  in  his  posses- 
sion, and  were  not  to  be  surrendered  ' 
to  the  assignee.     BtUefe  Case,         40 


REGISTER. 
See  Practice  (Bankbdptct),  2, 4. 

SUBBXlfDSR. 


RENT. 

See  Landlord  and  Tenant. 
Practice  (Bankruptcy),  6. 
Provable  Debt. 


REPEAL. 
See  Seamen,  1. 


RES  ADJUDICATA, 

L.  (fc  Co.  executed  a  mortgage  upon  real 
estate  to  trustees  as  security  for  cer- 
tain bonds  issued  by  them.  They 
afterwards  went  into  bankruptcy,  and 
an  assignee  was  appointed.  On  a 
hearing,  the  Court  held  that  the  mort- 
gage was  void,  as  having  been  given 
in  fraud  of  the  bankruptcy  Act.  Cer- 
tain of  the  creditors  then  applied  to 
surrender  their  bonds  and  nle  new 
proofs  of  debt : 

Held,  That  the  order  setting  aside 
the  mortgage  made  it  rea  adjvdicaia, 
that  the  facts  existed  which  author- 
ized the  assi^ee  to  recover  back  the 
Sroperty,  and  that  the  creditors  were 
ebarred  from  proving  their  debts. 
Lelamee  Casey  166 


S 

SALE. 


See  Injunotioji,  1,  2. 
Lien,  2. 
Pledge. 
Receiver,  1. 
Settino  Abide  Sale. 
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SALVAGE. 

1.  Wheo  a  contract  for  salvage  of  a  canal- 
boat  and  cargo  was  made  by  the  mas- 
ter, the  sunken  boat  being  within  easy 
reach  of  all  parties  interested : 

Held^  That  such  contract  must  be 
closely  scrutinized;  that,  the  rate 
agreed  upon  being  exorbitant,  the  con- 
tract would  not  be  upheld,  and  the 
amount  of  salvage  would  be  reduced 
from  1900  to  $250.  Tioo  Hundred  and 
Tuo  Tont  of  Coal,  843 

2.  The  steamship  S.,  on  her  way  to  New 
York  from  the  Pacific  Ocean,  lost  her 
screw  and  put  into  Maranham,  Brazil, 
where  she  put  in  a  new  one.  Sailing 
thence,  she  broke  one  blade  of  the 
new  one,  when  abont  300  miles  from 
St.  Thomas,  and  the  other  when  about 
80  miles  from  that  place.  She  put  in 
there,  and  obtained  supplies,  and  then 
started  under  sail  for  New  York,  not 
having  mended  her  screw.  She  pros- 
ecuted her  voyage  till  she  was  aoout 
fifty  or  a  hundred  miles  from  Sandy 
Hook,  when  the  steamer  M.,  also 
bound  to  New  York,  attracted  by  a 
flag  flying  at  the  peak  of  the  S. 
(which  was  not  a  signal  of  distress), 
came  up  and  spoke  her,  on  August 
25th,  1866.  The  master  of  the  S. 
first  desired  the  master  of  the  M.  to 
take  off  his  passengers.  This  the  lat- 
ter declined  to  do,  on  the  ground  that 
it  might  cause  the  M.  to  be  quaran- 
tined,  but  he  offered  to  tow  the  S.  to 
New  .York.  This  was  finally  agreed 
upon,  no  price,  however,  being  fixed, 
and  accordingly  the  M.  took  hold  of 
the  S.  and  towed  her  to  New  York, 
the  service  occupying  about  eighteen 
hours,  and  the  M.  being  detained 
eight  or  ten  hours.  After  the  arrival 
of.  the  S.  in  New  York,  parties  who 
held  a  mortgage  on  her  foreclosed  it, 
and  bought  the  vessel  in.  as  they  al- 
leged, without  notice  of  any  claim 
upon  her,  and  sent  her  upon  various 
voyages,  till  October,  1866,  when  the 
owners  of  the  M.  filed  a  libel  against 
her  to  recover  a  salvage  conipensa^ 
tion  for  the  service  rendered.  The  S. 
was  worth,  when  the  service  was  ren- 
dered, about  $200,000,  the  M.  was 
worth  about  $200,000.  and  her  cargo 
was  worth  about  $380,000: 

Held,  That  the  S.  was  not  in  dis- 
tress, and  the  evidence  did  not  show 


that  the  master  of  the  M.,  in  taking 
hold  of  the  S.  to  tow  her,  considered 
that  he  was  entering  on  a  salvage  serv- 
ice for  a  salvage  compensation,  or 
that  he  was  entering  on  any  other 
than  a  towage  service,  nor  that  the 
master  of  the  S.  had  any  idea  that  he 
was  subjecting  his  vessel  to  a  clum 
for  salvage; 

That  both  parties  contemplated  that 
the  compensation  to  the  M.  would  be 
larger  than  to  a  smaller  vessel,  or  to 
a  tug  in  the  regular  business  of  tow- 
ing; 

That  these  circumstances,  however, 

did  not  reduce  the  service  rendered 
by  the  M.  to  a  mere  towage  service ; 

That  the  fact  that  the  S.  was  v^ 
proachine  a  lee  shore,  and  was  de- 
prived of  her  chief  means  of  propul- 
sion and  control — ^her  steam  power — 
was  to  be  considered  in  fixing  the 
amount  of  compensation,  nor  ought 
that  to  bedindnished  because  the  wind 
and  weather  continued  favorable  after 
the  towing  commenced ; 

That  the  lien  of  the  libellants  for 
salvage  was  not  lost ; 

That  the  sum  of  $8,000  was  a  proper 
sum  to  be  allowed.  Of  this,  $75  to  be 
paid  to  the  owners  of  the  M.  for  dam- 
age to  a  hawser,  and  $250  to  the  mas- 
ter of  the  M.,  and  the  rest  ($2,676)  to 
be  divided,  one-half  to  the  owners  of 
the  M.  and  the  other  half  to  the  offi- 
cers and  crew,  including  the  master, 
to  be  divided  among  them  in  propor- 
tion to  their  wages.  The  Emily  B. 
Souder,  550 

3.  The  ship  P.,  in  endeavoring  to  enter 
the  harbor  of  New  York,  struck  on 
the  False  Hook,  a  bar  running  paral- 
lel to  Sandy  Hook.  The  channel  to 
the  west,  between  it  and  Sandy  Hook, 
is  about  800  yards  wide,  and  to  the 
'  east  of  it  is  the  open  sea.  The  wind 
was  blowing  a  gale  directly  on  shore, 

^  and  the  ship  pounded  so  hard  on  the 
shoal  that  in  fifteen  minutes  she  had 
eight  feet  of  water  in  her,  and  soon 
after  portions  of  her  keel  came  up 
alongside.  A  powerful  tug,  the  C, 
came  near  her,  and  the  captain  and 
crew  of  the  ship,  thinking  that  the 
ship  would  not  come  ofiT  from  the 
shoal,  left  her  and  went  up  to  New 
York  in  the  C.  Another  tug,  the  W., 
had  also  in  the  mean  time  approached, 
but  her  captain,  seeing  the  condition 
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of  the  ship,  also  thooffht  she  would 
never  come  off,  and  sne  went  away 
looking  for  other  basiness.  About  an 
hour  afterwards,  two  other  tu^,  the 
J.  G.  N.  and  the  J.  M.,  seeing  the  flag 
of  distress  which  had  been  left  flying, 
went  to  the  ship  and  found  her  aban- 
doned. They  lay  by  her,  and  after  a 
while  found  that  she  was  moving,  and 
was  about  to  come  off  the  shoal  on  the 
inshore  side.  Having  agreed  to  share 
in  the  salvage,  they  ran  in  close  to 
her,  and  put  on  board  four  men,  and 
got  a  hawser  to  her,  when  she  came 
off  the  shoal,  and  they  succeeded  in 
towing  her  round  the  point  of  Sandy 
Hook  into  the  bay,  where  they  put 
her  on  the  mi;d,  pumped  her  aU  night, 
and  the  next  day  at  noon  brought  her 
to  a  dock  in  safety.  When  the  cap- 
tain of  the  W.  saw  the  ship  moving, 
he  came  up  also  and  offered  his  assist- 
ance to  the  two  tugs,  which  then  were 
towing  the  ship,  but  it  was  refused. 
The  captain  of  the  ship  on  the  tug  C, 
on  his  way  up  to  New  York,  left  word 
with  a  wrecking  company  to  be  ready 
to  go  to  the  ship.  He  left  his  crew  in 
New  York,  and  the  next  morning 
early  he  went  himself  on  board  the 
C,  and  went  to  look  for  the  ship,  and 
found  her  on  the  mud  in  charge  of  the 
salvors.  The  owners  of  the  two  tugs 
filed  a  libel  for  salvage.  The  owners 
of  the  C.  also  filed  a  petition  claiming 
salvage.  The  ship  and  her  cargo  and 
freight  were  worth  from  |2 26,000  to 
$287,000.  The  tun  were  worth,  one 
of  them,  19,000,  and  the  other  $17,000. 
Each  of  them  had  a  crew  of  six  all 
told,  and  on  one  of  them  was  a  boy 
who  had  gone  with  the  tug  for  a  pleas- 
ure trip: 

Held,  That  in  view  of  the  peril  to 
the  property,  the  value  of  the  prop- 
erty saved,  the  risk  of  loss  of  the 
tugs,  and  the  danger  to  the  lives  of 
their  crews~-such  danger  and  risk 
was  not  excessive,  and  the  services 
lasted  about  twenty  hours — the  sum 
of  $80,000  was  a  proper  amount  of 
salvage  to  be  paid  to  the  two  tugs; 

4rhat  the  C.  was  not  entitled  to  re- 
cover salvage ; 

That  the  amount  of  salvage  should 
be  divided  equally  between  the  two 
tugs ;  that  the  masters  of  them  should 
receive  $8,000  each;  that  the  men 
who  went  on  board  the  ship,  and  es- 
pecially one  who  took  charge  on  board 


of  her,  should  receive  a  higher  rate 
than  their  fellows,  and  that  the  rate 
of  wages  afforded  a  proper  criterion 
by  which  to  fix  the  shares  of  the  men. 
Th$  Purtian,  571 


SEAMEN. 

1.  By  the  maritime  law,  as  well  as  by 
the  Act  of  20th  July,  1790  (1  U.  A 
Stat,  at  Large,  p,  131 ;  U,  S.  Jiev,  Stat. 
§  4620),  a  written  contract  is  required 
to  be  made  on  the  shipment  of  sea- 
men. 

That  requirement  of  the  Act  of  20th 
July,  1790,  was  not  repealed  by  the 
Act  of  June  7,  1872  (17  U.  S.  Utat.  at 
Large,  p.  262).     The  City  of  Mexico, 

81 

2.  A  pilot  was  employed  on  a  steamboat 
in  the  harbor  of  New  York  during 
several  months  in  1872  and  several  in 
1873.  The  owners  gave  him  notes 
for  part  of  the  amount,  which  notes 
were  not  paid.  In  April,  1874,  he 
filed  a  libel  against  the  boat.  She 
had  in  the  mean  time  been  sold  at 
sheriff's  sale,  and  had  been  again  sold 
to  H.,  who  had  no  knowledge  of  this 
claim,  but  had  been  told  that  the  men 
on  the  boat  had  claims ; 

Metd,  That  the  libellanf  s  claim  was 
not  stale,  and  that  he  was  entitled  to 
a  decree  for  his  wages  on  his  deposit- 
ing the  notes,  properly  endorsed,  with 
the  clerk,  for  toe  use  of  the  claimant. 
The  Argo,  804 


3.  A  mate  filed  a  libel  against  a  vessel 
to  recover  wages  due  him.  One  of 
the  owners  defended  the  action  on  the 
ground  that  an  attachment  of  the 
amount  due  had  been  served  on  him : 
Held,  That  the  mate  was  entitled  to 
his  wages,  and  to  ten  days  extra  pay, 
under  uie  86th  section  of  the  Shipping 
Act  (17  U.  S,  Stat,  at  Large,  269,  now 
§  4629  of  the  Revised  Statutes).  The 
John  E.  HolbrooJc,  866 


4.  The  wages  of  a  seaman  are  not  sub- 
ject to  attachment.  Id, 

See  Assault,  1. 
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SECURITY. 
Stt  Lirs  iNsumANcx,  1. 


SEIZURE  OF  BOOKS  AND  PAPERS. 
See  CoNSTiTvnoNAL  Law,  2. 


SETTING  ASIDE  SALE.  , 

A  libel  was  filed  in  Aagnrt,  1874,  by  P.  i 
against  the  steamer  S.,  to  recover  for 
supplies.  On  the  return  of  the  proc- 
ess, R.  appeared  as  claimant,  but  did 
not  answer,  and  a  decree  was  rendered 
by  default,  under  which  the  vessel 
was  sold  to  T.  for  $1,000,  on  the  24th 
of  September,  and  the  proceeds  were 
paid  to  the  libellant  P.,  on  September 
26th.  On  September  30th,  a  petition 
was  filed  by  M.,  setting  up,  that  he 
held  a  mort*:jaj;;e  on  tlie  S.,  made  by 
R.  to  Bccure  certain  claims  in  Virginia 
and. North  Carolina;  that  the  vessel 
had  been  re  moved  thence,  and  brought 
to  this  State,  in  order  to  escape  her 
being  taken  under  the  mortgage,  and 
that  the  proceedings  in  this  suit,  and 
the  sale  of  the  vessel,  were  coUusive, 
and  cirried  on  fur  the  same  purpose : 
and  that  M.  had  had  no  knowledge  of 
such  proceedings.  And  the  petition 
prayed  tliat  the  sale  might  be  set 
a^ide,  and  the  decree  opened,  in  order 
that  M.  mii];ht  be  allowed  to  defend, 
on  such  t(;rms  as  might  be  just  On 
this  petition  process  issued  against 
the  vessel  and  agaiost  P.  and  R.  and 
T.  T.  excepted  to  the  jurisdiction  of 
the  Court  to  grant  the  relief  prayed 
for,  and  answers  were  also  put  in  on 
beh  .If  of  P.,  R.  and  T.,  denying  the 
charge  of  collusiveness  in  the  sale  and 
the  merits  of  M.'s  claim.  On  the 
hearing,  evidence  was  given  by  M. 
tending  to  sliow  the  truth  of  his  alle- 
gations. The  vessel  was  shown  to 
have  been  worth  from  $8,000  to 
$10,000,  at  the  time  of  the  sale.  None 
of  the  respondents  offered  any  evi- 
dence: 

Held,  That,  on  the  facts  in  this  case, 
there  was  gross  inadequacy  of  price 
in  the  sale,  and  surprise  on  the  peti- 
tioner, and  al$o  circumstances  tending 
to  show  that  the  persons  in  posses-sion 
of  the  vessel  combined  with  the  libel- 
lant to  secure  the  sale,  and  tending  to 


raise  suspicion  as  to  the  action  of  the 
purchaser  in  the  premises ; 

That  the  sale  tnerefore  must  be  set 
aside,  on  the  reimbursement  to  T.  of 
his  purchase  money  and  his  outlay  in 
this  proceeding ;  that  the  libellant  P. 
must  repay  into  the  registry  of  the 
Court  the  money  drawn  oy  him  under 
his  decree,  and  that  the  decree  must 
be  set  aside,  and  M.  allowed  to  inter- 
vene and  defend.    The  Sp^rkU,      628 


SHIPPING  COMMISSIONER. 

1.  In  the  year  1873,  a  steamship  bound 
from  New  York  to  the  West  Indies 
and  Mexico,  caused  a  crew  to  be 
shipped  for  that  voyage  by  written 
shipping  articles  executed  on  board 
the  ship  before  a  notary  public,  and 
not  before  a  shipping  commissioner: 

Ileld^  That  this  was  in  violation  of 
the  18th  section  of  the  Act  of  June 
7,  1872,  and  that  the  ship  had  in- 
curred the  penalty  pro\-ided  by  the 
14th  section  (see  §g  4512  and  4613  of 
the  U,  8.  Jiev,  &at)  Tlte  City  of 
Mexico,  31 

2.  A  libel  was  filed  by  a  seaman  for  bal- 
ance of  wages  due  and  clothing  de- 
stroyed. Tne  claimant  moved  that 
he  be  required  to  file  security  for 
costs,  showing  by  an  affidavit  of  the 
United  States  shipping  commissioner 
that  a  receipt  in  full  for  the  wages 
had  been  given  before  such  commis- 
sioner by  tile  seaman : 

Heldy  That  the  creation  of  the  office 
of  shipping  commissioner  gives  Courts 
of  Admiralty  greater  assurance  than 
formerly  that  the  just  demands  of  the 
seaman  have  been  discharged  in  any 
settlement  made  before  the  commis- 
sioner ;  and  that  the  rule,  allowing  a 
seaman  to  libel  without  giving  secu- 
rity, must  be  modified  in  cases  where 
the  seaman  has  been  paid  off  before 
the  shipping  commissioner.  Hu  Ni- 
veto,  69 

See  Seaven,  1,  3,  4. 


SMUGGLING. 
See  Pardon. 
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SPEED  OF  PASSING  BOAT. 
Su  Neouoenoe,  1. 


STALE  CLAIM. 

See  Jurisdiction,  8.    ' 
Salyaoe,  2. 


STATUTES  CITED. 
United  States. 

Act  of  July  81,  1789  (1   U.  S.  29), 

Customs  Revenue,  266 

September  24,  1789  (1  U.  S. 

91),  Judiciary,  2 

July  20,  1790(1  IT.  S.  181), 

Sbippiug  Seamen,  31 

August  i,  1790  (1  U,  8.  169), 

Customs,  266 

March  2,  1799  (1  IT.^.  677), 

Customs    Revenue,    186,    258, 

266,  306 

Customs  Revenue,  (1  U.  8. 

692),  34 

March  3,  1823  (3  IT.  8.  781), 

Customs  Revenue,  306 

March  2,  1831  (4  U.  8,  448), 

Punishment  of  Crime,  3 

August  80,  1842  (5  U,  8. 665), 

Customs  Rt^venne,  806 

August  6,  1846  (9   U.  8,  66), 

Treasury  Re<;ulations,  412 

February  26,  1853  (10  I/,  '8 

161),  Fee  BUI,  407 

July  14,  1862  (12  U.  8.  648), 

Customs  Revenue,  262 

March  3, 1863  (12  I/,  8,  740), 

Customs  Revenue,  267,  272, 406 
AprU  29,  1864  (13  U.  8,  69), 

Lights.     Rules,  82,  201 

April  29,  1864  (13  U.  8.  61), 

Speed  in  Fog.     Rules,  84 

June  30, 1864  (13  U.  8.  214), 

Duties  on  Imports,  262 

June  30, 1864  (13  U,  8.  297), 

Duties  on  Exports,  412 

July  13,  1866(14  U.  8.  101), 

Internal  Revenue,  273 

July  18,  1866(14  U.  8.  178), 

Customs  Revenue,  270 

July  18,  1866(14  IT.  8.  179), 

Customs  Revenue,  806 

March  2, 1867  (14  U,  8.  647), 

Customs  Revenue,         262,  406 
July  20, 1868  (16  U,  8.  144), 

Distillers,  274 


Act  of  July  27, 1868  (15  U.  8.  227), 
Removal  of  Suits.  Bank- 
ruptcy, 420 

June  17, 1870  (16  U.S.  1^3), 
Police  Court  District  of 
Columbia,  1 

July  14,  1870  (16  U.  8.  276), 
Bankruptcy, 

February  25,'  1871  (16  ZT".  8. 
431),  Rule  of  Construction. 
Statutes, 

February  28, 1871  (16  U.  8, 
453),  Regulating  Steam 
Vessels,  82,  87,  800 

February  28,  1871  (16  U.  8. 
464),  Regulating  Steam 
Vessels,  82,  296 

June  1,  1872  (17  C  8.  197), 
Judiciary,  306 

June  7,  1872  (17  IT.  8.  262), 
Shipping  Commissioners,       31 
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Act  of  March  2,  1767. 

Section  4  (14  CT.  8. 
11  (14  ir.  8, 
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Act  of  June  22,  1874. 
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12(18  U.  8. 
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436,  440 
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178),  406 

180),  374,423 
180),  372,440 
182),  375 

182),  491,614 
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New  York. 

May  6,  1810,  §  1,  Wharfage,  21,  28 

April  8,  1857,       Pilotage,  887 

April  24,  1862,      Lien,  54 
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SUNDAY. 
See  Dkmuuiaob,  2. 
SUPPLIES. 
See  Las,  8. 

SURRENDER  TO  REGISTER. 

A  petition  in  involantary  bankruptcy 
was  filed  on  December  6tb,  1873,  on 
wblcb  an  order  to  show  cause  was 
issued,  returnable  December  IStb. 
On  that  day  the  bankrupts  appeared 
by  attorney,  and  the  matter  was  ad- 
journed to  the  20th,  on  which  day  an 
adjudication  of  bankruptcy  for  want 
of  an  answer  was  made.  The  warrant 
was  not  issued  to  the  marshal  till 
January  Sd,  1874.  On  the  22d  of 
December,  the  bankrupts,  by  a  formal 
instrument  in  writing,  surrendered  to 
the  register  all  of  their  property,  and 
requested  him  to  take  possession  of  it, 
which  he  did.  On  receiving  the 
warrant,  the  marshal  applied  to  the 
register  to  deliver  up  the  property  in 
bis  possession,  which  he  refuscip  to 
do.  The  marshal  thereupon  applied 
to  the  Court  for  an  order  directii.g  the 
register  to  deliver  up  the  property : 

Held,  That  the  register  must  deliver 
up  the  property  to  the  marshal ; 

There  is  no  such  thing  as  a  surrender 
of  property  by  a  •  bankrupt  to  the 
register,  in  a  case  of  invcjuntary  bank- 
ruptcy.    Houe  and  Maa/t  Case,      102 

See  Pbactioe  (Bankruptcy),  1. 


TONNAGE  DUES. 

See  JuBisDiOTiON,  1. 
Whabfaob,  1. 


TUG  AND  TOW. 

1.  A  tug-boat,  the  E.,  waa  towing  six 
canal-Doata,  three  abreast,  by  two 
hawsers  from  the  head  tier,  on  Long 
Island  Sound.  The  port  hawser,  not 
being  as  long  as  the  starboard  hawser, 
had  been  lengtliened  by  a  piece  of 
stem  line.  The  wind  and  sea  rinng, 
another  tug-boat,  the  G.,  belonging  to 
the  same  owners,  took  hold  ahead  of 
the  first.  Soon  after  the  port  hawser 
parted,  which  threw  the  tow  out  of 
shape,  and  the  canal-boats  in  the 
Bcond  tierpounded  together  so  as  to 
receive  serious  injury.  The  G.  took 
hold  of  them,  and  towed  them  for  a 
while  till  the  two  tiers  separated, 
when  the  G.  took  the  head  tier  alone 
and  the  E.  the  hind  tier,  two  boats  in 
which  soon  after  sank.  The  owner  of 
one  of  the  canal-boats  filed  a  libel 
against  the  tug-boat  E.  to  recover  for 
the  loss  of  the  boat : 

Held,  That  the  port  hawser  was  in- 
sufficient for  the  service  required  of 
it; 

That  the  sinking  of  the  boat  was 
due  to  the  parting  of  that  hawser,  and 
that  the  tusr-boat  was  liable  for  the 
damages.     21u  Francit  King,  1 1 

s 

2.  A  brig  was  towed  out  from  a  pier  by 
a  tu^,  by  means  of  a  hawser  furnished 
by  the  brig.  The  tug  controlled  the 
brig,  whose  master  and  crew  took  no 
part  in  the  work,  except  as  directed  by 
the  master  of  the  tug.  The  hawser 
parted,  and  the  brig  went  foul  of 
tmother  vessel  and  received  damages, 
to  recover  which  she  filed  a  libel 
against  the  tug : 

Htld,  That  the  tug  was  not  respon- 
sible, as  between  herself  and  the  brig, 
for  the  condition  and  strength  of  the 
hawser,  and,  as  it  was  not  shown  to 
have  been  parted  by  negligence  in  the 
tug,  she  was  not  liable  for  the  dam- 
ages.    The  Echo,  70 

8.  Where  a  canal-boat,  while  being 
towed  through  a  channel  before  the 
ice  was  all  out  of  it,  struck  the  shore 
ice  and  sank — the  master  of  the  boat 
having  known  in  advance  of  the  dan- 
ger, and  the  tug  having  refused  to 
take  pay  or  be  responsible  for  dam- 
age: 

Held,  That  there  was,  under  the 
agreement,  no  negligence  on  the  part 
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of  the  tug  in  undertaking  the  serrice 
at  a  time  when  it  was  necessarily 
hazardous ;  and  that  on  the  evidence 
there  was  no  negligence  in  the  per- 
formance of  the  service  sufficient  to 
make  the  tug  liable.  The  Alfred  and 
JEdiDin,  137 

4.  Where  several  courses  are  open  to 
the  master  of  a  tug-boat  in  an 
emergency,  and  damage  results  to  a 
boat  m  tow  from  the  course  which  he 
chooses  to  adopt : 

Held,  That,  to  warrant  an  action 
against  the  tug,  for  negligence  in  tak- 
ing such  course,  clear  proof  must  be 
given  that  the  course  taken  was  mani- 
festly the  most  dangerous.  The  Mo- 
hawk, 189 

5.  A  tug  and  tow  under  steam  are  to  be 
treated  as  a  single  vessel.     The  U.  S. 
Grant  and  The  Tally  Bo,  196 
The  Ivankoe  and  The  Martha  M. 
Heath,                                              213 

6.  Jl  tug  took  in  tow  a  canal-boat  loaded 
with  coal,  to  tow  her  through  Hell 
Gate.  While  so  being  towed,  the 
canal-boat  was  run  upon  Flood  Rock 
and  sunk.  The  owner  of  the  coal 
libelled  the  tug  to  recover  the  dam- 
ages sustained  by  it.  It  was  claimed 
for  the  tug,  that  there  was  ice  in  the 
river  which  crowded  between  the 
canal-boat  and  the  boat  next  to  her, 
and  forced  her  bows  off,  and  she 
therefore  touched  the  rock.  It  was 
also  claimed  that,  as  the  tow  ap- 
proached Flood  Rock,  she  got  into  a 
neld  of  soft  ice  which  prevented  her 
steering,  and  she  was  carried  by  the 
current  on  the  rock.  There  was  evi- 
dence that  the  owner  of  the  tug  had 
admitted  his  liability, which  he  denied. 
But  he  had  piud  the  owner  of  the 
canal-boat  for  his  damages,  taking 
from  him  a  statement  to  be  used 
against  the  owner  of  the  cargo : 

Held,  That  the  allegation  of  ice 
forcing  itself  between  the  boats  was 
not  made  out,  but,  if  it  had  been,  it 
*  would  have  been  negligence  on  the 
part  of  the  tug  to  have  proceeded 
with  the  tow  in  that  condition ; 

That,  if  there  was  such  a  field  of 
mush  ice,  as  was  claimed,  the  tug 
should  have  waited  till  it  passed,  be- 
fore attempting  to  go  through  the 
Gate,  or  should  have  taken  the  ice  in 

Bt.  Vol,  VII.— 40 


such  a  way  as  to  have  kept  her  tow 
clear  of  the  rock ; 

That  the  tuff  might  be  held  liable 
upon  the  evidence  of  the  admissions 
of  the  owner,  coupled  with  the  trans- 
action between  him  and  the  owner  of 
of  the  canal-boat.     The  U.  8.  Orant, 

337 

7.  A  tug  was  held  liable  for  the  sinking 
of  a  canal-boat  loaded  with  coal, 
which  she  was  towlne.  On  a  refer- 
ence to  ascertain  the  damages,  it  ap- 
peared that  part  of  the  cargo  was 
raised.  There  was  evidence  that  the 
consignees  of  the  cargo  had  released 
the  owners  of  the  tug,  but  not  the 
libellant,  who  was  master  of  the  canal- 
boat,  from  any  claim  for  damages 
arising  out  of  the  sinking  of  the 
cargo: 

Held,  That  the  libellant  must  have 
a  decree  for  the  cost  of  raising  the 
cargo,  as  well  as  his  other  damages, 
but  that  the  respondents  might  have 
that  item  stricken  from  the  decree  on 
filing  satisfactory  proof  that  the  libel- 
lant also  had  been  released  from  such 
claim.     The  Francis  King,  880 

See  Chabtek,  2. 

Ck>LLisiON,  9,  12,  IS,  14,  20. 
Salvagr,  2. 
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UNSEAWORTHINESS. 

The  owner  of  a  vessel  is  liable  for  the 
damans  occasioned  to  a  charterer  if 
he  fails  to  keep  the  vessel  seaworthy. 
7%e  Fronds  Wright,  88 


W 

WAGES. 

Bee  Skameh. 
y  Shippxno  CoMMiasioMiai,  2. 

WHARFAGE  AND  WHARFINGER. 

1.  The  Act  of  the  State  of  New  York, 
passed  May  6,  187u,  in  relation  to 
wharfage,  fixed  certiun  rates  of  wharf- 
age, with  the  proviso  that  "all  canal- 
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botthi  nsvigotiiiflr  tbe  cuuibi  of  €his 
State,  and  vessels  known  aa  North 
river  barges,  shall  pay  the  same  rates 
as  heretofore."  It  further  provided 
that  if  any  vessel  should  leave  a 
wharf.  <fec.,  without  paying  the  wharf- 
ace  due,  after  a  demand  of  it,  she 
should  pay  double  rates : 

Held^  That  a  canal-boat,  which  had 
been  navigating  the  Erie  canal,  but 
was  employed  in  making  voyages 
about  the  harbor  of  New  York  and  to 
Jersey  City,  was  not  within  the  ex- 
ception as  *'  navigating  the  canals  of 
this  State;" 

1  hat  the  Act  was  not  contrary  to 
the  Constitution  of  tho  United  States, 
as  laying  a  tax  upon  tonnage,  nor  as 
being  repugnant  to  the  power  of  Con- 
gress to  roi^late  commerce,  in  the  ab- 
sence of  any  law  of  the  United  States 
upon  the  subject,  nor  as  discriminat- 
ing in  favor  of  canal-boats  owned  by 
citizens  of  the  State.    The  Arm  Ryan, 

20 

2.  A  wharfinger  is  not  bound  to  main- 
tain a  depth  of  water  in  the  berth  at 
his  wharf,  safllicient  for  all  vessels  at 
all  tides. 

It  is  the  duty  of  the  wharfinger  to 
give  information  as  to  inequalities  in 
the  surface  of  the  bottom,  when  that 
is  material  to  the  safety  of  a  vessel 
about  to  moor  at  his  wharf. 

A  direction  by  a  wharfinger,  who 
ifl  consignee  of  cargo  on  board  of  n 
vessel,  to  the  master  of  the  vessel,  to 
put  his  vessel  in  a  certain  berth,  is 
not  equivalent  to  a  nolification  that 
the  water  is  deep  enough  at  all  times 
to  float  the  vessel.  Nelson  v.  The 
Phanix  Chemical  Works,  '        87 


WITNESS. 

1.  It  is  not  suflicient  reason  for  refusing 
to  testify  before  a  register,  as  to  the 
actual  consideration  paid  for  claiiAs 
by  a  witness,  who  is  assignee  of  cer- 
tain debts  duo  from  tho  oankn^t  to 
some  of  his  creditors,  that  the  con- 
sideration -  did  not  come  from  the 
bankrupt  or  hi^  estate,  and  that  to  an- 
swer Would  be  revoaling  tho  private 
buaiAQsa  of  the  ^tneaa  onneoessaiily, 


and  possibly  to  his  pngudfce,  in  an 
other  suit  then  pendii^.    Trasl^s  Case 

2.  A  bankrupt  was  summoned,  at  the  in- 
stance of  a  creditor  who  had  proved 
his  claim,  to  app^r  before  the  regis- 
ter to  be  examined.  He  appeared, 
but,  under  the  advice  of  counsel,  re- 
fused to  be  sworn  and  examined,  on 
the  ground  that  he  was  advised  that 
the  said  creditor  had  no  valid  claun, 
and  was  not  a  creditor  within  the 
meaning  of  the  Act : 

Hdd^  That,  no  legal  invalidity  of 
the  creditor's  claim  being  proved,  the 
bankrupt  could  not  refuse  to  be  sworn 
and  exaihined ; 

That,  as  the  bankrupt  had  acted 
under  advice  of  counsel,  he  ought  not 
to.be  punished  for  contempt,  nor  to 
be  required  to  pay  costs  other  than 
those  of  the  certlfieate.  Winthip9 
Case,  194 

3.  A  bankrupt's  wife,  summoned  as  a 
witness  before  the  register,  and  re- 
quired to  produce  a  letter  from  her 
half-brother  accompanying  a  gift  of 
money  with  which  a  house  contracted 

.  for  by  her  husband  was  partly  paid 
for,  refused,  by  advice  of  the  Iwnk- 
rupt*s  counsel,  to  produce  it: 

Held,  That  the  witness  was  not  en- 
titled to  have  counsel,  nor  had  the 
bankrupt's  counsel  a  right  to  advise 
her  to  withhold  such  documentary 
evidence  bearing  on  the  subject  of  her 
examination;  that  the  witness  must 
produce  the  document;  and  that  the 
assignee  might  examine  her  as  to  all 
the  lacts  to  which  it  related.  8ek<m- 
her^s  Case,  211 

4.  Counsel  for  a  bankrupt,  when  exam- 
ined as  a  witness  in  the  bankruptcy 
proceedings,  is  not  required  to  dis- 
close any  information  as  to  the  affairs 
of  the  bankrupt  which  he  received,  as 
such  counsel,  from  the  bankrupt,  or 
from  persons  to  whom  he  was  re- 
ferred by  the  bankrupt  for  the  pur- 
pose of  obtaining  such  information. 
AaplnwaWs  Case,  433 

See  PkAonoB  (BAmatmpTOvX  &• 
KacnivKB,  2. 
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bottte  naTtgatinir  ihe  canals  of  this 
State,  and  vessels  known  as  North 
river  barges,  shall  pay  the  same  rates 
as  heretofore."  It  further  provided 
that  if  any  vessel  should  leave  a 
wharf.  <frc.,  without  paying  the  wharf- 
age due,  after  a  demand  of  it,  she 
should  pay  double  rates : 

Held,  That  a  canal-boat,  which  had 
been  navigating  the  Erie  canal,  but 
was  employed  in  making  voyages 
about  the  harbor  of  New  York  and  to 
Jersey  City,  was  not  within  the  ex- 
ception as  "  nayigating  the  canals  of 
this  State;" 

That  the  Act  was  not  contrary  to 
the  Constitution  of  the  United  States, 
as  laying  a  tax  upon  tonnage,  nor  as 
being  repugnant  to  the  power  of  Con- 
gress to  rc£pilate  commerce,  in  the  ab- 
sence of  any  law  of  the  United  States 
upon  the  subject,  nor  as  discriminat- 
ing in  favor  of  canal-boats  owned  by 
citizens  of  the  State.    The  Arm  Ryan, 

20 

2,  A  wharfinger  is  not  bound  to  main- 
tain a  depth  of  water  in  the  berth  at 
his  wharf,  sufficient  for  all  vessels  at 
all  tides. 

It  is  the  duty  of  the  wharfinger  to 
give  information  as  to  inequalities  in 
the  surface  of  the  bottom,  when  that 
is  material  to  the  safety  of  a  vessel 
about  to  moor  at  his  wharf. 

A  direction  by  a  wharfinger,  who 
is  consignee  of  cargo  on  board  of  n 
vessel,  to  the  master  of  the  vessel,  to 
put  his  vessel  in  a  certain  berth,  is 
not  equivalent  to  a  notification  that 
the  water  is  deep  enough  at  all  times 
to  float  the  vessel,  kelson  v.  The 
Phcenix  Chemical  Worhs,  '        87 


WITNESS. 

1.  It  is  not  sufficient  reason  for  refusing 
to  testify  before  a  register,  as  to  the 
actual  consideration  paid  for  clairbs 
by  a  witness,  who  is  assignee  of  cer- 
tain debts  due  from  the  bankii^t  to 
Bomo  of  his  creditors,  that  the  con- 
sideration •  did  not  come  from  the 
bankrupt  or  hi)  estate,  and  that  to  an- 
swer Would  be  revealing  the  private 
budnus  of  the  ifdts«8B  nnneeeasaiily, 


and  possibly  to  his  prqndice,  in  an 
other  suit  Uien  pending.    Tnu!^9  Cam 

60 

2.  A  bankrupt  was  summoned,  at  the  in- 
stance of  a  creditor  who  had  proved 
his  claim,  to  app^^  before  the  regis- 
ter to  be  examined.  He  appeared, 
but,  under  the  advice  of  counsel,  re> 
fused  to  be  sworn  and  examined^  on 
the  ground  that  he  was  advised  thai 
the  said  creditor  had  no  valid  claim, 
and  was  not  a  creditor  within  the 
meaning  of  the  Act : 

Held,  That,  no  legal  invalidity  of 
the  creditor's  claim  being  proved,  the 
bankrupt  could  not  refuse  to  be  sworn 
and  examined ; 

That,  as  the  bankrupt  had  acted 
under  advice  of  counsel,  he  ought  not 
to.be  punished  for  contempt,  nor  to 
be  required  to  pay  costs  other  than 
those  of  the  certificate.  Wintkipt 
Case,  194 

3.  A  bankrupt's  wife,  summoned  as  a 
witness  before  the  register,  and  re- 
quired to  produce  a  letter  from  her 
naif-brother  accompanying  a  gift  of 
money  with  which  a  house  contracted 

.  for  by  her  husband  was  partly  paid 
for,  refused,  by  advice  of  the  l^nk- 
rupt's  counsel,  to  produce  it : 

HM,  That  the  witness  was  not  en- 
titled to  have  counsel,  nor  had  the 
bankrupt's  counsel  a  right  to  advise 
her  to  withhold  such  documentary 
evidence  bearing  on  the  subject  of  her 
examination;  that  the  witness  must 
produce  the  document ;  and  that  the 
assignee  might  examine  her  as  to  all 
the  'acts  to  which  it  related.  Sfehon- 
berg^8  Case,  211 

4.  Counsel  for  a  bankrupt,  when  exam- 
ined as  a  witness  in  tne  bankruptcy 
proceedings,  is  not  required  to  dis- 
close any  information  as  to  the  affairs 
of  the  bankrupt  which  he  received;  as 
such  counsel,  from  the  bankrupt,  or 
from  persons  to  whom  he  was  re- 
ferred by  the  bankrupt  for  the  pur- 
pose of  obtaining  such  information. 
AtpiwrnaWt  Coie,  433 

See  PteAOTTOS  (BAmmnpTorX  6. 
Rboavkb,  2. 
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